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Gibbons  v.  Wilson. 

■  Assignments  and  preferences — Bills  of  sale  and  chattel  mortgages — Actual 
advance — B.  S.  O.  ch.  124,  sees.  2,  3 — Notice  to  solicitor. 

A  solicitor,  acting  for  a  creditor,  obtained  for  the  debtor  on  the  security 
of  a  chattel  mortgage  a  loan  from  another  client  who  was  ignorant  of 
the  purpose  for  which  the  loan  was  required.  The  solicitor,  by  direc- 
tion of  the  debtor,  out  of  the  moneys  advanced  paid  oflF  the  creditor  in 
full  and  shortly  afterwards  the  debtor  assigned  : — 

Held,  affirming  the  judgment  of  the  Chancery  Division,  17  0.  R.  290,  that 
the  mortgage  was  one  to  secure  a  present  actual  bond  fde  advance,  and 
could  not  be  impeached. 

Stodd'irt  V.   Wilson,  16  0.  R.  17,  questioned. 

The  question  of  notice  to  the  solicitor  as  affecting  the  client  discussed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  statement, 
of  the  Chancery  Division,  reported  17  0.  R.  290. 

The  action  was  brouo-ht  to  set  aside  a  chattel  mortoraofe 
for  the  sam  of  $600,  made  by  one  Clarke  in  favour  of  the 
defendant,  dated  the  7th  of  February,  1888. 

The  plaintiff  was  the  sheriff  of  the  county  of  Huron,  to 
whom  Clarke  made  an  assignment  for  the  benefit  of  his 
creditors  under  R.  S.  0.,  1887,  ch.  124,  on  the  8th  of 
March,  1888.  Clarke  was  a  merchant  carrying  on  business 
at  Seaforth,  in  the  county  of  Huron,  and  becoming  embar- 
rassed was  pressed  by  some  of  his  creditors  for  payment, 
and  threatened  with  actions.  After  making  a  futile  attempt 
to  obtain  assistance  from  some  friends,  he  went  to  Hamilton 
to  see  Messrs.  John  Stuart,  Son  &  Co.,  his  largest  creditors, 
with  the  view,  as  he  said,  of  making  in  their  favour  a 
mortgage  upon  his  stock,  thinking  that  such  a  mortgage 
Avould  have  the  effect  of  protecting  the  stock  for  the  time 
being  from  his  other  creditors.    He  explained  his  position 
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Statement,  to  Messrs.  John  Stuart,  Son  &  Co.,  who  refused  to  take  the 
mortgage,  but  asked  Clarke  to  go  with  them  to  their 
solicitors  to  see  what  coukl  be  done.  These  solicitors  were 
also  solicitors  for  the  defendant,  and  in  the  habit  of  invest- 
ing money  for  him.  After  some  discussion,  Mr.  Scott,  the 
member  of  the  firm  of  solicitors  who  w^as  seen,  said  that  he 
could  obtain  a  loan  for  Clarke  on  the  security  of  his  stock, 
and  he  then  prepared  the  mortgage  in  question  and  had  it 
executed  by  Clarke  who  signed  an  order  as  to  the  ap- 
plication of  the  money,  and  left  it  wdth  the  solicitors. 
Subsequently  the  solicitors  obtained  the  money  from  the 
defendant,  who  had  personally  no  knowledge  of  the  circum- 
stances of  Clarke,  or  of  the  disposition  that  was  to  be  made 
of  th3  money  advanced,  and,  as  directed  by  Clarke,  paid 
to  John  Stuart,  Son  &  Co.,  $4?84,  the  amount  of  their  overdue 
claim,  and  also  $100  for  goods  purchased  from  them  by 
Clarke  immediately  after  the  making  of  the  mortgage,  and 
retained  the  balance  in  payment  of  the  costs. 

The  action  was  tried  before  MacMahon,  J.,  at  Goderich, 
on  the  4th  of  May,  1888,  and  he  subsequently  delivered 
judgment  dismissing  the  action  with  costs,  finding  as  a  fact 
that  the  defendant  had  advanced  the  sum  of  $600  on  the 
security  of  the  mortgage  in  good  faith,  and  without  any 
notice  or  knowledge  that  Clarke  was  unable  to  pay  his 
creditors  in  full,  or  that  he  intended  to  give  John  Stuart, 
Son  &  Co.,  a  preference  over  his  other  creditors.  This 
judgment  was  affirmed  by  the  Divisional  Court,  and  an 
appeal  b}'  the  plaintiff  from  their  judgment  came  on  to  be 
heard  before  this  Court  (Hag arty,  C.  J.  0.,  Burton,  Osler, 
and  Maclennan,  JJ.  A.)  on  the  17th  and  18th  of  October, 
1889. 

Moss,  Q.  C,  and  Garroiu,  Q.  C,  for  the  appellant.  The 
solicitor  acted  as  accent  for  the  morts^aoree  in  the  transac- 
tion,  and  the  mortofaofee  was  affected  with  knowledge  of 
everything  the  solicitor  knew.  Clearly  if  the  defendant 
with  the  knowledofe  of  the  facts  that  the  solicitor  had,  had 
taken  the  mortgage  it  could  not  be  upheld.    The  solicitor 
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was  really  substituted  for  the  defendant,  and  his  knowledge 
and  his  act  must  be  treated  as  the  knowledge  and  the  act 
of  the  defendant :  Weir  v.  Bell,  3  Exch.  D.  238  ;  Bolland 
V.  Hart,  L.  R  6  Ch.  678  ;  Bradley  v.  Riches,  9  Ch.  D.  189  ; 
Kettlewell  v.  Watson,  21  Ch.  D.  685  ;  Brotherton  v.  Halt,  2 
Vern.  574  ;  Fuller  v.  Bennett,  2  Hare  394 ;  Commercial 
Bank  of  Canada  v.  Cooke,  9  Gr.  524.  The  present  case 
is  not  within  the  exception  grounded  upon  Kennedy 
V.  Green,  3  M.  &  K.  699,  and  that  class  of  cases,  where 
there  is  an  honest  transaction  on  foot  and  the  agent's 
fraud  is  independent  or  collateral,  or  for  his  own  benefit. 
In  the  present  case,  there  is  no  presumption  of  concealment 
on  the  solicitor's  part.  Then  the  money  advanced  never 
came  into  the  debtor's  hands,  so  that  the  general  creditors 
could  not  have  obtained  any  benefit,  and  the  transaction 
is  void  on  this  ground  :  Stoddart  v.  Wilson,  16  O.  K  17. 

W.  F.  Walker,  for  the  respondent.  No  case  whatever 
has  been  made  out  against  the  defendant.  There  is  no 
proof  of  Clarke's  insolvency,  and  no  proof  that  the  solicitor 
had  any  knowledge  of  the  state  of  his^'affairs.  The  trial 
Judge  has  found  the  facts  in  favour  of  the  defendant,  and 
his  finding  cannot  be  interfered  wdth.  Even  if  the  solicitor 
had  knowledge,  still  that  knowledge  cannot  be  imputed  to 
the  defendant.  Any  inferences  that  the  solicitor  ought  to 
have  drawn  from  the  facts  that  he  did  know  are  not  infer- 
ences that  bind  the  client,  and  even  actual  knowledge 
would  not  afiect  the  client  except  in  so  far  as  it  was  know- 
ledge of  facts,  and  not  knowledge  of  motives  or  purposes  : 
Broiun  v.  Sweet,  7  A.  R.  at  pp.  738  and  740  ;  Eyre  v.  Bur- 
mester,  10  H.  L.  C.  90,  All  the  cases  cited  are  cases  of  title 
to  land,  and  knowledge  of  defects  in  title  was  in  question. 
The  solicitor  here  was  not  a  creneral  agrent  for  the  defend- 
ant,  but  was  simply  acting  with  special  authority,  and  as 
soon  as  the  money  was  paid  to  the  solicitor  he  ceased  to 
be  an  agent  of  the  defendant,  and  became  the  agent  of  the 
borrower  to  pay  over  the  money  as  he  might  direct,  which 
he  might  lawfully  do. 

Moss,  Q.C.,  in  reply. 
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Judgment,   January  14th,  1890.    Osler,  J.  A.  :— 

OSLER 

^*  [The  learned  Judge  stated  the  facts  and  continued  :] 

The  mortgage  is  attacked  on  the  grounds,  (1)  that  there 
was  no  actual  loan  or  advance  of  money  by  the  defendant  to 
the  mortgagor;  (2)  that  even  if  there  was,  the  mortgage  was 
a  scheme  on  the  part  of  the  latter  to  enable  him  to  continue 
his  business,  and  by  covering  his  property  to  set  his  creditors 
at  defiance,  in  other  words  to  defeat,  delay,  or  hinder  them, 
and  that  the  defendant  had  notice  through  his  solicitor  of  the 
fraud  of  the  mortgagor ;  (3)  that  the  intent  and  effect  of  the 
transaction  was  to  give  Stuart  «fe  Co.,  creditors  of  the  mort- 
gagor, to  whom  the  proceeds  of  the  loan  were  paid,  and  who 
could  not  have  taken  a  mortgage  directly  in  order  to  secure 
themselves,  a  preference  over  the  mortgagor's  other  credi- 
tors. 

As  regards  the  first  objection,  it  was  proved  beyond 
question  that  the  mortgage  was  taken  as  security  for 
a  present  actual  bond  fide  advance  of  1600  by  the  defen- 
dant to  the  mortgagor,  and  that  so  far  as  he  was  per- 
sonally concerned  he  was  innocent  and  ignorant  of  any  fraud 
or  irregularity,  if  such  existed,  in  the  transaction.  Tha 
mortgage  would  therefore  come  within  the  saving  of  the 
3rd  section  of  the  Act. 

The  other  objections  are  based  upon  the  assumption  that 
Scott,  the  solicitor  of  Stuart  &  Co.,  and  of  Clarke,  had 
notice  of  the  latter's  intent  in  making  the  mortgage,  lent 
himself  to  carry  it  out,  and  concocted  the  arrangement  by 
which  he  was  to  borrow  the  money  from  the  defendant^ 
and  pay  Stuart  &  Co.  the  debt  which  the  law  forbade  him 
to  secure  by  giving  them  a  mortgage  ;  and  it  is  argued 
that  Scott  having  been  also  solicitor  for  the  defendant  in 
making  the  loan,  the  mortgage  is  defeated,  because  notice 
of  the  alleged  fraud  through  his  solicitor  must  be  imputed 
to  him,  in  accordance  with  the  well  known  doctrine.  I  do 
not  think  the  doctrine  can  be  pushed  so  far  as  to  embrace 
a  case  like  the  present,  where,  upon  the  plaintiff's  view  of 
the  facts,  the  solicitor  must  have  been  employed  for  the 
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express  purpose  of  doing  an  act  in  contravention  of  the  Judgment, 
statute,  and  of  aiding  the  debtor  and  Stuart  &  Co.  in  per-  Osler 
petrating  a  fraud  upon  creditors.  On  this  assumption  the  "^'^ 
transaction  was  an  illegal  one,  even  if  the  facts  had  been 
actually  disclosed  to  the  lender,  that  is  to  say,  the  solicitor's 
fraud  did  not  consist  merely  in  concealing  the  facts  from 
his  client^  and  the  case  is  on  this  ground  quite  distinguish- 
able from  those  in  which  the  solicitor's  fraud  is  in  the  con- 
cealment of  an  encumbrance  or  some  defect  in  the  title. 
Spragge,  C.  J.  0.,  in  Broivii  v.  Sweet,  7  A.  R.  725,  says,  (at 
p.  740,)  "  In  the  cases  that  I  have  seen  on  the  subject,  it  has 
been  the  necessary  effect  of  what  has  been  done  to  displace 
or  postpone  the  position  of  a  prior  purchaser  or  mortgagee. 
It  is  clear  that  it  (the  doctrine  of  imputed  notice)  does  not 
apply  to  all  cases,"  and  he  adds  his  own  conclusion  "  that 
to  carry  (it)  further  than  it  has  been  already  carried,  would 
lead  to  mischievous  consequences."  The  tendency  of 
modern  decisions  is  certainly  not  in  that  direction.  I 
quote  the  following  passage  from  the  notes  to  the  last 
edition  of  White  &  Tudor's  L.  C,  Vol.  ii.,  p.  70  :  "  The 
principle  laid  down  in  Kennedy  v.  Green,  has  been  held 
not  to  apply  unless  it  be  made  out  that  a  distinct  fraud 
was  intended  in  the  very  transaction,  so  as  to  make  it 
necessary  for  the  solicitor  to  conceal  the  facts  from  his 
client  in  order  to  defraud  him.  See  Atterbury  v.  Wallis, 
8  D.  M.  &  G.  454  ;  where  a  solicitor  took  a  mortgage  of  an 
equity  of  redemption  and  sub-mortgaged  it.  Soon  after- 
wards he  and  the  first  mortgagee  and  the  mortgagor  joined 
in  a  new  mortgage  of  part  of  the  property,  he  acting  as  the 
soliqitor  for  all  the  parties  to  the  transaction  and  suppressing 
all  mention  of  the  sub-morto^ao^e.  It  was  held  that  the 
new  mortgagee  was  affected  by  the  solicitor's  knowledge 
of  the  sub-mortgage  (his  conduct  not  excluding  the  efiect 
-of  such  notice)  and  took  subject  to  it.  There  the  sub- 
mortgage was  not  of  itself  a  fraud,  which  it  was  neces- 
sary to  conceal  from  the  new  mortgagee,  who  might  have 
been  willing  to  have  advanced  his  money  subject  thereto, 
lience  it  was  not  sufficient  of  itself  to  rebut  the  ordinary 
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Judgment,  presumption  of  disclosure  by  the  solicitor  so  as  to  affect 
OsLER  his  client  with  notice."  Here,  that  which  was  known  to 
the  solicitor  (on  the  assumption  already  made)  was  the 
fraudulent  intent  of  Clarke,  or  of  Clarke  and  Stuart  &  Co., 
which  was  necessary  to  be  concealed  from  the  defendant 
in  order  that  he  might  lend  his  money  upon  a  security 
which  would  be  utterly  worthless  if  he  had  notice  of  it.  It 
may  be  thought  quite  as  improbable  that  information  of 
such  a  fraud  would  be  communicated  by  the  solicitor  to 
the  innocent  client  in  a  case  like  the  present  as  in  a  case 
where  he  had  been  expressly  directed  by  the  other  client 
not  to  communicate  a  fact,  and  therefore  it  would  seem 
quite  as  unreasonabe  to  impute  notice  in  the  one  case  as 
it  is  in  the  other  ;  in  short,  the  reason  for  presuming  that 
the  solicitor  has  discharged  his  duty  in  such  a  case  does 
not  exist.  The  language  of  Page  Wood,  V.  C,  in  Sharpe 
V.  Foy,  L.  R.  4  Ch.  35,  is  appropriate  :  It  would  be  an 
encouragement  of  fraud  to  apply  the  rules  of  notice,  which 
were  established  for  the  safety  of  mankiod,  to  a  transac- 
tion like  this.  It  would  be  sanctioning  a  scheme  to  rob  a 
man  by  colluding  with  his  solicitor."  I  refer  also  to  Eyre 
V.  Burmester,  10  H.  L.  C.  at  p.  114  ;  Wyllie  v.  Pollen,  32 
L.  J.  Ch.,  782  ;  Re  Marseilles  Extension  R.  W.  Co.,  L.  R. 
7  Ch.  161  ;  In  re  Colemere,  L.  R.  1  Ch.  128  ;  Hewitt  v. 
Loosemore,  9  Hare  at  p.  455  ;  Cave  v.  Cave,  15  Ch.  D.  639 ; 
Drifill  V.  Goodwin,  23  Gr.  431 ;  Saffron  Walden  Society  v. 
Rayner,  14  Ch.  D.  406. 

We  cannot,  at  all  events,  allow  this  appeal  with- 
out reversing  the  trial  Judge's  findings  of  fact,  that  the 
solicitor  who  acted  for  the  defendant,  and  through  whom  it 
is  sought  to  affect  the  defendant  with  notice  of  some  fraudu- 
lent intent  on  the  part  of  Clarke,  had  himself  no  such  notice. 
The  evidenqe  is  extremely  meagre ;  neither  the  solicitor 
nor  any  member  of  the  firm  of  Stuart  &;  Co.,  was  called, 
and  whatever  suspicions  may  be  excited  by  the  circum- 
stances, I  think  the  learned  Judge  was  quite  justified  in 
holding  that  the  evidence  fell  short  of  the  clear  proof  of 
notice  which  should  be  required  in  order  to  affect  the 


XVII.] 


GIBBONS  V.  WILSON. 


7 


defendant  and  destroy  his  security  for  money  actually  and  Judgment, 
in  good  faith  advanced  by  him.  Osler 

I  have  no  doubt  that  we  should  dismiss  the  appeal ;  but  ^' 
there  is  another  aspect  of  the  case  which  ought  not  to  be  over- 
looked. It  must  always  be  remembered  that  a  preference  of 
one  creditor  to  another  is  not  unlawful  except  so  far  as  the 
statute  makes  it  so,  and  that  payment  of  money  to  a  creditor 
in  discharge  of  his  debt,  though  a  preference  of  the  strongest 
and  plainest  kind,  is  expressly  excepted  from  the  operation 
of  section  2  of  the  R.  S.  O.  ch.  124,and  further,  that  section  3 
as  it  originally  stood  in  the  Act  of  1885,  48  Vic.  ch.  26, 
was  amended  apparently  with  the  view  of  making  it  clear 
that  payment  to  a  creditor  was  not  intended  to  be  affected. 
See  50  Vic.  ch.  19,  sec.  2  (0.)  Moreover,  an  insolvent  re- 
mains at  perfect  liberty  to  borrow  money  upon  the 
security  of  his  property  so  long  as  it  is  a  present,  actual, 
bond  fide  advance  to  him. 

If  payment  of  a  debt  is  not  forbidden  by  the  Act,  can 
it,  under  any  circumstances,  be  the  lender's  concern  that 
the  borrower  intends  to  pay  a  debt  with  the  borrowed 
money  ?  It  may  be  said  that  this  is  a  mere  evasion  of 
the  Act,  and  that  the  creditor  is  more  effectually  preferred 
than  if  he  had  taken  a  mortgage ;  but  the  question  is, 
whether  the  thing  done  comes  within  the  prohibition. 
The  Act  has  been  held  not  to  be  an  insolvent  Act;  and 
in  principle,  therefore,  there  is  no  reason  for  construing  it 
diff"erently  from  the  way  in  which  its  predecessor,  R.  S.  0. 
(1877),  ch.  118,  was  construed,  except  in  so  far  as  its  pro- 
visions are  an  extension  of  the  provisions  of  that  Act. 
I  refer  to  Macdonalcl  v.  Grombie,  10  A.  R.  92,  and  that 
class  of  cases,  and  Ramsden  v.  Lupton,  L.  R.  9  Q.  B.  17. 

I  think  that  the  appeal  should  be  dismissed. 


Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 
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Judgment.    MaCLENNAN,  J.  A. 

Maclennan 

I  have  hesitated  a  good  deal  over  this  case,  finding  it 
difficult  to  agree  with  the  learned  trial  Judge  that  a  case 
was  not  proved  within  the  statute  13  Eliz.,  ch.  5,  of  actual 
fraudulent  intent  to  hinder  and  delay  creditors  on  the  part 
of  the  mortgagor,  Clarke,  and  of  notice  to  the  defendant  of 
the  fraud.  But  upon  the  whole,  I  do  not  see  my  way  to 
differ. 

[The  learned  Judge  discussed  the  evidence,and  continued:] 
If  I  had  been  able  to  come  to  the  conclusion  that  the 
mortgagor  had  told  the  solicitor  who  acted  for  the 
mortgagee  the  fraudulent  purpose  for  which  he  desired  to 
effect  the  mortgage,  I  think  it  clear  that  the  mortgagee 
would  have  been  affected  by  that  information,  and  that 
he  could  not  have  upheld  his  security. 

It  was  argued  that  on  the  principle  of  Kennedy  v.  Green, 
3  M.  &  K.  699,  and  the  cases  which  have  followed  it,  the 
defendant  would  not  be  affected  by  the  notice  to  his  soli- 
citor because  it  cannot  be  supposed  that  the  solicitor  would 
communicate  to  his  client  that  the  mort^atje  was  made  for  a 
fraudulent  purpose.  In  my  judgment  the  class  of  cases 
referred  to  does  not  at  all  govern  the  present.  What  was 
there  to  prevent  the  solicitor  telling  his  client  that  the 
mortgagor  wanted  to  make  the  mortgage  to  hinder  and 
delay  his  creditors  ?  In  doing  so  he  would  not  be  disclosing 
or  exposing  his  own  fraud  or  misconduct.  In  a  case  like 
the  present  the  fraud  is  that  of  the  mortgagor.  It  is  his 
intent  to  hinder  and  delay  his  creditors  which  makes  the 
transaction  fraudulent  and  void,  and  it  is  notice  of  the  fraud- 
ulent intent  which  affects  the  mortgagee.  Why  should  the 
solicitor  in  this  case  not  have  gone  to  the  client,  and  have 
told  him  about  this  man's  application  for  a  loan,  and  the 
purpose  for  w^hich  he  wished  to  effect  it,  and  have  laid  it  be- 
fore him  and  have  explained  it  just  as  fully  as  it  had  been 
made  known  to  himself  ?  There  was  no  reason  for  his  keep- 
ing ^anything  back.  He  had  not  defrauded  any  body,  or 
done  anything  to  be  ashamed  of,  or  which  he  would  natur- 
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ally  desire  to  withhold.    That  being  so  I  am  at  a  loss  to  Judgment, 
perceive  on  what  possible  ground  it  can  be  contended  that  Maclennai^ 
the  principle  of  Kennedy  v.  Green  should  have  any  appli- 
cation. 

It  was,  however,  argued  for  the  appellant  that  the  mort- 
gage w^as  void  as  a  fraudulent  preference,  because  the  mort- 
gage money  was  applied  in  greatest  part  to  pay  Stuart  &; 
Co.  in  full. 

There  are  two  answers  to  that.  In  the  first  place  it  was 
not  proved  that  either  the  defendant  or  his  solicitor  had 
notice  or  knowledge  that  the  mortgagor  was  insolvent  or 
was  unable  to  pay  his  debts  in  full,  and  unless  he  was  he 
could  pay  his  debts  in  any  order  he  pleased. 

But  besides  that,  I  am  unable  to  concur  in  the  view 
that  when  an  embarrassed  debtor  bond  fide  borrows  money 
on  mortgage,  he  may  not  direct  the  lender  to  apply  the 
proceeds  of  the  loan  for  his  benefit  in  any  way  in  which 
he  himself  might  lawfully  apply  it.  The  statute  expressly 
exempts  from  illegality,  as  acts  of  unlawful  preference, 
payments  in  money  made  to  a  creditor,  and  the  borrower 
ill  the  present  case  might  have  received  the  money  from 
the  lender,  and  might  at  once  have  paid  it  to  Stuart  &  Co., 
in  satisfaction  of  their  debt.  I  am  unable,  with  great 
respect,  to^see  why  the  borrower  could  not  have  requested 
the  lender  to  make  the  payment  for  him,  or  why,  as  was 
decided  in  Stoddart  v.  Wilson,  16  O.  R.  17,  the  form 
should  require  to  be  gone  through  of  paying  the  money 
into  the  hands  of  the  borrower  himself.  I  think  it  would 
be  legislation,  and  not  construction,  to  hold  that  the  statute 
has  forbidden  a  debtor  to  employ  an  agent  to  do  for  him 
what  he  may  lawfully  do  himself. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should 
be  dismissed. 

Appeal  dismissed  with  costs. 


2~V0L  XVII.  A.R. 
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Johnson  v.  Hope. 

Assignments  and  preferences— Bankruptcy  and  insolvency— Bills  of  sale  and 
chattel  mortgages— Mortgage  to  secure  moneys  paid  by  mortgagee  to 
creditor — Intent  to  prefer — Notice  of  insolvency — R.  S.  0.  ch.  124,  sec.  2. 

A  transaction  entered  into  by  a  person  in  insolvent  circumstances  is  not 
impeachable  unless  the  person  claiming  the  benefit  of  the  transaction 
had  notice  or  knowledge  of  the  insolvency  and  did  not  act  in  good  faith. 

A  security  given  by  a  person  in  insolvent  circumstances  to  secure  an  actual 
advance  made  without  notice  or  knowledge  of  the  insolvency,  and  in 
good  faith,  is  not  impeachable  because  the  moneys  advanced  are,  pursuant 
to  the  direction  of  the  insolvent,  paid  over  to  one  of  his  creditors,  wha 
thereby  obtains  a  preference. 

Stoddart  v.  Wilson,  16  0.  R.  17,  disapproved. 

J udgment  of  the  County  Court  of  Hastings  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  County  Court  of  Hastings. 

The  action  was  brought  by  the  plaintiff,  a  chattel  mort- 
gagee, against  the  defendant,  the  assignee  for  the  benefit 
of  creditors  of  the  mortgagor,  one  Hicks,  to  recover  the  sum 
of  $165  and  interest  upon  the  sale  and  conversion  by  the 
assignee  of  the  mortgaged  goods. 

The  defence  set  up  was  that  the  mortgage  was  void, 
having  been  made  by  the  mortgagor  to  secure  a  pre-exist- 
ing debtwhen  hewas  in  insolvent  circumstances, and  unable 
to  pay  his  debts  in  full,  with  intent  to  defeat  his  creditors, 
and  to  give  the  plaintiff  a  preference. 

The  mortgagor  had  borrowed  from  the  plaintiff's  wife 
some  years  before  the  transaction  in  question  $200,  giving 
his  note  therefor,  and  he  had  paid  the  interest  on  the  loan, 
and  also  $50  on  account  of  principal.  Shortly  before  the 
date  of  the  mortgage,  the  plaintiff,  at  his  wife's  request, 
went  to  Hicks,  to  get  the  money,  and  it  was  arranged  that 
the  plaintiff  was  to  pa}^  his  wife's  debt,  and  also  a  note  of 
the  debtor  for  $60,  then  held  by  a  bank,  on  which  one 
Bogle  was  an  endorser,  and  was  to  take  a  chattel  mortgage 
for  both  sums  amounting  with  interest  to  $215. 

In  pursuance  of  this  agreement  the  mortgage  in  question 
was  made,  the  note  for  $60  was  paid  by  the  plaintiff,  the 
note  held  by  the  plaintiffs  wife  was  gi  ven  up  to  the  debtor. 
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and  shortly  afterwards  the  plaintiff  paid  the  money  to  his  Stateraent. 
wife. 

The  mortgage  was  made  on  the  3rd  of  May,  and  the 
assignment  for  creditors  on  the  8th  of  the  same  month. 

The  action  was  tried  on  the  13th  of  June,  1889,  with  a 
jury.  The  following  were  the  questions  submitted  to  the 
jury  and  their  answers  thereto : 

(1)  Q.  Was  Mr.  Johnson  a  creditor  of  John  W.  Hicks  prior  to  getting 
the  chattel  mortgage  ?    A.  No. 

(2)  Q.  Did  Hicks  agree  to  give  the  chattel  mortgage  to  Johnson  if  John- 
son would  pay  his  wife's  note  and  Bogle's  note,  and  was  that  agreement 
carried  out  ?    A.  We  believe  so, 

(3)  Q.  Did  Johnson  pay  those  two  notes  on  the  terms  of  being  protected 
by  the  security  of  the  chattel  mortgage  ?    A.  We  believe  he  did. 

(4)  Q.  Was  there  any  fraud  or  fraudulent  intent  by  the  parties  in  this 
transaction,  or  in  carrj'ing  it  out  ?    A.  We  think  no  fraudulent  intent. 

(5)  Q.  Was  the  mortgage  made  with  the  intent  to  defeat,  delay,  or 
prejudice  creditors  ?    A.  No. 

(6)  Q.  Was  John  W.  Hicks  in  insolvent  circumstances,  or  unable  to 
pay  his  debts  in  full  when  he  gave  the  chattel  mortgage  in  question  ?  A. 
Insolvent. 

(7)  Q.  Did  Johnson  pay  the  money  over  into  the  hands  of  Hicks  ? 

(8)  Q.  Or  was  it  agreed  that  he  should  pay  his  wife  ?    A,  Yes. 

(9)  Q.  Did  he  pay  his  wife  the  money,  and  if  so,  when?    A.  Yes. 

(10)  Q.  Did  he  pay  Hicks  the  $60,  or 

(11)  Q.  Was  it  paid  to  Bogle  ?    A.  Paid  to  Bogle. 

(12)  Did  the  giving  of  the  chattel  mortgage,  and  the  payment  to  Mrs. 
Johnson,  if  made,  have  the  effect  of  giving  her  a  preference  as  against 
Hicks'  other  creditors  ?    A,  Had  the  effect^of  giving  a  preference. 

Judgment  was  delivered  on  the  28th  of  June,  in  favour 
of  the  defendant,  on  the  authority  of  Stoddart  v.  Wilson, 
16  O.  R.  17,  which  the  learned  Judge  thought  governed 
the  case. 

No  question  was  raised  as  to  the  $60  paid  on  the  Bogle 
note,  inasmuch  as  before  the  trial  the  defendant  had  paid 
that  sum  to  the  plaintiff  conceding  that  he  could  not  resist 
that  part  of  the  demand. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  O.,  Burton,  Osler, 
and  Maclennan,  JJ.  A.)  on  the  29th  of  November,  1889. 
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.  Moss,  Q.  C,  and  F.  E,  O'Flynn,  for  the  appellant.  The 
plaintiff  was  not  a  creditor  of  the  mortgagor,  and  this 
mortgage  is  not  a  preference  at  all,  but  a  security  taken  in 
good  faith  to  secure  a  present  advance.  Even  if  the  plain- 
tiff can  be  considered  a  creditor  the  mortgage  cannot  be 
impeached.  The  plaintiff'  acted  in  good  faith  and  without 
knowledge  of  the  insolvency  and  is  protected:  Molsons  Bank 
V.  Halter,  16  A.  R.  323  ;  Gibbons  v.  Wilson,  17  0.  K  290. 
An  advance  to  be  protected  need  not  necessarily  be  made 
to  the  borrower  himself.  Payment  to  a  third  person  at 
the  borrower's  request  is  good.  Stoddart  v.  Wilson,  16 
0.  K  17,  is  wrongly  decided. 
R.  C.  Clute,  for  the  respondent. 

January  14th,  1890.  The  judgment  of  the  Court  was 
delivered  by 

Maclennan,  J.  A.  : — 

I  am  of  opinion  that  the  appeal  must  be  allowed,  and 
that  judgment  should  be  entered  for  the  plaintiff  for  $155, 
and  interest  thereon  from  the  3rd  of  May,  1888. 

The  ground  on  which  the  judgment  was  rested  by  the 
learned  Judge  was  that  of  preference,  and  that  is  the  only 
ground  on  which  it  was  supported  on  the  argument  before 
us,  and  it  is  evident  there  is  no  room  whatever  for  any 
other  contention  against  the  plaintiff's  claim. 

Stoddart  v.  Wilson,  16  0.  R.  17,  was  a  case  in  which  the 
wife  of  an  embarrassed  debtor,  knowing  the  state  of  her 
husband's  affairs,  by  agreement  with  him  sold  her  own 
freehold  property  to  one  of  his  creditors,  in  satisfaction  of 
the  debt  of  her  husband,  upon  the  understanding  that  her 
husband  was  to  give  her  a  chattel  mortgage  as  security  tor 
an  equivalent  sum.  The  mortgage  was  given,  and  the 
Divisional  Court  of  the  Queen's  Bench  Division  held  that 
the  mortgage  was  void,  as  preferential',  and  that  it  was  not 
protected  under  section  3  of  the  Act,  K  S.  0.  ch.  124,  as 
being  made  in  consideration  of  any  present  actual  bond  fide 
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sale  or  delivery  of  goods  or  other  property.    The  Court  in  Judgment. 

effect  held,  that  to  maintain  the  mortgage,  it  was  essential  Maclennan 

that  either  the  wife  should  have  conveyed  her  property 

direct  to  her  husland,  or  that  she  should  have  obtained  the 

price  from  the  vendee,  and  have  paid  it  to  her  husband,  so 

that  he  might  have  had  the  opportunity  of  paying  it  to  his 

creditors  generally,  although  it  was  admitted  he  could, 

without  impropriety,  have  at  once  paid  it;  the  moment  it 

came  into  his  hands,  to  the  same  persons  who  had  bought 

his  wife's  property,  from  whom  it  had  come  in  the  first 

place,  in  satisfaction  of  their  debt. 

Whatever  may  be  said  of  the  position  of  the  creditors  who 
received  the  convej^ance  of  the  wife's  land  in  payment  of 
their  debt,  by  arrangement  with  their  embarrassed  debtor, 
I  am,  with  great  respect,  unable  to  see  how  it  can  be  said 
that  as  between  the  husband  and  the  wife,  it  was  not  a 
case  of  a  conveyance  made  in  consideration  of  a  present 
actual  bond  fide  sale  or  delivery  of  goods  or  other  property, 
there  being  no  question  raised  of  relative  value.  It  is 
undoubted  law  that  the  purchaser  of  property  may  require 
the  conveyance  to  be  made  to  his  nominee  instead  of  him- 
self;  and  the  vendor,  on  receiving  the  consideration,  what- 
ever it  may  be,  whether  cash,  or  mortgage  of  the  same  or 
other  estate  or  property,  has  no  option  but  to  comply  with 
the  vendee's  direction,  and  is  compellable  by  law  to  do  so. 
In  like  manner,  also,  the  vendor  or  mortgagor  of  property 
may,  when  the  moment  comes  for  pa^-ing  the  purchase 
money,  or  advancing  the  loan,  direct  and  require  the  money 
to  be  paid  to  another  person,  and  the  purchaser  or  lender 
must  comply.  The  judgment  relied  on  by  the  learned 
Judge  and  by  the  respondent,  would  hold  that  although  the 
Act  expressly  permits  an  embarrassed  debtor  w^ith  unre- 
stricted freedom  to  sell  his  property  for  full  value,  either 
for  money  or  goods,  and  to  borrow  money  on  the  security 
of  any  of  his  property,  yet  the  purchaser  or  lender 
may  not  obey  the  directions  of  the  vendor,  or  borrower,  as 
to  the  payment  of  the  money,  as  he  might  do  in  transac- 
tions with  other  people,  without  the  peril  of  losing  his 
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Judgment,  money,  or  his  security.    I  think  s  ach  a  construction  of  the 
Maclennan  statute  would   be  highly  inconvenient  and  dangerous, 
J--^-       and  ought  not  to  be  adopted,  otherwise  than  as  the  effect 
of  clear  and  unmistakeable  language  used  by  the  Legisla- 
ture. 

As  long  as  an  embarrassed  debtor  is  allowed  by  law  to 
deal  with  his  estate  at  all  by  selling  and  borrowing,  and 
paying,  I  think,  with  great  deference,  that  persons  dealing 
with  him  bond  fide,  should  not  be  hampered  or  restricted 
to  any  greater  degree  than  in  similar  transactions  with 
other  people,  at  all  events,  not  unless  the  Legislature  has 
distinctly  said  otherwise. 

I  am  therefore  respectfully  of  opinion  that  the  judg- 
ment cannot  be  supported  by  the  case  referred  to,  and  I 
think,  that  inasmuch  as  the  plaintiff  was  not  himself  a 
creditor  of  the  debtor,  and  as  he  did,  actually  and  bond 
fide,  pay  the  notes  referred  to.,  in  consideration  of  the 
mortgage,  without  any  fraud  or  fraudulent  intent,  as  found 
by  the  jury,  the  mortgage  was  good  and  valid,  and  the 
judgment  should  have  been  for  the  plaintiff. 

The  mere  fact  that  the  payment  had  the  effect  of  giving 
the  wife  a  preference,  as  found  by  the  jury,  in  answer  to 
the  twelfth  question,  is  in  itself  not  sufficient  to  avoid  the 
mortgage,  because  all  preferences  are  not  fraudulent  or 
illegal. 

The  statute  expressly  permits  an  embarrassed  debtor  to 
prefer  any  one  or  more  creditors,  by  payment  in  money, 
and  that  is  what  was  done  here.  He  borrowed  from  the 
plaintiff',  and  as  the  jury  have  found,  the  lender  paid  the 
money,  at  his  request,  to  the  creditors,  and  it  is  the  same  as 
if  he  had  paid  them  the  money  himself. 

But  there  is  another  ground  also  on  which  the  plaintiff, 
in  my  judgment,  is  entitled  to  succeed.  No  question  of 
notice  of  the  embarrassed  condition  of  the  debtor  was 
left  to  the  jury.  I  have  gone  very  carefully  over  the 
evidence,  and  I  find,  as  was  contended  by  Mr.  Moss  on 
the  argument,  that  there  is  not  from  beginning  to  end 
a  particle  of  evidence  which  could  have  been  submit- 
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ted  to  the  jury,  on  wliich  they  could  properly  be  asked  to  Judgment, 
find  that  the  plaintiff  had,  when  he  obtained  his  mortgage,  Maclennaw 
any  notice  or  knowledge  of  the  embarrassed  state  of  the  '^•^ 
mortgagor's  affairs,  and  so  there  was  really  nothing  which 
could  with  propriety  have  been  left  to  the  jury  in  support 
of  the  defence. 

The  statute,  13  Eliz.  ch.  5,  sec.  6,  saves  from  its  oper- 
ation, conveyances,  fcc,  made  upon  good  consideration, 
and  bond  fide,  to  persons  not  having  at  the  time  any 
notice  or  knowledge  of  the  fraud  or  covin.  It  is  remark- 
able that  there  is  no  similar  general  provision  in  our  sta- 
tute, K  S.  O.  ch.  124,  saving  transactions  entered  into  with- 
out notice  or  knowledge  of  the  intent  or  other  circum- 
stances which  make  them  fraudulent.  In  one  member 
alone,  section  3  (1),  the  exception  is  extended  to  persons 
who  are  described  as  "innocent  purchasers  or  parties," 
which  of  course  must  mean  persons  without  notice  or  know- 
ledge. 

But  then  the  word  hond  fide  is  used  throughout,  and  it 
would  seem  to  follow  that  the  Legislature  did  not  intend  to 
involve  persons  having  neither  knowledge  or  notice,  in  the 
disabling  and  penal  consequences  of  the  acts  thereby  forbid- 
den. It  would  paralyse  trade  and  mercantile  business  alto- 
gether, if  transactions  entered  into  in  all  honesty  and  good 
faith,  and  for  valuable  consideration,  with  persons  appar- 
ently solvent  and  prosperous,  were  liable  to  be  undone  upon 
its  being  afterwards  discovered  and  proved  that  such  persons 
were  at  the  time  in  embarrassed  circumstances  or  unable  to 
pay  their  debts  in  full.  Such  a  construction  of  the  Act  would 
make  it  a  trap  and  a  snare  instead  of  an  enactment  salutary 
and  beneficial  to  the  mercantile  community.  It  has  always 
been  the  policy  of  the  law  to  protect,  as  far  as  possible, 
persons  acting  hond  fide,  and  without  notice  of  fraud  or 
other  wrong  doing,  and  so  I  think  a  person  who  deals  hond 
fide  wuth  an  embarrassed  debtor,  and  who  at  the  time  of  the 
dealing  has  no  knowledge  or  notice  of  his  embarrassed  con- 
dition, is  safe  from  all  the  consequences  enacted  by  the 
statute.    It  is  hard  to  imagine  how  a  transaction  can  be 
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Judgment,    otherwise  than  bond  fide,  with  reference  to  what  is  for- 
Maclennan  bidden  in  this  statute,  if  it  has  been  entered  into  without 
J.  A.      knowledge  or  notice  of  the  embarrassments  of  the  debtor. 

I  also  think  that  as  our  statute  is  in  pari  materia  with 
13  Eliz.  ch.  5,  the  6th  section  of  that  Act  may  be  held  as 
applicable  to  the  Ontario  Act,  so  as  to  protect  persons  not 
affected  with  notice,  and  in  that  view  the  point  may  be 
regarded  as  decided  by  Burns  v.  McKay,  10  0.  R.  167 
(affirmed  in  this  Court),  and  the  cases  there  cited  by  the 
learned  Chancellor. 

Appeal  allowed  with  costs. 


Johnston  v.  Township  of  Nelson. 

Municipal  corporations — Highways— Bridges — Limitation  of  action — 
B.  S.  0.  ch.  184,  sees.  530,  531. 

An  action  to  recover  damages  sustained  by  reason  of  the  neglect  of  a. 
municipal  corporation  to  keep  in  repair  the  approaches  to  a  bridge, 
where  the  bridge  and  approaches  are  under  the  jurisdiction  of  one 
municipality  only,  must  be  brought  within  three  months  after  the 
damages  have  been  sustained. 

Section  530  of  R.  S.  0.  ch.  84  applies  only  to  cases  where  one  munici- 
pality has  jurisdiction  over  a  bridge  and  another  has  jurisdiction  over 
the  adjacent  approaches. 

Judgment  of  Abmour,  C.  J.,  affirmed. 

Statement.        This  was  an  appeal  from  the  judgment  of  Armour,  C.  J. 

The  plaintiff  was  a  farmer  residing  in  the  township  of 
Nelson,  and  brought  this  action  against  the  township  to 
recover  damages  for  injuries  sustained  by  him  on  the  25th 
of  March,  1888,  when  his  horses  took  fright  and  became 
unmanageable,  and  dragged  the  waggon  in  which  he  was 
over  the  embankment  of  an  approach  to  a  bridge.  The 
bridge  in  question  and  the  approaches  thereto  were  wholly 
within  the  township  of  Nelson.  There. were  no  railings  or 
other  guards  along  the  sides  of  the  approaches.  The  writ 
was  issued  on  the  28th  of  August,  1888,  and  the  defend- 
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ants  contended  that  the  action  was  barred  under  section  Statement. 
531  of  R.  S.  O.  ch.  184. 

The  action  came  on  for  trial  at  Hamilton  at  the  Spring 
Assizes  of  1889,  before  Armour,  C.  J.,  and  a  jury.  The 
jury  found  all  the  facts  in  favour  of  the  plaintitf,  but  the 
action  was  dismissed  with  costs  on  the  ground  that  it  was 
barred. 

From  this  judgment  the  plaintiff  appealed,  and  the  appeal 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  J  J.  A.),  on  the  18th  of 
November,  1889. 

Carscallen,  for  the  appellant.  The  plaintiff's  action  is 
not  based  on  the  neglect  of  the  defendants  to  keep  the 
highway  or  bridge  in  repair,  but  on  their  neglect  to  keep 
up  and  maintain  the  approaches  to  the  bridge,  and  comes 
within  section  530  and  not  section  531  of  R.  S.  O.  ch.  184. 
Section  531  only  applies  to  the  case  of  an  action  for  damages 
arising  from  want  of  repair  to  a  road,  street,  bridge,  or  high- 
way, and  not  where  there  is  a  breach  of  the  duty  to  keep 
up  and  maintain  the  approaches  to  a  bridge.  The  word 
"  approaches  "  in  section  530  includes  all  such  artificial 
structures  as  may  be  reasonably  necessary  for  the  purpose 
of  enabling  the  public  to  pass  with  safety  from  the  road  to 
the  bridge,  or  from  the  bridge  to  the  road  :  Traversy  v. 
Gloucester,  15  O.  R.  214  ;  Toms  v.  Whitby,  37  U.  C.  R.  100  ; 
Pratt  V.  .Stratford,  14  0.  R.  260  ;  16  A.  R.  5. 

Fullerton,  and  /.  W.  Elliott,  for  the  respondents.  Ap- 
proaches to  a  bridge  are  first  specifically  dealt  with  by 
section  18  of  43  Vic.  ch.  24.  Before  that  time  approaches 
are  not  specially  mentioned  because  they  w^ere  looked 
upon  as  part  of  the  bridge  itself.  Section  18  w^ns  passed 
to  settle  questions  arising  between  different  munici- 
palities ;  but  where  one  municipality  only  is  concerned, 
everything  remained  the  same,  and  the  approaches  for  the 
purposes  of  repair  are  part  of  the  bridge.  Here  the  bridge 
and  the  a]^proaches  are  wholly  within  one  municipality 
3 — VOL.  XVII.  A.R. 
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Argument,    and  no  question  arises  as  to  who  is  liable  to  maintain  them 
and  the  limitation  clearly  applies. 
Carscallen,  in  reply. 

January  14th,  1890.    Burton,  J.  A. :  — 

It  is  unnecessary  to  offer  any  opinion  as  to  whether  the 
limitation  clause  would  apply  to  a  case  where  the  plain- 
tiff's cause  of  action  and  the  defendants'  liability  depended 
exclusively  upon  the  provisions  of  section  530  of  the 
Municipal  Act,  in  other  words  where  the  liability  to  keep 
up  the  bridges  and  approaches  was  imposed  upon  one 
municipality,  and  the  Jiabilitj^  to  keep  up  the  highway,  of 
which  the  bridges  and  approaches  form  a  part,  upon  another; 
as,  for  instance,  in  an  action  brought  against  a  county 
municipality  having  jurisdiction  over  the  bridge  and  upon 
whom  the  duty  of  erecting  and  maintaining  the  approach  is 
now  cast,  for  damages  sustained  by  a  party  injured  by  reason 
oi  the  approach  beiiig  out  of  repair. 

The  consideration  of  that  point  might  involve  the  further 
consideration  of  whether  a  civil  action  would  lie  against 
that  municipality,  or  whether  the  remedy  is  not  confined 
to  an  information  or  indictment.  In  other  words,  whether 
there  is  any  implied  liability  for  injuries  sustained  by  one 
of  the  public  by  reason  of  neglect  to  fulfil  a  statutory  duty, 
no  rio^ht  of  action  beino^  in  terms  criv^en. 

Section  531  applies  only  to  the  keeping  in  repair  high- 
ways^ &c.,  which  belong  to  or  are  vested  in  and  under  the 
jurisdiction  of  the  municipality  upon  whom  the  obligation 
is  cast,  and  gives  in  terms  a  civil  remedy,  and  it  may  be^ 
as  suggested  by  Chief  Justice  Armour,  in  Traversy  v. 
Gloucester,  15  O.  R.  214,  that  the  liability  to  an  individual 
suffering  injuries,  is  still  cast  upon  that  municipality. 

No  such  question  arises  in  the  present  case.  The  high- 
way and  the  bridge  of  which  it  forms  a  part,  are  both 
vested  in  and  under  the  jurisdiction  of  the  township  of 
Nelson,  and  section  530  therefore  has  no  application,  whilst 
the  case  is  expressly  within  section  531. 
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I  think,  therefore,  the  judgment  was  correct,  and  ought  'ind^umia. 
to  be  affirmed.  But  I  cannot  part  with  the  case  with-  Bukton 
out  expressing  my  regret  at  the  growing  practice  of 
disposing  of  the  issues  of  fact  first.  This  was  eminently  a 
case  in  which  the  demurrer  should  have  been  first  disposed 
of,  and  the  heavy  and  unnecessary  expense  of  a  trial 
avoided. 

OsLER,  J.  A. :  — 

It  is  not  necessary  in  this  case  to  place  a  construction 
upon  section  530  of  the  Municipal  Act,  or  to  consider  what 
is  meant  by  an  "  approach  "  to  a  bridge  which  that  section 
enacts  is  to  be  kept  up  by  the  municipality.  The  bridge 
in  question  is  in  and  part  of  the  township  road.  It  was 
constructed  by  and  belongs  to  the  defendants  and  must  be 
maintained  and  kept  in  repair  by  them  as  part  of  the  road 
under  section  531.  Section  530  only  applies  to  cases  in 
which  two  municipalities  may  be  concerned,  one  of  which 
is  bound  to  keep  the  bridge  in  repair  by  virtue  of  its 
ownership,  and  also,  by  force  of  that  section,  the  ap- 
proaches to  the  bridge  for  100  feet  at  each  end  of  it,  the 
remaining  part  of  the  approach  being  kept  up  and  main- 
tained by  another  municipality. 

Maclennan,  J.  A. : — 

I  also  am  of  opinion  that  the  appeal  should  be  dismissed. 

I  think  the  sole  purpose  of  section  530  of  the  Municipal 
Act  was  to  provide  for  cases  in  which  the  municipality 
which  has  jurisdiction  over  a  bridge  is  different  from  the 
municipality  which  has  jurisdiction  over  the  adjacent 
approaches,  by  imposing  upon  the  first  the  duty  of  keeping 
up  and  maintaining  the  approaches  to  the  extent  of  100 
feet  at  each  end  of  the  bridge,  as  well  as  the  bridge  itself. 
This  section  was  passed  for  the  first  time  in  1880,  43  Vic. 
€h.  24,  sec.  18  ;  while  the  duty  of  keeping  roads  and  bridges 
in  repair  has  rested  upon  the  municipality,  I  suppose  ever 
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Judgment,  since  they  were  first  established  ;  at  all  events,  section  531 
Maclennan  (1)  is  word  for  word  the  same  as  section  337  of  the  C.  S. 
J-         U.  C.  ch.  54. 

In  my  opinion  the  words  "  keep  and  maintain  "  are 
equivalent  words  for  "  repair,"  and  this  action  could  have 
been  brought  if  section  530  had  never  been  enacted. 

It  is  admitted  that  both  the  bridge  and  the  approaches 
in  the  present  case  are  now,  and  always  were,. under  the 
jurisdiction  of  the  same  municipality,  namely,  this  township 
council,  and  so  I  think  the  duty  of  the  defendants  to  repair 
both  the  bridge  and  the  approaches,  depends  on  section  531 
and  not  upon  section  530.  That  being  so  the  right  of 
action  is  subject  to  the  three  months'  limitation,  and  it  was 
brought  too  late. 

Hag  ARTY,  C.  J.  0.,  concurred. 


Appeal  dismissed  with  costs. 
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In  RE  Croft  and  the  Town  of  Peterborough. 

Intoxicating  liquors —Liquor  License  Act,  R.  S.  0.  ch.  19 If,  sec.  Jf2 — By- 
law—Electors. 

The  electors  entitled  to  vote  upon  a  by-law  under  the  Liquor  License  Act, 
R.  S.  0.  ch.  191,  sec.  42,  to  increase  the  amount  payable  for  license 
duty,  are  those  entitled  to  vote  at  municipal  elections. 

Judgment  of  Rose,  J.,  17  O.  R.  622,  affirmed  on  other  grounds. 

This  was  an  appeal  from  the  judgment  of  Rose,  J. ,  Statement, 
reported  17  0.  R  522. 

The  question  involved  was  the  validity  of  a  by-law  of 
the  town  of  Peterborough,  fixing  the  fees  to  be  paid^for 
licenses  to  sell  intoxicating  liquors  in  that  town,  the  by- 
law being  attacked  on  the  ground  that  it  had  not  been 
submitted  to  those  electors  entitled  under  the  provisions 
of  section  42  of  the  Liquor  License  Act,  R.  S.  0.  ch.  194, 
to  vote  thereon.  When  the  by-law  was  submitted  the 
deputy  returning  officers  were  instructed  not  to  accept  the 
votes  of  any  leaseholders  whose  leases  did  not  extend  to 
at  least  the  period  within  which  the  first  license  fees  should 
be  paid,  and  the  votes  of  several  leaseholders  were  rejected. 
Rose,  J.,  held  that  the  electors  entitled  to  vote  were  those 
entitled  to  vote  at  elections  of  members  of  the  Legislative 
Assembly,  and  quashed  the  by-law,  because  admittedly  it 
had  not  been  submitted  to  these  electors. 

The  corporation  appealed  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.J. 0.,  Burton,  Osler, 
and  Maclennan,  JJ.  A.)  on  the  21st  and  22nd  of  Novem- 
ber, 1889. 

Robinson,  Q.  C,  and  E.  B.  Edwards,  for  the  appellants. 
Poussette,  Q.  C,  and  Aylesworth,  for  the  respondent. 

January  14th,  1890.    Hagarty,  C.  J.  O.  :— 

We  think  it  impossible  to  support  this  by-law.  The 
returning  officers  were  directed  only  to  receive  the  votes  of 
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Judgment,  leaseholders  whose  leases  extended  to  a  period  of  at  least 
Hagarty    a  year  from  the  time  of  voting. 

C.J.O.  rpj^-g  apparently  done  in  supposed  compliance  with 
the  spirit,  if  not  the  letter,  of  the  Municipal  Act,  R.  S.  O. 
ch.  184,  sec.  309. 

It  is  clear,  I  think,  that  the  clauses  as  to  confining  the 
franchise  to  freeholders  and  leaseholders  whose  term 
extended  "for  the  period  of  time  within  which  the  debt  to 
be  contracted,  or  the  money  to  be  raised  by  the  by-law,  is 
made  payable,"  could  not,  by  any  reasonable  construction, 
be  applied  to  a  by-law  like  that  before  us,  which  neither 
creates  a  debt  nor  provides  any  time  for  its  repayment. 

The  design  of  that  clause  was  for  the  protection  of  the 
property  owners  who,  by  the  effect  of  such  a  by-law  as  is- 
there  spoken  of,  were,  in  substance,  mortgaging  their  estates 
to  the  debenture  holders.  The  form  of  oath  required  from 
a  leaseholder  could  not  possibly  be  taken  by  such  lease- 
holders as  this  by-law  allows — that  the  lease  extends  for 
the  period  of  time  within  which  the  debt  to  be  contracted 
or  the  money  to  be  raised  by  the  by-law  now  submitted 
is  made  payable. 

I  am  satisfied  that  this  franchise  restriction  can  only 
apply  to  by-laws  creating  debts  payable  at  future  dates. 

In  the  Liquor  License  Act,  R  S.  0.  ch.  194,  section  42 
reads  as  follows :  "  The  council  of  any  municipalitj^  may 
by  by-law  to  be  passed  before  the  first  day  of  March  in 
any  year,  require  a  larger  duty  to  be  paid  for  tavern  or 
shop  licenses  therein,  but  hot  in  excess  of  $200  in  the  whole, 
unless  the  by-law  has  been  approved  by  the  electors  in  the 
manner  provided  by  the  Municipal  Act,  with  respect  to- 
by-laws  which  before  their  final  passing  require  the  assent 
of  the  electors  of  the  municipality." 

I  think  we  are  to  read  this  as  referring  to  the  "  manner 
provided  by  the  Municipal  Act  "  for  submitting  a  by-law 
to  the  assent  of  the  electors,  which  is  elaborately  provided 
for  in  a  great  number  of  sections  in  the  Act,  and  not  to  the- 
restricted  franchise  provided  for  in  the  cases  of  by-laws 
creating  debts.    It  ma}^  be  that  when  this  restriction  was 
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first  imposed,  the  only  by-laws  required  to  be  submitted  Judgment, 
to  the  electors  were  by-laws  creating  debts.  Hagarty 

1  think  it  first  appears  in  the  Act  of  186f),  29  &  30 
Vic.  ch.  51.  Section  196  declares  that  in  case  the  by-law 
requires  the  assent  of  the  electors,  certain  proceedings  are 
to  be  taken. 

Sub- section  7:  "The  ratepayers  entitled  to  vote  on  any 
by-law  for  incurring  a  debt,  or  raising  money  which  shall 
not  be  payable  within  the  then  current  year "  must  be 
rated  for  an  estate  of  freehold,  &c.,  or  of  a  leasehold,  the 
duration  of  which  shall  not  be  less  than  the  period  of 
time,  &c.,  &c. 

There  the  restriction  is  expressly  confined  to  a  by-law 
for  creating  debts,  &c. 

But  in  1873,  86  Vic.  ch.  48,  sec.  233,  uses  the  general 
words :  "  Any  person  shall  be  entitled  to  vote  on  a  by-law 
requiring  assent,  &c.,  who  is  a  freeholder,  &c.,  or  lease- 
holder, fcc,"  as  at  present. 

K  S.  0.  (1877),  ch.  174,  is  in  same  form.  So  in  the  Act 
of  1883,  46  Vic.  ch.  18,  the  same  form  is  used,  and  also  in 
the  revision  of  1887.  The  difference  is  just  this  :  in  the 
early  Acts  the  restriction  clause  begins  by  making  it  apply 
to  the  case  of  by-laws  creating  debts  ;  the  latter  phraseology 
seems  to  apply  to  all  by-laws  requiring  assent. 

The  change  has  not  been  in  favour  of  perspicuity.  But 
I  am  strongly  of  opinion  that  we  must  not  construe  the 
existing  law  so  as  to  support  the  appellants'  contention, 
which  would  involve  a  most  unjust,  and  as  I  think,  un- 
warranted construction, excluding  a  large  number  of  electors 
whom  the  Legislature  never  could  have  intended  to  dis- 
franchise, except  in  the  case  of  a  vote  for  creating  a  direct 
burden  on  property  holders. 

The  appellants  did  not  attempt  to  apply  the  municipal 
provision  in  its  integrity.  But,  as  I  suppose,  struck  by 
the  inapplicability  of  the  restriction,  compromised  by  limit- 
ing the  right  to  vote  to  leaseholders  up  to  a  year. 

Our  opinion  is,  T  presume,  desired  as  to  the  class  of 
electors  who  should  have  been  allowed  to  vote. 
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Judgment.  brother  Rose  says :  "  Upon  looking  at  the  various 

Hagarty    sections  of  chapter  194, 1  observe  that  section  11,  sub-section 
O  T  O 

•  '  •  .14,  provides  that  '  No  license  shall  be  granted  to  any  appli- 
cant for  premises  not  then  under  license,  or  shall  be  trans- 
ferred to  such  premises,  if  a  majority  of  the  persons  duly 
qualified  to  vote  as  electors  in  the  sub-division  at  an 
election  for  a  member  to  the  Legislative  Assembly  petition 
against  it.'  I  think  that  I  must  read  '  electors  '  in  that  sub- 
section and  in  section  42  as  referring  to  the  same  class, 
and  full  effect  can  be  given  to  the  language  of  section  42  by 
confining  the  application  of  the  clauses  of  the  Municipal 
Act  to  *  the  manner  '  of  holding  the  election.  And  I  come 
to  this  conclusion  the  more  readily  as  the  subject  legislated 
upon  by  the  Liquor  License  Act  is  rather  one  of  morals 
and  police  regulation  than  of  finance,  and  so  all  residents 
in  the  municipality  have  an  interest  in  the  question, 
whether  the}^  be  property  owners  or  not." 

I  find  a  difficulty  in  accepting  this  view.  In  the  inter- 
pretation clause  it  is  declared  that  "  polling  sub-divisions  " 
shall  mean  the  polling  sub-divisions  for  the  last  general 
election  for  the  Legislative  Assembly. 

Sub-section  7  of  section  11  declares  it  shall  be  the  right 
and  privilege  of  any  ten  or  more  electors  of  any  polling  sub- 
division to  object  by  petition  to  the  granting  of  any  license 
and  sub-section  14  is  as  quoted  above  by  Rose,  J. 

Sub-section  10  allows  the  council  to  authorize  any  person 
to  appear  on  behalf  of  the  ratepayers  of  the  city  or  town 
&c.,  as  to  the  granting  of  a  license. 

I  do  not  think  we  should  confine  the  right  to  vote  on  a 
by-law  like  this  to  the  parliamentary  electors  unless  the 
statute  requires  this  either  expressly  or  by  necessary  im- 
plication. I  cannot  understand  why  the  sub-section  cited  in 
the  judgment  below  did  expressly  so  enact  as  to  petition- 
incr  asfainst  a  license. 

The  section  42  of  chapter  194  already  cited  says  "to  be 
approved  of  by  the  electors  in  the  manner  prescribed  by 
the  Municipal  Act,"  and  sub-section  3  of  this  section 
declares :  "  Any  by-law  so  approved  shall  not  be  varied  or 
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reyjealed  unless  the  varying  or  repealing  by-law  has  been  -Twlgment, 
in  like  manner  submitted  to  and  approved  of  by  the  electors  Hagarty 
of  the  municipality."  C.J.O. 

The  first  clause  of  K  S.  0.  ch.  184,  sec.  293,  as  to  voting 
on  by-laws,  says,  "  In  case  a  by-law  requires  the  assent  of 
the  electors  of  a  municipality,  the  following  proceedings 
should  be  taken." 

In  the  interpretation  clause  of  the  Municipal  Act  it  is 
declared  :  Electors  shall  mean  the  persons  entitled  for 
the  time  being  to  vote  at  any  municipal  election  or  in 
respect  of  any  by-law  in  the  municipality,  ward,  &c.,  as 
the  case  may  be." 

I  come  to  the  conclusion,  first,  that  the  restricting  clause 
as  to  leaseholders  can  only  be  applied  in  the  case  of  by- 
laws creating  debts.  Second,  that  the  persons  who  should 
have  been  allowed  to  vote  on  this  by-law  were  the  electors 
entitled  to  vote  at  any  municipal  election. 


EURTON,  J.  A.  : — 

If  we  were  dealing  with  this  as  an  original  statute,  and 
called  upon  to  place  a  construction  upon  section  42, 1  should 
have  come  to  the  same  conclusion  as  the  learned  Judge 
below,  that  the  electors  referred  to  in  that  section  were 
parliamentary  and  not  municipal  electors;  they  are  the  par- 
ties intended  under  sub-sections  7  and  14  of  section  11,  and 
it  would  be  at  least  reasonable  to  presume  that  the  same 
meaning  was  intended  for  the  same  expression  in  every 
part  of  the  Act.  But  the  Act  to  be  found  in  the  Revised 
Statutes  is  not  an  original  enactment  but  is  a  consolidation 
of  various  Acts,  and  there  can  be  no  question  that  at  the 
time  of  the  passing  of  the  original  section,  to  be  found  in  the 
R.  S.  0.  (1877,)  ch.  181,  the  electors  named  were  the  munici- 
pal electors,  and  that  the  amendments  made  from  time  to  time, 
and  now  to  be  found  in  chapter  194  of  the  revision  of  1887, 
have  not  in  any  way  interfered  with  or  varied  that  section. 

It  may  be  that  the  law  as  it  now  stands  is,  as  it  was 
Jiot  very  inaptly  described  by  counsel,  a  legislative  muddle ; 
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J«agment.   but  much  of  the  difficulty  disappears  if  we  interpret  the 
BuRTox     word  "  electors,"  as  here  used,  in  the  widest  sense,  viz., 
J.  A.       persons  entitled,  for  the  time  being,  to  vote  at  any  muni- 
cipal election.    The  statute  does  not  say  electors  entitled 
to  vote  in  respect  of  any  by-law,  but  electors  generally. 

The  class  of  electors,  therefore,  is  defined,  and  the  refer- 
ence to  the  machinery  provided  by  the  Municipal  Act,  i& 
required  only  for  the  purpose  of  ascertaining  their  approval. 

That  machinery  is  to  be  found  in  clauses  from  293  ta 
306,  inclusive.  Clauses  from  308  to  312,  become  inapplic- 
able, inasmuch  as  the  description  of  persons  entitled  to 
vote  has  been  already  defined. 

I  expressed  an  opinion  in  Canada  Atlantic  R.  W.  Go.  v. 
Cambridge,  14  A.  R.  299,  and  in  another  case,  that  certain 
provisions  of  the  Municipal  Actwere  inapplicable  to  by-laws 
relating  to  bonuses  to  railways,  and  must  be  regarded  as 
passed  for  a  different  object;  but  my  view  was  not  sustained 
by  the  other  members  of  the  Court.  I  may  say,  without  dis- 
respect, that  I  still  retain  that  opinion,  and  in  the  present 
case  I  think  we  have  a  right  to  reject  the  clauses  I  have 
referred  to,  as  inapplicable,  inasmuch  as  they  are  manifestly 
inconsistent,  if  my  view  of  the  meaning  of  the  word 
"  electors  "  is  correct,  although  the  law  may  require  to  be 
amended  for  the  purpose  of  preventing  personation  and 
other  frauds  at  the  poll. 

This  is,  as  I  understand  the  decision,  in  accordance  with 
the  view  taken  by  the  Court  in  Canada  Atlantic  B.  W.  Co. 
V.  Cambridge^  where  it  was  held  that  a  provision,  though 
found  in  a  group  of  sections  prescribing  the  proceedings  to 
be  taken,  was  inapplicable  to  the  case  then  under  consider- 
ation and  should  therefore  be  rejected. 

But  the  conclusion  we  must  arrive  at  is  the  same  as  that 
of  the  learned  Judge  below,  though  for  different  reasons. 
The  by-law  was  not  submitted  to  the  electors  who  were 
entitled  to  vote  upon  it,  and  is  therefore  void. 

OsLER,  and  Maclennan,  JJ.A.,  concurred. 


Appeal  dismissed  with  costs. 
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Magee  v.  Gilmour. 

Landlord  and  Tenant — Expiration  of  term — Notice  to  quit — Sub-lease — 
Overholdlng  Tenant. 

This  was  an  appeal  by  the  defendants  from  the  judo^ment  statement, 
of  the  Queen's  Bench  Division,  reported  17  0.  R:  620,  and 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  J  J.  A.)  on  the  26th  and 
27th  of  November,  1889. 

McCarthy  Q.  C,  and  W.  H,  Barry,  for  the  appellants. 

H.  Macdonald,  Q.  C,  for  the  respondent. 

January  14th,  1890.  The  Court,  agreeing  with  the  judg-  Judgment, 
ment  below,  dismissed  the  appeal  with  costs,  holding  that 
the  tenancy,  though  by  oral  lease  void  under  the  Statute 
of  Frauds,  was  a  tenancy  for  a  term  certain  and  not  from 
year  to  year ;  that  the  sub-tenancy  came  to  an  end  with 
the  tenancy,  and  that  the  subsequent  proceedings  fully 
set  out  in  the  report  below,  did  not  operate  to  create  a  new 
term  as  between  the  sub-tenants  and  the  plaintiff. 
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Anderson  v.  Fish. 

Sale  q/  goods — Stoppage  in  transitu — Consignor  and  consignee — Bight  of 
carriers  to  prolong  period  of  transitus. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  16  0.  R.  476,  and 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  J  J.  A.)  on  the  14th  of 
November,  1889. 

G.  T.  BlackstocJc,  for  the  appellant. 

J.  B.  Clarke,  for  the  respondent. 

Judgment.  January  14th,  1890.  The  Court  dismissed  the  appeal 
with  costs,  agreeing  with  and  adopting  the  reasons  for 
judgment  of  the  majority  in  the  Court  below. 
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Ross  V.  Cross  &  Co. 

Negligence — Master  and  servant — Accident  caused  by  defect  in  hoist. 

The  defendants  were  the  owners  of  a  tannery  for  use  in  which  a  hoist 
had  been  built  for  them  by  a  contractor,  and  one  of  them  was,  with 
the  plaintiff,  one  of  the  defendants'  servants,  aiding  the  contractor  in 
putting  the  hoist  in  place  and  in  tes'.ing  it.  Owing  to  a  defect  in  the 
mechanism,  of  which  the  plaintiff  and  defendants  were  ignorant,  the 
hoist  fell  and  the  plaintiff  was  severely  injured.  Both  parties  were 
aware  that  no  safety  catches  had  been  put  in  the  hoist.  The  presence 
of  these  might  have  stopped  the  fall  but  their  absence  had  nothing 
to  do  with  the  occurrence  of  the  accident. 

Held,  that  the  defendants  were  not  liable. 

Judgment  of  the  Queen's  Bench  Division  directing  a  new  trial  set  aside, 
and  judgment  of  Falconbkidge,  J.,  at  the  trial  restored. 

This  was  an  appeal  by  the  defendants  from  the  judgment  Statement, 
of  the  Queen's  Bench  Division. 

The  defendants  owned  a  tannery  in  Barrie  in  which 
there  was  a  hoist  worked  by  hand  ;  they  purchased  a  new 
hoist  to  be  worked  by  the  steam  power  in  their  tannery^ 
and  employed  a  man  named  Phillips  by  the  day  to  put  up 
the  new  hoist,  and  put  it  in  working  order.  In  doing  this 
he  had  to  take  out  the  old  hoist,  remove  the  uprights,  and 
put  in  new  ones,  enlarge  the  hole,  put  the  hoist  (which 
came  in  sections)  togethei-,  and  put  up  a  counter  shaft  to 
communicate  the  power  which  came  from  the  line  shaft- 
The  defendants  employed  one  Campbell  to  splice  the  rope 
required  to  be  used,  and  Campbell,  by  the  direction  of 
Phillips,  fastened  the  rope  (which  was  an  inch  and  a  half 
rope)  to  the  cage  by  passing  one  end  of  it  through  a  two 
inch  hole  in  the  top  of  the  cage,  and  then  putting  a  knot 
on  the  rope  to  prevent  its  being  drawn  through  the  hole. 
The  plaintiff  had  been  in  the  employment  of  the  defen- 
dants for  some  years,  looking  after  the  boiler  and  engine^ 
and  acting  as  overseer  of  the  tan  yard,  and  when  Phillips 
came  to  put  up  the  new  hoist  the  defendants  ordered  the 
plaintiff  to  assist  Phillips  whenever  he  could  spare  time. 
On  the  day  of  the  accident,  about  5  p.m.,  the  defendant 
Wm.  H.  Cross  went  to  the  engine  room  where  the  plaintifi 
was,  told  him  that  the  hoist  w^as  ready  to  go  up,  and  that 
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he  would  like  to  see  it  go  up  that  night,  and  asked  the 
plaintifF  if  the  bolts  were  read}^  The  plaintiff  said  they 
were  not,  but  that  after  he  had  measured  some  bark  he 
would  go  in  and  assist  him.  Cross  then  went  into  the 
cellar  where  Phillips  was,  and  after  the  plaintiff  had 
measured  the  bark  he  joined  them  and  got  the  bolts  ready 
and  put  on  the  pulleys,  Cross  assisting  him,  and  then 
everything  was  pronounced  ready  for  a  start.  The  plain- 
tiff and  Cross  then  commenced  to  run  the  hoist  up  and 
down  until  they  got  the  rope  to  work  properly  on  the 
spool  ;  then  Cross  and  the  plaintiff  got  in  the  hoist  and 
went  up  part  of  the  w^ay  and  came  down  again,  and  then 
went  up  again  as  far  as  the  first  floor.  Then  the  book- 
keeper of  the  defendants  and  a  young  son  of  Cross  got  in 
with  the  plaintiff  and  Cross,  but  the  bolts  not  being  suffi- 
ciently tight  to  carry  them,  the  plaintiff  got  off,  and  the 
others  went  up  and  came  down  again  to  the  first  floor  and 
got  off.  Phillips  then  said  to  the  plaintiff  "  I  have  not 
been  on  yet  ;  w^e  will  go  up  and  put  the  clip  on  the  end  of 
the  rope."  The  plaintiff  and  Phillips  accordingly  went  up, 
and  Phillips  allowed  the  cage  to  press  against  a  beam  at 
the  top  of  the  hoist,  and  the  plaintiff  stepped  forward  and 
caught  the  end  of  the  rope  and  reversed  and  brought  the 
cage  down  some  three  or  four  feet.  The  plaintiff  then  said 
to  Phillips  that  they  might  as  well  put  on  the  clip  there, 
and  Phillips  reversed  again  to  go  back  to  where  they 
wanted  to  put  on  the  clip.  The  cage  did  not  stop,  how- 
ever, till  it  pressed  against  the  beam  again,  and  the  knot 
on  the  end  of  the  rope  was  drawn  through  the  hole  at  the 
top  of  the  cage,  so  that  the  cage  fell  to  the  cellar  and  the 
plaintiff  was  injured. 

There  were  no  safety  catches  on  the  hoist,  nor  did  the 
defendants  intend  to  put  any  on. 

The  action  was  tried  at  the  Barrie  Assizes  in  the  Spring 
of  1888,  before  Falconbridge,  J.,  and  a  jury. 

The  following  were  the  questions  submitted  to  the  jury, 
and  their  answers  thereto  : 

1st.  Was  the  accident  to  the  plaintiff  caused  by  any 
defect  or  defects  in  the  construction  of  the  elevator?  Yes. 
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2nd.  If  so,  what  was  or  were  the  defect  or  defects  ?  The  ^ 
rope  not  being  properly  secured  through  the  CMge  and 
want  of  safety  catches. 

3rd.  Did  the  defendants  know  of  said  defect  or  defects 
before  the  accident  happened  ?  Did  not  know  of  first 
•defect,  but  did  of  second. 

4th.  Did  the  plaintiff  know  of  such  defect  or  defects 
before  the  accident  happened  ?  No. 

5th.  What  would  be  a  fair  sum  to  be  paid  by  defendants 
to  plaintiff  if  they  are  liable  to  pay  anything  ?  Seven 
hundred  and  seventy-five  dollars. 

Upon  the  answers  to  the  questions  and  upon  the  undis- 
puted facts,  the  learned  Judge  directed  judgment  to  be 
entered  for  the  defendants  with  full  costs  of  suit. 

Subsequently,  on  motion  of  the  plaintiff,  a  new  trial  was 
ordered  on  the  ground  that  the  jury  had  not  found  whether 
the  defendants  were  guilty  of  negligence,  and  whether  the 
injury  to  the  plaintiff  resulted  from  such  negligence,  and 
whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence. 

From  this  judgment  the  defendants  appealed,  and  the 
appeal  came  on  to  be  heard  before  this  Court  (Hagarty, 

C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A.,)  on  the 
27th  of  November,  1889. 

McCarthy,  Q.  C,  and  Pepler,  for  the  appellants.  A  new 
trial  should  not  have  been  directed  as  there  were  no  further 
facts  to  be  found.  The  jury  found  that  the  defendants 
were  ignorant  of  the  defect  causing  the  accident,  and 
therefore  there  Is  no  common  law^  liability  :  Griffiths  v. 
The  London  and  St.  Katharine  Docks  Company,  12  Q.  B. 

D.  493  ;  13  Q.  B.  D.  259.  Nor  is  there  any  liability  utider 
the  Factory  Act,  as  that  applies  only  to  machinery  in 
actual  use,  and  not  to  a  case  like  this  where  the  machiner}^ 
was  merely  being  tested  preparatory^  to  its  being  used. 
No  claim  is  made  under  the  Employers'  Liability  Act,  and 
there  is  no  ground  at  all  upon  which  the  claim  can  be 
supported. 
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Argument.  Lount,  Q.  C,  for  the  respondent.  There  being  no  safety 
catches  on  the  hoist,  it  was  a  dangerous  machine  to  the 
knowledge  of  the  defendants,  and  having  ordered  the 
plaintiff  to  assist  in  the  working  of  that  dangerous 
machine,  they  must  make  compensation  to  him  for  the 
injuries  sustained  by  him :  Rudd  v.  Bell,  13  0.  R.  47  ; 
Clarke  v.  Holmes,  7  H.  &  N.  937. 
Pepler,  in  reply. 

January  14th,  1890.  The  judgment  of  the  Court  was 
delivered  by 

Hagarty,  C.  J.  0. : — 

On  the  best  consideration  I  can  give  to  the  evidence  in 
this  case  J  am  unable  to  see  either  that  any  actionable  wrong 
has  been  proved  to  have  been  committed  by  the  defendants, 
or  how  the^plaintiff  has  supported  the  allegations  in  the 
statement  of  claim. 

[The  learned  Chief  Justice  stated  the  facts  as  above  set 
out,  and  continued]  : 

The  Queen's  Bench  Division,  however,  considered  that 
the  jury  had  not  been  asked  to  find,  nor  had  they  found, 
whether  there  was  negligence  on  the  defendants'  part  or 
contributory  negligence  on  that  of  the  plaintiff* ;  and  that 
there  must  be  a  new  trial,  and  the  plaintiff"  was  allowed  to 
amend  his  claim  as  to  the  want  of  clips.  The  defendants 
appeal. 

The  accident,  undoubtedly,  was  directly  caused  by  the 
rope  being  drawn  through  the  hole,  not  being  secured 
against  any  sudden  shock. 

The  jury  acquit  the  defendants  of  any  knowledge  of  a 
defect  in  securing  the  rope,  and  all  that  is  found  against 
the  defendants  is,  that  they  were  aware  there  were  not  any 
safety  catches  on  the  hoist. 

I  cannot  understand  how  on  this  state  of  facts  any  infer- 
ence of  actionable  negligence  can  be  properly  drawn  ;  or,  in 
other  words,  how  we  can  hold  that  there  was  any  evidence 
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thereof.    When  the  jury  find  as  a  fact  that  the  defendants  Judgment, 
did  not  know  of  any  thing  being  wrong  in  the  fastening  of  Hagarty 
the  rope  — the  forcing  of  which  through  the  hole,  was  the     C.  J.O. 
proximate  cause  of  the  accident — it  may  be  asked  wha^ 
remains  ?    Merely  that  they  were  aware  there  were  no 
safety  catches. 

To  make  them  liable,  we  must  hold  them  responsible  for 
anything  and  everything  which  might  be  found  to  be 
faulty  in  Phillips'  work. 

There  could  be  no  reasonable  ground  for  finding  fault 
with  the  conduct  of  the  defendants  in  helping  Phillips  to 
put  up  the  hoist  and  set  it  in  motion.  If  defects  were  found 
in  its  working,  and  the  defendants  with  full  knowledge  of 
their  existence  continued  the  use  of  it,  and  their  workmen 
in  the  performance  of  their  duty  were  consequently  injured^ 
we  can  understand  the  possible  liability  of  the  master. 

This  was  a  country  tannery,  the  hoist  was  for  lifting 
the  goods  from  one  floor  to  another,  and  not  what  is  called 
a  passenger  hoist. 

No  evidence  was  offered  on  the  question  whether  it  is  so 
generally  necessary  and  proper  to  have  these  safety  clips 
on  such  a  machine,  and  for  such  purposes,  as  to  raise  a 
possible  presumption  of  negligence  against  any  man  who 
would  allow  such  a  defective  machine  to  be  put  into  his 
tannery. 

I  see  nothing  here  except  an  ordinary  setting  up  of  a 
new  hoist,  and  getting  it  into  working  order. 

I  think  to  hold  the  defendants  liable  on  this  evidence 
would  be  an  extension  of  responsibility  in  the  law  of 
employer  and  employed  beyond  all  precedent. 

At  the  trial  the  learned  Judge  explained  the  case  very 
fully  to  the  jury,  and  the  law  of  negligence  bearing  on  the 
case  was  discussed.  I  cannot  find  that  he  was  asked  to 
leave  any  question  of  negligence  specially  to  the  jury 
beyond  Mr.  McCarthy's  suggestion  that  he  should  leave  it 
to  them  "  as  to  whether  the  accident  had  not  been  caused 
by  the  negligence  of  Phillips."  No  complaint  is  made  of 
any  misdirection. 
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Judgment.      The  late  case  of  Galer  v.  Rawson,  6  Times  L.  K  17,  is 
Hagarty    very  clear  as  to  holding  parties  to  the  course  taken  by 
them  at  the  trial. 

Appeal  allowed  with  costs. 


Mandia  v.  McMahon. 

Damages — Measure  of— Contract  for  supply  of  labourers. 

The  defendant,  who  was  a  contractor  for  certain  work  in  this  Province, 
entered  into  an  agreement  with  the  plaintififs  that  if  they  would  go  to 
New  York,  at  their  own  expense,  and  procure  about  200  labourers,  he 
would  give  them  work  at  $1.25  a  day. 

The  plaintiffs  brought  the  labourers  but  the  defendant  refused  to  employ 
them. 

The  plaintiffs  were  allowed  as  damages  for  the  breach  of  the  agreement, 
$25  their  expenses  in  going  to  and  returning  from  New  York,  and  $700 
the  amount  of  advances  made  by  them  in  paying  the  fares  of  certain 
of  the  labourers  from  New  York.  They  were  not  allowed  commission 
that  would  have  been  received  by  them^from  the  men  if  employment 
had  been  furnished. 

Judgment  of  the  Queen's  Bench  Division  aflfirmed. 

Statement.  This  was  an  appeal  by  the  defendant  and  a  cross- 
appeal  by  the  plaintiffs  from  the  judgment  of  the  Queen's 
Bench  Division. 

The  plaintiffs  were  Italian  foremen,  residing  at  Niagara 
Falls,  and  the  defendant  was  a  contractor  for  certain  worlv 
on  the  Grand  Trunk  Railway,  having  his  chief  place  of 
business  at  Lancaster.  In  May,  1888,  the  plaintiffs,  having 
under  their  control  a  large  number  of  Italian  labourers, 
entered  into  a  contract  with  the  defendant  to  supply  him 
with  about  two  hundred  men,  he  agreeing,  as  they  alleged, 
to  furnish  work  for  these  men  at  $1.25  a  day.  The  plain- 
tiffs then  went  to  New  York  and  brought  to  Lancaster  one 
hundred  and  sixty-five  men,  the  agreement  with  the  men 
being  that  each  man  was  to  pay  to  the  plaintiff's  $1.00 
commission,  and  to  repay  any  money  advances  made  by 
the  plaintiffs  for  the  purpose  of  bringing  him  to  the 
place  where  work  was  to  be  had  out  of  the  wages  received 


XVII.] 


MANDIA  V.  M'MAHON. 


35 


on  the  first  pay  day.  The  plaintiffs  advanced  to  certain  of  Statement, 
the  men  in  part  payment  of  their  railway  fares  and 
expenses  from  New  York  to  Lancaster,  $700,  and  they  paid 
for  their  own  expenses  in  going  to  New  York  and  return- 
ing therefrom  $25.00.  The  defendant  refused  to  furnish 
work  for  the  men  when  they  arrived  at  Lancaster,  and  the 
plaintiffs  thereupon  brought  this  action  to  recover  damages. 

The  action  was  tried  at  the  Cornwall  Autumn  Assizes  of 
1888,  before  Rose,  J.,  and  a  jury.  The  jury  found  the 
facts  to  be  as  alleged  by  the  plaintiffs,  and  judgment  was 
given  in  their  favour  for  $206.25,  the  amount  of  one  day's 
pay  of  the  men  supplied. 

The  plaintiffs  moved  by  way  of  appeal  from  this  judg- 
ment, asking  that  instead  of  being  allow^ed  one  day's  pay, 
they  should  be  allowed  the  amount  of  their  expenses  and 
advances,  and  $165  for  commission.  A  cross-motion  was 
made  by  the  defendant  to  enter  judgment  for  him  on  the 
ground  that  no  agreement  to  furnish  work  was  in  fact 
ever  made,  or  for  a  new  trial  on  the  ground  that  the  dam- 
ages were  excessive.  The  defendant's  motion  was  dismis- 
sed with  costs,  and  the  plaintiffs'  motion  was  in  part 
granted,  the  damages  being  increased  to  $725,  the  amount 
of  expenses  and  advances. 

An  appeal  by  the  defendant  and  a  cross-appeal  by  the 
plaintiffs  from  this  judgment  came  on  to  be  heard  before 
this  Court (Hagarty,  C.J.O.,  Burton,  OsLER,and  Maclen- 
NAN,  JJ.  A.)  on  the  28th  of  November,  1889. 

McCarthy,  Q.  C,  and  Aylesworth,  for  the  defendant. 
The  plaintiffs  are  not  entitled  to  any  damages.  There  was 
no  reason  why  they  should  have  paid  the  expenses  of  the 
men,  and  there  is  nothing  to  show  that  the  defendant  had 
si^ny  knowledge  or  could  reasonably  have  expected  that 
such  payments  would  be  made.  This  was  simply  a  private 
matter  between  the  plaintiffs  and  their  own  labourers,  these 
advances  being  really  loans  by  the  plaintiffs  to  the  men  to 
whom  they  were  made.  Then  clearly  the  defendant  is  not 
liable  to  pay  the  commission.  That,  if  recoverable  at  all, 
must  be  recoverable  from  the  men  themselves. 
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Argument.  Ji  Symons,  for  the  plaintiffs.  The  defendant  is  liable 
for  all  the  damages  that  might  reasonably  be  expected  to 
flow  from  the  breach  of  the  contract.  He  must  have 
known  that  these  expenses  and  outlays  would  be  incurred, 
and  he  made  it  impossible  for  the  plaintiffs  to  collect  the 
amount  from  the  men,  and  he  is  now  liable  to  make  good 
the  loss.  The  damages  should  be  increased  so  as  to  allow 
the  plaintiffs  the  commission  of  $1.00  per  man  that  they 
would  have  received  if  employment  had  been  furnished  : 
Addison  on  Contracts,  8th  ed.,  pp.  457,  1033 ;  Randall 
V.  Raper,  E.  B.  &  E.  84 ;  McMahon  v.  Field,  7  Q.  B.  D.  591 ; 
Smiih  V  Green,  1  C.  P.  D.  92. 
McCarthy,  Q.  0.,  in  reply. 

January  14th,  1890.    HAGARTy,  C.  J,  O.  :— 

I  agree  with  the  judgment  delivered  in  the  Queen's  Bench 
Division. 

I  think  it  a  case  in  which,  whatever  opinion  we  may  be 
asked  to  hold  as  to  the  correctness  of  the  verdict  on  the 
question  of  fact,  we  cannot  properly  interfere.  There  wa» 
certainly  evidence,  if  believed,  to  warrant  the  finding. 
There  are  diflSculties  in  adopting  either  the  view  of  the 
plaintiffs  o/of  the  defendant.  It  was  wholly  a  disputed 
question  of  fact,  and  clearly  within  the  proper  province  of 
the  jury  to  decide. 

I  think  the  Queen's  Bench  took  the  right  view  as  to  the 
damages.  They  have  allowed  to  the  plaintiffs  damages  for 
the  loss  directly  and  proximately  incurred  by  them  on 
the  defendant's  breach  of  contract. 

I  do  not  think  the  case  should  be  embarrassed  by  the 
suggestions  that  possibly  each  of  the  labourers  supplied 
would  have  a  se[»arate  action  against  the  defendant,  or 
against  the  plaintiffs  for  inducing  them  to  spend  their  time 
on  a  useless  errand. 

Assuming  the  contract  to  have  been  duly  made,  the 
plaintiffs  incur  the  expense  of  going  to  and  returning  from 
New  York,  and  they  pay  the  passage  money  of  such  of  tha 
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labourers  as  could  not  pay  their  own  fare.  Tha  refusal  of  'Ju'lgment. 
the  defendant  to  employ  as  agreed  causes  this  direct  Ha(;arty 
damage  to  the  plaintiffs.  C.J.O. 

Nor  do  I  think  it  pertinent  to  the  question  to  urge  that 
an  employment  for  one  day  would  satisfy  the  defendant's 
contract.  We  all  know  that  in  these  days  of  large  under- 
takings the  business  of  supplying  labourers  to  contractors 
is  very  common.  It  never  could  be  understood  or  imagined 
that  contractors  who  agreed  to  find  work  for  men  to  be 
brought  500  miles  to  them  could  ever  contemplate  a  merely 
nominal  employment  for  a  day.  It  is  not  necessary  to  dis- 
cuss any  such  case  until  the  unlikely  event  of  its  arising. 

I  see  no  objection  to  the  plaintiffs  recovering  the  natural 
damage  arising  on  the  breach  of  such  a  contract.  We  may 
suggest  a  case.  A  man  in  Toronto  wants  a  servant  or  a 
mechanic  specially  adapted  to  particular  work,  a  friend 
here  suggests  that  he  knows  of  a  suitable  person  in  New 
York,  and  undertakes  to  bring  him  up,  and  the  other  agrees 
to  employ  him.  The  friend  does  bring  him  up,  paying  his 
expenses,  which  the  other  agrees  to  repay  him  out  of  his 
earnings.  On  bringing  him  to  Toronto  there  is  a  refusal 
to  employ.  I  think  the  person  bringing  him  up  can 
properly  recover  his  own  expenses,  loss  of  time,  and  what- 
ever he  had  to  pay  for  the  servant.  It  would  be  no 
.answer  to  say  that  he  perhaps  could  recover  the  amount 
from  the  servant,  or  that  the  latter  could  also  sue  for  not 
being  employed  as  agreed. 

I  think  that  the  appeal  must  be  dismissed. 

OSLER,  J.  A. : — 

[The  learned  Judge  stated  the  facts,  and  continued  :] 
It  is  impossible  to  say  that  there  was  not  evidence  on 

which  the  jury  might  not  reasonably  (if  they  believed  it) 
V     find,  as  they  have  found,  for  the  plaintiff's,  and  therefore, 

the  motion  as  regards  a  new  trial,  was  rightly  denied  by  the 

Court  below. 

The  only  other  question  is  as  to  the  measure  of  damages. 
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Judgment,  and  on  this  too,  I  think  the  Court  appealed  from  has  come 
OsLER     to  the  right  conclusion. 

The  contract  was  a  very  peculiar  one.  The  plaintiffs 
agreed  to  go  to  New  York  and  to  bring  up  at  their  own 
expense  a  number  of  labourers,  the  defendant  on  his 
part  agreeing  to  furnish  them  with  work  at  Si. 25  per  day. 
Now  the  direct  profit  to  the  plaintiffs  from  a  transaction 
of  this  kind  is  not  apparent,  and  their  claim  for  the  com- 
mission they  would  have  received  from  the  men  cannot 
be  entertained,  because  it  necessarily  depended  upon  the 
agreement  to  be  made  with  the  men,  of  which  the  defen- 
dant knew  nothing,  and  could  have  known  nothing  when 
he  made  the  agreement.  It  was  not  a  damage  or  loss 
within  the  contemplation  of  the  parties  flowing  out  of 
the  breach  of  contract.  The  same  as  to  any  other  claim 
for  loss  of  profit.  I  can  see  none  which  can  be  said  to  be 
legitimately  connected  with  the  breach.  But  whatever 
may  have  been  the  motives  of  the  plaintiffs  in  making 
such  a  contract,  whether  charitable  or  speculative,  their 
expenses  in  carrying  it  out  were  lost  and  thrown  away 
when  the  defendant  refused  to  perform  it,  and  these  ex- 
penses they  must  be  entitled  to  recover. 

The  defendant  says  that  it  was  not  within  his  contem- 
plation that  the  plaintiffs  should  pay  the  labourers'  fares 
from  New  York  to  Lancaster ;  that  they  were  not  bound 
to  do  so.  This  would  have  been  no  answer  if  the  case  had 
been  the  converse  of  the  present  one,  and  the  defendant 
had  been  suing  for  breach  of  the  plaintiffs'  contract  to 
supply  the  labourers.  If  necessary  in  order  to  bring  them 
to  Lancaster,  the  plaintiffs  would  have  had  to  pay  their 
vvay,  and  therefore  the  cost  of  doing  so,  is  a  proper  item 
of  damage  on  breach  of  the  contract  by  the  defendant.  I 
think  the  appeal  and  cross-appeal  should  be  dismissed, 
without  costs. 
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MaCLENNAN,  J.  A.  :—  Judgment. 

Maclennan 

T  agree  for  the  reasons  given  by  my  brother  Osier  that  ^' 
the  finding  of  the  jury  in  this  case  cannot  be  disturbed. 

T  also  agree  that  the  damages  allowed  to  the  plaintiffs  by 
the  learned  trial  Judge  ought  to  be  increased,  and  as  I 
think  the  increase  ought  to  be  to  the  sum  of  S890,  I  shall 
endeavour  to  express  briefly  the  grounds  of  my  judgment. 

The  agreement  found  by  the  jury  was  not  an  agreement 
between  the  labourers  and  the  defendant  made  by  the 
plaintiffs  as  the  agents  of  the  labourers,  and  on  their  behalf, 
and  therefore  the  labourers  would  have  had  no  action 
aofainst  the  defendant. 

The  agreement  was  between  the  defendant  and  the 
plain tifls,  and  having  been  broken  by  the  defendant  the 
plaintiffs  are  the  persons  aggrieved,  and  alone  have  a 
right  of  action,  just  as,  if  the  plaintiffs  had  broken  it,  they 
alone  could  have  been  sued  by  the  defendant.  What  the 
plaintiffs  were  to  do  was  to  go  to  New  York,  and  to 
procure  about  200  labourers  for  the  defendant,  and  the 
evidence  shews  that  what  was  meant  was  that  they  were 
to  be  brought  from  New  York  to  Lancaster  in  time  to 
begin  work  by  the  following  Monday. 

Now  I  think  it  must  have  been  obvious  to  the  defend- 
ant, as  a  railway  contractor,  that  it  would  be  a  matter  of 
most  serious  consequence  to  the  plaintiffs  if  after  they  had 
brought  this  large  number  of  men  forward  they  did  not 
obtain  the  promised  employment.  It  must  have  been 
plain  to  him,  as  it  would  be  to  every  person  of  any  experi- 
ence, that  in  such  an  event  the  plaintiffs  would  certainly 
not  only  lose  their  expenses,  but  might  be  exposed  to 
claims  for  damages  on  the  part  of  the  men.  The  plaintiffs 
might  or  might  not  be  able  to  get  the  men  to  come  forward 
at  their  own  charges,  but  whether  they  could  or  not  they 
had  to  bring  them  forward ;  and  I  think  it  was  so  certain, 
or  at  all  events  so  probable,  that  they  would  have  to  pay 
or  advance  the  expenses  of  transportation,  and  that  their 
expenses  would  be  lost  if  the  men  were  not  employed,  that 
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Judgment,  ^j^jg  j^gg  ought  to  be  allowed  as  damages  for  the  breach  of 

Maclennan  the  contract. 

^'  But  that  was  not  all,  the  plaintiffs'  business  was  the 
procuring  of  employment  for  their  countrymen,  and  the 
contract  they  made  with  the  defendant  was  a  business 
transaction.  The  defendant  could  have  had  no  reason  to 
suppose  that  the  plaintiffs  were  acting  from  merely  benevo- 
lent or  philanthropic  motives,  and  as  they  did  not  stipulate 
for  any  compensation  for  their  services  it  must  have 
been  clear  to  him  that  they  were  to  receive  their 
reward  from  the  labourers.  He  must  have  known  that  the 
loss  of  this  reward,  whatever  it  might  be,  would  be  an  inevi- 
table consequence  of  the  breach  of  the  agreement  on  his 
part,  and  I  think  it  was  the  direct  and  natural  result  of  it, 
and  must  be  held  to  have  been  in  the  contemplation  of  the 
parties. 

I  think,  therefore,  the  plaintiffs  are  entitled  to  recover 
the  three  items  of  their  claim  as  follows  : 

Expenses  to  New  York,  &c  $25  00 

Railway  fares  not  reimbursed  by  the  labourersTOO  00 
And  $1  per  head  commission   165  00 

$890  00 

And  therefore  that  the  defendant's  appeal  should  be  dis- 
missed with  costs,  and  the  plaintiffs'  cross-appeal  allowed 
with  costs. 

Burton,  J.  A.,  concurred  with  Hagarty,  C.  J.  O.,  and 

OSLER,  J.  A. 

Appeal  dismissed  with  costs,  and,  Maclennan,  J.  A., 
dissenting,  cross-appeal  dismissed  with  costs. 
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Hands  v.  The  Law  Society  of  Upper  Canada. 

Barrister  and  Solicitor — Law  Society— R.  S.  O.  ch.  145,  ffecs.  36,  44 — 
Disciplinary  Jurisdiction — Evidence  not  under  oath — Discipline  com- 
mittee —Notice  of  meeting. 

By  sec.  44  of  R.  S.  O.  ch.  145,  "  An  Act  respecting  the  Law  Society  of 
Upper  Canada,"  whenever  a  barrister  or  solicitor  has  been  or  may  be 
found  guilty  of  professional  misconduct  by  the  Benchers,  "after  due 
enquiry  by  a  committee  of  their  number  or  otherwise,"  it  shall  be  law- 
ful for  the  Benchers  in  Convocation  to  disbar  any  such  barrister,  and, 
by  sec.  36  of  that  Act,  upon  any  enquiry  by  committee  the  Benchers 
or  committee  shall  have  power  to  examine  witnesses  under  oath. 

Upon  a  charge  of  professional  misconduct,  the  plaintiff  attended  before 
the  Discipline  Committee,  the  Standing  Committee  of  Convocation  to 
whom  all  charges  of  such  nature  are  referred,  and  without  objection 
allowed  witnesses  to  make  unsworn  statements,  and  cross-examined 
them  thereon,  he  also  making  an  unsworn  statement  himself. 

In  calling  the  committee  together,  no  notice  of  the  meeting  was  sent  to 
the  treasurer  of  the  Society,  an  ex  officio  member  thereof,  he  being  in 
Europe,  and  the  notice  to  the  other  members  did  not  state  the  purpose 
of  the  meeting.  Subsequently  the  committee  reported  to  Convocation 
that  the  complaint  had  been  fully  established,  and  recommended  that 
the  plaintiff  be  disbarred.  J  Upon  the  consideration  of  this  report  the 
evidence  was  read  before  Convocation,  and  the  plaintiff  appeared  with 
counsel  and  practically  admitted  the  charge  taking  no  objections  to 
the  proceedingsTlwhereupon  Convocation  adopted  the  report  and 
resolved  that  he  be  disbarred,  &c.  An  action  to  have  this  resolution 
declared  void,  and  to  restrain  further  proceedings,  was  dismissed  by 
Boyd,  C.  ,  (16  O.  R.  625.)  This  judgment  was  subsequently  reversed 
by  the  Queen's  Bench  Divisional  Court,  (17  0.  R.  300),  whereupon  the 
defendants  appealed  to  this  Court  :  — 

Held,  ^reversing  the  decision  of  the  Divisional  Court)  that  the  plaintiff 
having  appeared  before  Convocation  and  substantially  admitted  the 
charge,  and  the  propriety  of  the  report  of  the  committee,  could  not  be 
permitted  to  say  that  the  defendants  had  acted  without  "due  enquiry,^ 
or  to  set  up  any  irregularities  there  might  have  been  in  the  preliminary 
proceedings. 

Per  Hag  ARTY,  C.  J.  0.,  and  Osler,  J.  A.  The  power  to  take  evidence 
under  oath  was,  unless  waived,  imperative. 

Per  Hag  ARTY,  C.  J.  0.,  and  Osler,  J.  A.,  also  : — Notice  to  the  treas- 
urer was  unnecessary. 

Per  Burton,  J.  A. — The  power  to  take  evidence  under  oath  was  discre- 
tionary. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  statement. 
Bench  Division,  reported  17  O.  R.  300,  reversing  the  judg- 
ment of  Boyd,  C,  at  the  trial,  reported  16  0.  R.  625. 

The  facts  are  fully  set  out  in  the  report  of  the  case  in 
the  Court  below,  the  question  involved  being  the  validity 
of  the  proceedings  taken  before  the  Benchers  of  the  Law- 
Society  against  the  plaintiff,  who  was  by  resolution  of 
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Sfeatemenfc     Convocation  declared  unworthy  to  practise  as  a  solicitor 
and  disbarred. 

The  main  objections  to  the  validity  of  the  proceedings 
were  the  following  : — 

1.  That  the  complaint  was  referred  by  Convocation  to 
the  discipline  committee,  and  that  no  notices  of  the  meet- 
ings of  the  committee  were  sent  to  the  treasurer  of  the 
society,  who  is  ex  officio  a  member  of  that  committee,  the 
treasurer  being  at  the  time  in  Europe. 

2.  That  the  notices  of  the  meetings  did  not  contain  any 
statement  of  the  nature  of  the  business  that  was  to  be 
brought  before  the  committee. 

3.  That  the  complainant  and  her  witnesses  were  not 
sworn. 

The  action  was  tried  before  Boyd,  C,  at  Toronto,  on  the 
5th  of  November,  1888,  and  judgment  was  subsequently 
delivered  dismissing  the  action  with  costs,  but  the  majority 
in  the  Divisional  Court  reversed  this  judgment,  and  held 
that  the  proceedings  were  invalid. 

The  defendants  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  O.,  Burton,  and 
OsLER,  J  J.  A.,  and  Rose,  J.,)  on  the  19th  of  September,, 
1889. 

A.  H.  Marsh,  and  Walter  Read,  for  the  appellants. 
Notice  to  the  treasurer  would  have  been  merely  nugatory, 
as  he  was  not  in  Canada  and  could  not  possibly  have 
attended  the  meetings,  and  it  was  therefore  unnecessary  : 
Smyth  V.  Barley,  2  H.  L.  C.  at  p.  803  ;  Rex  v.  May,  5  Burr, 
at  p.  2682.  Rex  v.  Faversham,  8  T.  R.  352,  will  be  cited  on 
the  other  side,  but  the  dictum  in  that  case  was  obiter  ;  and 
in  Kynaston  v.  The  Mayor  of  Shrewsbury ,  2  Str.  1051,  which 
may  also  be  relied  on,  notice  was  not  given  because,  with- 
out enquiiy,  it  was  assumed  that  the  person  to  be  notified 
was  out  of  town,  which  was  not  the  fact.  Then  the  com- 
mittee had  no  judicial  function  to  perform,  but  were  merely 
acting  in  a  ministerial  capacity  tu  take  evidence,  and  the 
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correctness  of  the  evidence  taken  by  them  is  not  disputed.  Argument. 
Subsequently  the  evidence  taken  by  them  was  passed 
upon  by  Convocation,  so  that  any  objection  as  to  the  con- 
stitution of  the  committee  is  entirely  immaterial.  At  any 
rate  the  plaintiff  cannot  now  complain  as  he  did  not  take 
the  objection  before  the  committee,  but  went  on  before  it 
as  constituted,  and  subsequently  made  a  further  defence 
before  Convocation  :  Osgood  v.  Nelson,  10  B.  &  S.  at  pp. 
165,  166,  172 ;  L.  R.  5  H.  L.  636. 

The  same  answer  applies  to  the  objection  that  no  special 
attention  was  called  to  the  nature  of  the  business  that  was 
to  come  before  the  discipline  committee.  This  is  not  a  case 
like  the  club  cases  where  a  committee  does  not  simply  col- 
lect evidence,  but  exercises  quasi  judicial  functions,  and 
where  it  is  only  right  that  notice  of  the  nature  of  the 
matter  actually  coming  up  should  be  given.  Gannon  v. 
The  Toronto  Corn  Exchange,  27  Gr.  23,  and  Marsh  v. 
Huron  College,  27  Gr.  605,  will  be  relied  on.  But  these 
cases  pi'oceeded  on  the  construction  of  specific  by-laws 
requiring  notice  in  a  particular  way,  but  here  no  notice  of 
any  kind  is  required.  The  committee  can  deal  only  with 
offences  of  a  specific  kind,  and,  when  called  together,  each 
member  knows  that  the  business  to  be  brought  before  the 
committee  is  business  of  that  kind. 

Nor  is  there  any  reason  why  the  evidence  should  neces- 
sarily have  been  taken  under  oath.  There  is  a  discretion 
in  this  respect.  The  statute  says  that  the  Benchers  "  shall 
have  power  to  examine  witnesses  under  oath,"  and  this 
gives  them  a  discretion :  Queen  v.  Bishop  of  Oxford,  4 
Q.  B.  D.,  at  pp.  553,  558,  >S^.  G.  sub.  nom.  Julius  v.  Lord 
Bishop  of  Oxford,  5  App.  Cas.  at  pp.  222,  223,  230,  231 ; 
Macdougall  v.  Pater  son,  11  C.  B.  755.  Whei-e  there  is 
a  direct  dispute  as  to  facts  it  might  be  proper  to  take 
the  evidence  on  oath,  but  where  as  in  this  case  the  facts 
are  not  really  in  dispute,  and  where  the  only  question 
is  whether  the  offence  is  of  a  sufficiently  grave  nature 
to  justify  the  exercise  of  the  power  of  disbarring,  it  is 
not  necessary  that  the  evidence  should  be  taken  under  oath. 
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Argument.     This  disciplinary  jurisdiction  was  first  given  by  39  Vic.  ch. 

31  (0.),  and  the  power  was  extended  by  44  Vic.  ch.  17  (O.), 
but  there  was  no  power  to  take  evidence  on  oath.  The 
words  now  in  question  were  put  in  by  the  commissioners 
in  revising  the  statutes  in  1887,  and  the  statutes  as  revised 
were  validated  by  the  Act  bringing  them  into  force.  Con- 
ferring the  power  to  take  evidence  on  oath  does  not  create 
the  obligation  to  do  so.  It  might  be  not  unreasonably 
contended  that  it  would  be  obligatory  to  do  so  where  a  new" 
Court  is  being  constituted  and  powers  conferred  upon  it, 
but  here  there  is  simply  an  added  power  to  a  Court  con- 
stituted years  before,  and  this  added  power  cannot  be 
considered  as  taking  away  the  power  formerly  enjoyed  of 
taking  the  evidence  without  oath  :  Whelan  v.  The  Queen^ 
28  U.  C.  R.,  at  p.  117.  Even  if  it  were  prima  facie 
obligatory  to  take  evidence  under  oath  it  is  too  late  now  to 
raise  the  question  as  the  plaintiff  without  objection  cross- 
examined  the  unsworn  witnesses  and  gave  his  own  evi- 
dence without  any  oath  being  administered  :  Birch  v. 
Somerville,  2  Jr.  C.  L.  R  243  ;  Richards  v.  Hough,  30  W.  R. 
676  ;  Allen  v.  Francis,  4  D.  &  L.  607  ;  Ridoat  v.  Pye,  1  B.  &; 
P.  91 ;  Biggs  v.  Handsell,  16  C.  B.  562 ;  Lawrence  v.  Hough- 
ton, 5  Johns.  129  ;  Turner  v.  Pearte,  1  T.  R.  717.  The 
proceedings  now  in  question  are  not  of  a  criminal  or  quasi 
criminal  nature,  but  are  purely  civil  and  there  can  be  and 
has  been  waiver  :  Osgood  v.  Nelson,  L.  R.  5  H.  L.  at  p.  652  ; 
In  re  Hardwich,  12  Q.  B.  D.  148.  Here  the  admissions 
of  the  plaintiff  were  quite  sufficient  to  justify  the  decision 
of  Convocation. 

Then  in  this  case  there  is  no  right  of  action  at  all. 
Where  a  domestic  forum  is  provided  the  Courts  have  no 
jurisdiction  unless  there  is  mala  fides  or  entire  want  of 
jurisdiction.  In  this  Province  the  Judges  now  and  always 
have  been  visitors  of  the  Law  Society,  and  in  all  matters 
of  discipline  an  appeal  lies  to  them  from  the  decision  of 
the  Benchers,  and  this  appeal  not  having  been  taken  the 
.  plaintiff  cannot  bring  an  action.  It  is  true  that  the 
Benchers  have  been  given  the  powers  of  visitors,  but  that 
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does  not  take  away  the  powers  previously  held  by  the  Argument. 
Judges  as  visitors,  or  if  it  does  then  the  Benchers  as 
visitors  have  passed  upon  this  matter,  and  their  decision 
cannot  now  be  interfered  with  :  Essery  v.  Court  Pride,  2 
O.  K.  596  ;  Manisty  v.  Kenealy,  24  W.  R.  918  ;  DawUns 
V.  Antrohus,  17  Ch.  D.  615  ;  Queen  v.  Dean  of  Chester,  1^ 
Q.  B.  at  pp.  520,  521  ;  Philips  v.  Bury,  2  T.  K.  at  pp.  353, 
354  ;  King  v.  Bishop  of  Worcester,  4  M.  &  S.  416  ;  King 
V.  All  Souls  College,  Skin.  12  ;  Attorney- General  v.  Arch- 
bishop of  York,  2  Russ.  &  M.  461. 

C.  J.  Holman,  for  the  respondent.  Special  power  is 
given  by  statute  to  Convocation  to  delegate  enquiries  and 
matters  of  this  kind  to  a  committee.  That  must  mean 
the  committee  as  a  w^hole,  and  all  the  members  must  be 
present.  The  committee  was  acting  not  ministerially 
merely  but  judicially,  and  a  rule  of  the  Law  Society 
making  three  members  of  the  committee  a  quorum  could 
have  no  legal  effect.  While  the  treasurer  was  absent  from 
Canada,  the  committee  could  not  be  properly  constituted. 
At  any  rate  notice  should  have  been  sent  to  him  :  Fisher 
V.  Keane,  11  Ch.  D.  353  ;  Regina  v.  Bailiffs  of  Ipsivich,  2 
Ld.  Rayd.  1232. 

Then  no  proper  notice  was  given  to  the  members  of  the 
committee  of  the  nature  of  the  business  that  was  to  be 
brought  before  them.  For  all  that  appears  in  the  notice 
the  question  involved  might  have  been  a  trifling  one  of 
irregularity  in  a  student's  articles,  and  if  the  grave  nature 
of  the  complaint  had  been  set  out,  it  is  quite  possible  that 
more  members  of  the  committee  would  have  attended,  and 
that  the  result  might  have  been  verj  different :  Marsh  v. 
Huron  College,  27  Gr.  605  ;  Lahouchere  v.  Wharnclife,  13 
Ch.  D.  346  ;  Fisher  v.  Keane,  11  Ch.  D.  353  ;  Rex  v. 
Faversham,  8  T.  R.  352  ;  Bean  v.  Bennett,  L.  R.  9  Eq.  625. 

There  was  no  power  to  take  evidence  except  under  oath. 
The  powder  to  examine  means  the  power  to  take  legal  testi- 
mony, that  is,  on  oath  ;  Dwarris  on  Statutes,  p.  672;  Burn's 
Justice,  vol.  III.,  p.  1075  ;  Regina  v,  Lewis,  1  D.  &;  L.  822  ; 
Paley  on  Convictions,  6  th  ed.,  pp.  120,  121  ;  Maxwell,  In- 
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Argument,  terpretation  of  Statutes,  2nd  ed.,  p.  294  ;  Regina  v.  The 
Justices  of  Buckinghamshire,  14  L.  J.  M.  C.  45  ;  Regina  v. 
Bishop  of  Oxford,  4  Q.  B.  D.  at  pp.  259,  260  ;  5  App.  Cas. 
at  p.  222.  It  is  different  if  the  power  is  altogether  a  vol- 
untary power,  but  if  the  thing  must  be  done,  and  it  is  then 
said  that  it  may  be  done  in  a  certain  way,  then  it  must  be 
done  in  that  way  :  Smith  v.  Goff,  8  D.  &  L.  47  ;  Aitcheson 
V.  Mann,  9  P.  R.  253.  473  ;  Rex  v.  Barlow,  2  Salk.  609 ; 
Croke  v.  Powell,  2  E.  &  B.  210  ;  Bell  v.  Crane,  L.  K  8  Q. 
B.  481  ;  In  re  Neath  and  Brecon  R.  W.  Co.,  L.  R.  9  Ch. 
263  ;  Taylor  v.  Taylor,  1  Ch.  D.  426  ;  Regina  v.  Tithe 
Commissioners,  14  Q.  B.  459  ;  Dwarris  on  Statutes,  p.  604. 

The  plaintiff  did  not  object  to  the  witnesses  being 
examined  without  being  sworn,  because  he  was  not  aware 
of  the  provision,  and  he  is  not  deprived  of  his  right  to  now 
object  :  Lahouchere  v.  Wharncliffe,  13  Ch.  D.  346  ;  Marsh 
V.  Huron  College,  27  Gr.  605  ;  Serjeant  v.  Dale,  2  Q.  B.  D 
at  p.  568  ;  In  re  Rushhrook  and  Starr,  46  U.  C.  R.  73. 

The  plaintiff  was  not  given  any  proper  opportunity  of 
showing  cause,  and  there  was  not  a  fair  trial.  It  was  not 
proper  to  have  a  report  made  against  the  plaintifi  by  the 
committee,  and  then  to  have  this  report  submitted  to  Con- 
vocation for  their  approval  so  as  to  resolve  the  question 
into  one  as  between  the  committee  and  the  accused,  the 
tendency  naturally  being  to  support  the  committee.  Con- 
vocation should  have  themselves  passed  an  independent 
judgment  in  the  matter  :  Lahouchere  v.  Wharncliffe,  13 
Ch.  D.  346  ;  Gannon  v.  The  Toronto  Corn  Exchange,  27 
Gr.  23  ;  City  of  Exeter  v.  Glide,  4  Mod.  at  p.  37. 

No  admissions  were  made  by  the  plaintiff  upon  which 
action  could  have  been  taken,  and  in  fact  these  admissions 
were  not  relied  on,  but  Convocation  assumed  to  proceed 
upon  the  evidence  of  witnesses,  and  this  evidence  did  not 
prove  the  charge. 

The  powers  of  the  Judges  as  visitors  have  been  vested 
in  the  Benchers,  and  no  such  thing  as  visitors  of  the  Law 
Society  now  exist :  R.  S.  O.,  1887,  ch.  145,  sec.  47,  and 
clearly  the  Court  has  the  right  to  interfere  :  Rex  v.  Liver- 
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j)ool,  4  Burr.  2244  ;  Rex  v.  Cambridge,  8  Mod.  1 48  ;  Re  Argument. 
Simmons  and  Dalton,  12  0.  R.  505  ;  Heiley  v.  Bntes,  13 
Ch.  D.  498  ;  In  re  Stewart,  L.  R.  2  R  C.  88  ;  Combe  v. 
Be  La  Bere,  22  Ch.  D.  316. 
A.  H.  Marsh,  in  reply. 

January  14th,  1890.    Hagarty,  C.  J.  0. 

It  is  very  much  to  be  regretted  that  the  proceedings 
before  the  Law  Society  should  have  resulted  in  furnishing 
grounds  for  the  objections  which  have  given  rise  to  much 
difference  of  opinion  among  the  Judges. 

There  is  no  reason  whatever  for  questioning  the  good 
faith  of  all  the  proceedings  taken,  or  to  suggest  that  any 
other  than  a  just  result  has  been  arrived  at  in  the  painful 
exercise  of  the  Society's  right  to  enquire  into  the  conduct 
of,  and  remove,  if  necessary,  any  unworthy  member  from 
the  honourable  profession  of  which  it  is  the  guardian. 

I  only  propose  to  notice  two  objections  out  of  those 
urged  against  the  action  of  the  Society. 

The  fit  st  is,  that  the  witnesses  were  not  examined  on 
oath,  34  Vic.  ch.  15,  sec.  27,  it  was  declared  that  on 
the  hearing  of  any  election  petition,  the  Benchers  should 
have  power  to  examine  witnesses  under  oath  ;  and  also  to 
compel  the  attendance  of  witnesses  by  subpoena.  This  is 
repeated  in  the  R.  S.  0.  1877,  ch.  138. 

By  44  Vict.  ch.  17,  the  jurisdiction  exercised  in  this  case 
vv^as  created. 

Section  1.  Whenever  a  barrister  or  attorney  has  been, 
or  may  be  found  by  the  Benchers,  "  After  due  enquiry  by 
a  committee  of  their  members  or  otherwise,"  guilty  of 
professional  misconduct,  fcc,  it  shall  be  lawful  for  the 
Benchers  in  Convocation  to  disbar  any  such  barrister,  &c., 
and  to  resolve  that  any  such  attorney,  &c.,  is  unworthy  to 
practise,  &c.  No  provision  whatever  is  made  in  this  Act 
either  as  to  taking  evidence  or  compelling  attendance  of 
witnesses. 

So  the  law  remained  until  the  R.  S.  0. 1887,  ch,  145.  In 
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Judgment,  it  the  previous  Acts  are  consolidated,  and  section  36  pro- 
Hagarty  vides  :  "  On  the  hearing  of  any  election  petition  or  upon 
C.J.O.  ^T^y  enquiry  by  a  committee  the  Benchers  or  committee 
shall  have  power  to  examine  witnesses  under  oath,  and  a 
summons  under  the  hand,  &c.,  for  the  attendance  of  a  wit- 
ness shall  have  all  the  force  of  a  subpoena,  &c." 

This  enactment  came  into  force  on  the  31st  of  Decem- 
ber, 1887,  b}^  proclamation. 

Tl^e  petition  to  the  defendants  complaining  of  the  plain- 
tiff's professional  conduct  appears  to  have  been  presented 
some  time  in  May,  1888. 

It  was  said,  but  it  does  not  clearly  appear,  that  none  of 
the  parties  to  the  enquiry  were  aware  of  the  new  powers 
given  for  examination  of  witnesses. 

This  seems  very  singular  as,  previously,  no  statutable 
directions  whatever  existed  as  to  how  evidence  could  or 
should  be  taken,  or  any  witness  compelled  to  attend. 

The  question  now  arises  whether  the  Legislature  when 
it  gives  for  the  first  time  the  power  to  enforce  the  attend- 
ance of  witnesses,  and  in  the  same  breath  or  sentence 
declares  that  it  shall  be  lawful  to  examine  them  on  oath, 
does  not  in  eff'ect  prescribe  that  course  of  examination  to 
be  adopted. 

Leaving  it  optional  of  course  places  it  in  the  power  of 
the  tribunal  to  adopt  or  reject  it  as  it  pleases. 

Blackbqrn,  J.,  says  in  Bell  v.  Crane,  L.  R  8  Q.  B.  at  p. 
482  :  "  There  is  no  doubt  that '  may '  in  some  instances,  es- 
pecially where  the  enactment  relates  to  the  exercise  of 
judicial  functions,  has  been  construed  to  give  a  power  to  do 
the  act,  leaving  no  discretion  as  to  the  exercise  of  the 
power  when  the  facts  are  such  as  to  call  for  it." 

In  Taylo7'  v.  Taylor,  1  Ch.  D.  at  p.  431,  Sir  Geo.  Jessel 
says  :  "  It  appears  to  me  that  the  16th  section,  though  in 
form  merely  enabling,  is  in  fact  the  only  enabling  part 
which  entitles  the  Court  to  set  the  Act  in  motion.  When 
a  statutory  power  is  conferred  for  the  first  time  upon  a 
Court,  and  the  mode  of  exercising  it  is  pointed  out  it  means 
that  no  other  mode  is  to  be  adopted." 
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In  In  re  Neatk  and  Brecon  R  TF.  Co ,  L.  R.  9  Ch.  at  p.  Ju^igment 
264,  James,  L.  J.,  says  :  "  The  Act  only  says  it  shall  be  Hagaktt 
lawful.   *    *  This  is  the  usual  courtesy  of  the  Legislature  C.J.O. 
in  dealing  with  the  judicature.    '  It  shall  be  lawful '  means^ 
in  substance,  that  it  shall  not  be  lawful  to  do  otherwise." 

Mellish,  L.  J.,  saj^s  :  "  The  usual  mode  of  giving  a  direc- 
tion to  a  Court  of  Justice  is  to  say  that  it  shall  be  lawful 
for  the  Cour  t  to  do  the  act." 

In  Regina  v.  Tithe  Commissioners,  14  Q.  B.  at  p.  474, 
Coleridge,  J.,  delivering  the  judgment  of  the  full  Court 
says  :  "  The  words  undoubtedly  are  only  empowering,  but 
it  has  been  so  often  decided  as  to  have  become  an  axiom, 
that,  in  public  statutes,  words  only  directory,  permissive, 
or  enabling,  may  have  a  compulsory  force  where  the  thing 
to  be  done  i.s  for  the  public  benefit  or  in  advancement  of 
public  justice." 

In  Supervisors  v.  United  States,  4  Wall.  435,  in  the 
Supreme  Court,  it  is  said  in  the  judgment  of  the  Court  : 
"  The  conclusion  to  be  deduced  from  the  authorities  is,  that 
where  power  is  given  to  public  officers  *  *  — whenever 
the  public  interest  or  individual  rights  calls  for  its  exercise, 
— the  language  used,  though  permissive  in  form,  is  in  fact 
peremptory.  What  they  are  empowered  to  do  for  a  third 
person  the  law  requires  shall  be  done.    *  * 

In  all  such  cases  it  i3  held  that  the  intent  of  the  leizisla- 
ture,  which  is  the  test,  w^as  not  to  devolve  a  mere  discre- 
tion, but  to  impose  a  positive  and  absolute  duty." 

The  .subject  is  fully  discussed,  and  the  authorities 
reviewed  in  Maxwells  Interpretation  of  Statutes,  2nd  ed., 
p.  28G,  et  seq. 

In  this  edition,  the  judgment  of  the  Lords  in  Julius  v. 
Lord  Bishop  of  Oxford,  5  App.  Cas.  214,  is  reviewed. 

My  brother  Street  has  quoted  from  that  judgment.  It 
is,  of  course,  the  highest  binding  authority  upon  us.  Ex- 
ception is  taken  to  some  of  the  authorities  already  noticed 
by  me.  Sir  John  Coleridge's  emphatic  language  in  Regina 
V.  Tithe  Commissioners,  14  Q.  B.  at  p.  474,  is  objected  to 
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Judgment,  by  Lords  Penzance  and  Blackburn  as  loose  or  somewhat 
Hagarty  inaccurate. 
C.J.O.  Lqp^j  Blackburn  (at  p.  244)  excepts  to  the  use  of  the  word 
"  public  "  :  It'  by  that  is  to  be  understood  either  that  en- 
abling words  are  always  comjjulsory  when  the  public  are 
concerned,  or  are  never  compulsory  except  where  the  pub- 
lic are  concerned,  I  do  not  think  either  was  meant."  He 
adds,  "The  enabling  words  are  construed  as  compulsory 
whenever  the  object  of  the  power  is  to  effectuate  a  legal 
right.  It  is  far  more  easy  to  shew  that  there  is  a  right 
where  private  interests  ar-e  concerned,  than  where  the 
alleged  right  is  in  the  public  only ;  and  in  fact,  in  every 
case  cited,  and  in  every  case  that  I  know  of  (where  the 
.  words  conferring  a  power  are  enabling  only,  and  yet  it  has 
been  held  that  the  power  must  be  exercised),  it  has  been 
on  the  application  of  those  whose  private  rights  required 
the  exercise  of  the  power.  *  *  I  cannot  agree  that  in 
the  statute  now  in  question,  there  is  either  a  private,  or  a 
public  right,  requiring  that  this  power  given  to  the  bishop 
must  be  exercised." 

I  see  nothing  in  this  case,  or  in  any  other  case,  to  warrant 
our  holding  that  whenever  the  Legislature  has  created  a 
tribunal  to  try  offences  or  exercise  such  po»vers  of  depri- 
vation as  are  given  in  the  case  before  us,  and  empowers 
that  tribunal  to  compel  the  attendance  of  witnesses  and  to 
examine  them  on  oath,  that  it  can  be  left  to  discretion  to 
exercise  such  powers  or  not. 

It  has  been  suggested  that  our  Interpretation  Acts  have 
stamped  unalterable  meanings  on  such  words  as  "shall" 
and  "may."  lean  hardly  think  that  the  Legislature  in- 
tended any  change  in  the  law. 

In  Re  Lincoln  Election,  2  A.  E.  at  p.  341,  Moss,  C.  J., 
saj^s  :  "  The  statutory  canon  is  exceedingly  elastic,  for  the 
section  is  introduced  with  the  qualification,  '  unless  it  be 
otherwise  provided,  or  there  ba  something  in  the  context 
or  other  provisions  thereof  indicating  a  different  meaning  or 
callings  for  a  different  construction.'  No  new  rule  was  in 
fact  introduced  by  this  sub-section.    The  citations  already 
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made  will  shew  its  identity  with  that  established  by  ju-  Judgment, 
dicial  decision."    This  is  the  judgment  of  the  full  Court.  Hagarty 

I  am  unable  to  see  how  it  can  make  any  difference  in  tJ-J-O. 
the  application  of  the  statute  that  this  power  of  examin- 
ing on  oath  was  not  given  in  the  original  creation  of  the 
tribunal,  but  some  years  after.  The  first  statute  gave  no 
power  either  to  summon  or  to  examine  witnesses,  and 
was  necessarily  almost  inoperative.  Then  the  necessary 
powers  are  given,  with  the  provisions  as  to  examining  on 
oath.  I  think  this  was  a  creation  of  necessary  procedure, 
and  the  words  used  must,  I  think,  on  the  authorities,  be 
held  to  be  compulsory.  We  can,  of  course,  easily  under- 
stand that  in  cases  where  a  person  charged  admits  the 
whole  charge,  and  therefore  no  evidence  is  required  to  be 
taken,  that  it  is  not  necessary  to  resort  to  this  provision : 
Wilberforce's  Statute  Law,  193,  et  seq. 

We  have  now  to  consider  whether  the  plaintiff  is  in  a 
position  to  treat  as  fatal  the  taking  of  the  evidence  without 
oath. 

According  to  such  cases  as  Osgood  v.  Nelson,  10  B.  &  S. 
119,  L.  R,.  5  H.  L.  636,  this  proceedinor  cannot  be  considered 
as  of  a  criminal  nature,  although  fairly  characterized  by 
Cockburn,  C.  J.,  in  such  words  as  these.  "  I  own  I  can  con- 
ceive of  no  jurisdiction  more  grave  and  serious  in  its 
character  and  consequences." 

It  is  urged  that  the  plaintiff  by  his  conduct  has  waived 
^11  objection  to  the  manner  in  which  the  evidence  was  taken. 
It  would  seem  that  neither  he  nor  the  committee  knew  of 
the  existence  of  the  power  to  take  evidence  on  oath.  He 
therefore  did  not  knowingly  waive  the  objection.  The  law 
would  imply  that  both  he  and  his  judges  knew  the  law. 

Sir  Geo.  Jessel  in  Lahouchere  v.  Wharncliffe,  13  Ch.  D. 
346,  puts  the  law  in  its  strictest  shape  against  any  waiver 
or  abandonment  by  conduct  of  technical  objections.  He  set 
aside  all  the  proceedings  for  the  expulsion  of  a  member  of 
a  club,  one  of  the  objections  being  the  irregular  manner  in 
which  the  meeting  had  been  convened.  The  plaintiff  had 
attended  it,  and  entered  fully  into  his  defence  without  ap- 
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Judgment,  parently  objecting.    He  was  held  entitled  to  say  "Though 
Hagarty    the  meeting  is  irregularly  called,  I  have  such  a  good  case 
C.J.O.  merits  that  I  should  like  to  take  your  opinion."  But 

he  was  not  bound  to  tell  the  meeting  that  it  was  irregu- 
larly or  improperly  called.  This  case  goes  further  than 
any  other  that  I  have  seen. 

I  think,  as  we  must  assume  all  parties  here  to  be 
equally  aware  of  this  enactment,  and  as  the  plaintiff  gave 
his  evidence  not  under  oath — and  without  objection  either 
that  the  witnesses  against  him,  were  not  sworn,  or  that  he 
himself  testified  without  oath,  he  ought  to  be  held  to  have 
waived  the  necessity  of  following  the  statute  in  this  par- 
ticular. 

The  second  objection  refers  to  the  discipline  committee. 

As  to  the  treasurer,  his  absence  from  the  country  is  a 
clear  answer  :  In  re  Portuguese  Consolidated  Copper 
Mines,  42  Ch.  D.160. 

Theie  were  nine  other  members.  Notice  was  sent  to 
each  of  them,  merely  stating  in  effect  that  the  discipline 
committee  would  meet  at  a  named  time  and  place.  Noth- 
ing was  said  therein  as  to  the  nature  of  the  business  to  be 
brought  before  them.  The  rules  of  the  Society  make  three 
members  to  constitute  a  quorum  ;  four  members  attended 
and  reported  a  prima  facie  case  to  be  made  out.  A  further 
meeting  took  place,  convened  apparently  on  a  similar 
notice.  The  plaintiff  appeared  before  them  and  the  case 
was  heard.  Three  members  attended,  and  the  report 
adverse  to  the  plaintiff  was  agreed  to,  to  be  laid  before 
Convocation. 

The  plaintiff  knew  nothing  of  the  manner  in  which  the 
committee  was  called  together,  and  could  not  be  said  to 
have  waived  objection  to  it. 

Now,  it  is  argued  that  all  the  members  notified  should 
have  been  informed  that  this  charge  was  to  come  up. 

It  is  a  serious  objection.  The  plaintiff  has  thus,  as  he 
urges,  been  possibly  deprived  of  the  presence  and  opinion 
of  some  of  the  members  who  might  have  attended  but  for 
the  vagueness  of  the  notice. 
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Sir  Geo.  Jessel  says,  in  Labouchere  v.   Wharncliffe,  13  Judgment. 
Cb.  D.  at  p.  354  :  "  I  have  had  some  experience  of  clubs,  hagaktv 
-and  I  am  aware  that  when  a  committee  has  once  expressed  C.J.O. 
an  opinion,  there  is  a  great  tendency  on  the  part  of  the  club 
generally  to  support  that  opinion,  simply  because  it  is  the 
opinion  of  the  committee." 

It  is  argued  that  if  this  be  a  serious  objection  in  the 
case  of  the  removal  of  an  obnoxious  member  from  a 
social  club,  it  is  still  more  objectionable  in  a  body  acting 
judicially  and  exercising  such  formidable  powers  as  the 
Law  Society. 

In  Cannon  v.  Toronto  Corn  Exchange,  27  Gr.  23, 
5  A.  K  268,  Proudfoot,  J.,  held  that  the  expulsion  of  a 
member  could  not  be  upheld,  having  been  ordered  at  a 
mooting  called  on  notice  to  receive  a  report  from  a  com- 
mittee reo-ardino:  the  conduct  of  a  member  of  the  associa- 
tion  and  other  business. 

In  Fisher  v.  Keane,  11  Ch.  D.  353,  the  objection  was 
naturally  held  fatal,  that  the  committee  of  the  club  pro- 
tjeeded  to  decide  that  the  plaintiff  should  be  requested  to 
resign  without  notice  to  him.  The  rules  also  required  that 
the  committee  be  specially  summoned  —  the  ordinary 
quorum  was  three.  Jessel,  M.  E,.,  says  (p.  359)  :  "  The 
character  and  prospects  in  life  of  any  member  of  this  club 
ma}^  be  irremediably  blasted — for  that  is  the  result — by 
•the  decision  of  any  three  casual  members  of  the  committee 
who  happen  to  walk  in  on  a  week  day,  having  no  notice  of 
what  is  about  to  be  brought  before  them,  but  merely  with 
the  intention  probably  of  auditing  the  cook's  accounts,  or 
attending  to  some  equally  trivial  matter."  He  afterwards 
(p.  360)  notices  the  tendency  at  the  general  meetings  to 
support  the  committee.  "  Another  may  say  :  '  Oh,  we  must 
support  the  committee  ;  the}^  have  acted  to  the  best  of 
their  judgment.  They  are  all  honourable  men — men  in 
whom  we  have  the  greatest  confidence  ;  if  we  do  not  sup- 
port them  they  will  resign,  and  it  will  break  up  the  club.'  " 

If  we  are  to  consider  this  case  as  that  of  a  club  expelling 
one  of  its  members  these  cases  would  be  sufficient  to  justify 
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Judgment,  the  objection  ;  but  Convocation,  by  a  committee  of  three 
Hagarty   members  or  otherwise,  are  entitled  to  deal  with  this  un- 
C.J.O.     pleasant  case.    If  therefore,  we  find  that  substantially  and 
fully  they  investigated  the  case,  heard  or  read  the  evidence,, 
then  heard  the  plaintiff  and  his  counsel,  and  then  gave 
their  decision,  the  case  assumes  a  different  aspect. 

I  have  had  the  advantage  o£  reading  my  brother  Rose's 
judgment,  in  which  he  very  fully  and  carefully  reviews 
this  part  of  the  case,  and  I  refer  thereto  for  its  clear  state- 
ment of  the  proceedings  of  Convocation. 

I  have  given  the  case  much  anxious  consideration,  and 
have  not  been  wholly  free  from  doubt.  But  on  the  whole 
I  think  the  judgment  of  the  learned  Chancellor  should  be 
restored. 

I  must  say  that  I  think  some  change  is  required  in  the 
law  governing  the  disposal  of  cases  of  this  nature.  Objec- 
tions such  as  those  urged  here,  will,  unless  scrupulous  care 
be  taken,  constantly  arise.  Besides  the  Law  Society  can 
apply  no  remedy  except  expulsion. 

I  refer  to  the  remarks  of  Martin,  B.,  in  delivering  the 
opinion  of  the  J udges  to  the  House  of  Lords,  in  Osgood  v. 
Nelson,  L.  R.  5  H.  L.  636,  as  to  the  proceedings  before  the 
corporation  when  the  report  of  the  committee  was  before 
them.  The  plaintiff*  attended  with  his  counsel,  who  ad- 
dressed them  at  length,  and  was  asked  if  he  had  any 
further  evidence,  to  which  he  stated  that  he  had  not,  and 
was  content  to  take  the  case  as  it  stood. 

The  Judges  considered  that  he  had  had  a  very  fair  trial. 
The  Lords  affirmed  the  decision  of  the  Queen's  Bench. 

I  refer  to  the  language  of  Cockburn,  C.  J.,  in  the  Court 
below,  (10  B.  &.  S.  at  p.  166).  After  commenting  on  tha 
taking  of  evidence  before  the  committee,  he  says :  "  The 
plaintiff  had  notice  to  attend  and  shew  cause  why  he^ 
should  not  be  removed  from  his  office,  he  did  attend  and 
w^as  heard  by  counsel ;  he  did  not  ask  to  have  the  evidence 
taken  in  any  other  form,  or  that  additional  evidence 
should  be  taken  ;  his  learned  counsel  invited  the  Common 
Council  to  act  upon  the  evidence  then  before  them." 
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Burton,  J.  A. : —  Judgment. 

Burton 

The  plaintiff  complains  that  the  Benchers  of  the  Law  '^•^ 
Society  have  passed  a  resolution  declaring  him  unworthy  to 
practise  as  a  solicitor,  and  have  ordered  him  to  be  disbarred, 
and  prays  that  the  resolution  may  be  declared  void  and 
ordered  to  be  rescinded,  or  that  he  be  restored  to  the  roll 
of  solicitors. 

With  regard  to  the  charge  on  which  the  resolution  was 
based,  he  alleges  that  it  was  wholly  untrue,  and  he  refers  to 
certain  alleged  irregularities  in  the  proceedings  which  he 
claims  vitiated  them. 

The  Law  Society  sets  forth  the  nature  of  the  charge 
made  to  them  and  their  proceedings  upon  the  petition, 
alleging  that  they  were  entirely  regular  and  legal. 

The  learned  Chancellor  held  the  proceedings  to  have 
been  regular  and  suflScient,  and  dismissed  the  bill,  but  his 
decision  was  reversed  by  the  Queen's  Bench  Division — 
Falconbridge,  J.,  dissenting. 

We  are  dealing  now  with  that  judgment.  The  main 
ground  on  which  the  Court  apparently  proceeded  was,  that 
the  evidence  was  not  taken  under  oath. 

The  Law  Society  were  empowered  to  investigate  charges 
of  this  nature,  and  to  disbar  the  party  found  guilty  of 
them  if  amounting  to  professional  misconduct,  or  of  con- 
duct unbecoming  a  barrister  or  solicitor,  by  an  Act  passed 
in  1881. 

The  power  to  administer  an  oath  to  witnesses  on  such 
an  investigation  was  conferred  by  a  later  statute,  was  in 
fact  introduced  on  the  last  revision,  and  first  became  law  in 
December,  1887,  and  the  question  is,  was  that  an  additional 
power  to  be  exercised  by  the  Benchers  in  their  discretion, 
or  was  it  imperative  ? 

In  Julius  V.  Lord  Bishop  of  Oxford,  5  App.  Cas.  214,  the 
decisions  are  all  reviewed, and, as  I  understand  the  final  decis- 
ion in  the  House  of  Lords,  such  words  as  were  used  here  are 
potential,and  never  (in themselves) significant  of  any  obliga- 
tion.   That  the  question  whether  a  Judge  or  public  officer. 
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Judgment,  to  whom  a  power  is  given  by  such  words,  is  bound  to  use  it 
Burton     upon  any  particular  occasion,  or  in  any  particular  manner, 
J-^-       must  be  solved  aliunde,  and  in  general  it  is  to  be  solved 
from  the  context — from  the  particular  provision, — or  from 
the  general  scope  and  objects  of  the  enactment  conferring 
the  power. 

Lord  Penzance  expressed  his  entire  concurrence  in  what 
had  fallen  from  the  Lord  Chancellor  as  to  the  construction 
of  such  words.  "  The  words  '  it  shall  be  lawful,'  "  he  says,  (at 
p.  229)  "are  distinctly  wordsof  permission  only;  they  are  ena- 
bling and  empowering  words.  They  confer  a  legislative  right 
and  power  on  the  individual  named  to  do  a  particular  thing, 
and  the  true  question  is  not  whether  tliey  mean  something 
different,  but  whether,  regard  being  had  to  the  person  so 
enabled — to  the  subject  matter,  to  the  general  objects  of 
the  statute,  and  to  the  person  or  class  of  persons  for  whose 
benefit  the  power  may  be  intended  to  have  been  conferred — 
they  do,  or  do  not,  create  a  duty  in  the  person  on  whom  it  is 
conferred,  to  exercise  it. 

The  Lord  Chancellor  after  referring  to  the  diversity  of 
opinion  in  the  cases  which  were  referred  to,  among  others — 
Alderman  BachwelVs  Case,  1  Vern.  152;  Rex  v.  Barlow, 
2  Salk.  609  ;  Rex  v.  H aver ing-atte- Bower,  5  B.  &  A.  981 ; 
Macdougall  v.  Paterson,  11  C.  B.  755 ;  Morrisse  v.  Royal 
British  Bank,  1  C.  B.  N.  S.  67;  Regina  v.  Tithe  Commis- 
sioners, 14  Q.  B.  459,  (says,  p.  225)  "They  appear  to  decide 
nothing  more  than  this  :  that  where  a  power  is  deposited 
with  a  public  officer  for  the  purpose  of  being  used  for  the 
benefit  of  persons  who  are  specifically  pointed  out,  and 
with  regard  to  whom  a  definition  is  supplied  by  the  Legis- 
lature of  the  conditions  upon  which  they  are  entitled  to 
call  for  its  exercise,  that  power  ought  to  be  exercised,  and 
the  Court  will  require  it  to  be  exercised." 

For  many  years  the  Benchers  had  exercised  the  power 
of  investigating  charges  against  members  of  the  profession 
without  administering  an  oath,  and  there  are,  no  doubt, 
many  cases  in  which  that  formality  would  be  quite  un- 
necessary, but  there  might  be  some  cases  in  which  the 
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Benchers  themselves  ml^hi  think  it  desirable  to  examine  .Judgment, 
the  witnesses  under  oath;  the  riglit  is  not  given  to  the  Bukton 
individual  charged  to  insist  on  the  witnesses  being  sworn ; 
though  no  doubt  such  a  request  would  be  complied  with 
in  all  cases  by  the  Benchers,  but  the  power  is  given  to  the 
Benchers  to  be  exercised,  as  I  think,  in  such  cases  as  they 
think  it  desirable  to  do. 

The  result  of  the  decision  in  the  Bishop  of  Oxford's 
Case,  as  I  understand  it,  is,  that  it  lies  upon  the  parties 
who  contend  that  an  obligation  exists  to  show  something 
which,  according  to  the  principles  above  referred  to,  creates 
the  obligation. 

Lord  Justice  James  had  in  one  case,  previous  to  the 
decision  in  the  Bishop  of  Oxford's  Case,  laid  it  down  that 
the  use  of  the  words,  "  It  shall  be  lawful,"  was  the  usual 
courtesy  of  the  Legislature  in  dealing  with  the  judicature, 
and  meant  in  substance  that  it  should  not  be  lawful  to  do 
otherwise. 

The  extraordinary  diversity  of  opinion  to  be  found  in 
these  cases,  furnishes  a  strong  reason  for  the  passing  of  an 
Interpretation  Act;  and  I  think  the  passing  uf  such  an 
Act  may  be  regarded  as  a  gentle  intimation  by  the  Legis- 
lature to  the  Courts  that  it  understands  what  it  is  saying 
^nd  means  what  it  sa3^s. 

I  should  myself  have  thought,  apart  from  the  Interpre- 
tation Act,  that  the  power  given  here  was  one  to  be  exer- 
-cised  by  the  Benchers  in  their  discretion,  but  unless  that 
Act  is  to  be  regarded  as  so  much  waste  paper,  I  think  it 
impossible  to  say,  read  in  the  light  of  that  enactment,  that 
it  means  anything  more  than  what  it  expressly  says. 

We  had  occasion  to  consider  the  provisions  of  that  Act 
in  Re  Lincoln  Election,  2  A.  R.  324,  although  it  became 
unnecessary  to  go  very  fully  into  the  question,  as  we  came 
to  the  conclusion  that  with  or  without  the  aid  of  the  Act 
the  words  were  compulsor}^  and  the  only  question  was 
upon  whom  they  were  compulsory. 

In  declaring  that  certain  words  and  phrases  shall  have  a 
particular  meaning  the  Legislature  has,  speaking  generally, 
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Jadgment.  adopted  certain  canons  of  construction  previously  dependent 
Burton  <>n  judicial  decision,  but  with,  I  think,  this  important  quali- 
fication  that  whilst  before  the  statute  the  Courts  could  so 
to  speak  look  outside  the  statute,  the  meaning  is  now  to  be 
gathered  from  the  words  used  in  the  Act  "  unless  there  be 
something  in  the  context  or  other  provisions  of  the  Act 
itself"  indicating  a  different  meaning^or  calling  for  a  differ- 
ent construction. 

I  am  of  opinion  that  the  power  was  discretionary,  and 
that  that  objection  to  the  proceeding  of  the  Benchers 
fails. 

Upon  the  question  of  the  plaintiff  being  guilty  of  such 
misconduct  as  warranted  the  finding  of  Convocation,  that 
body  had  clearly  jurisdiction  to  enter  upon  the  enquiry, 
and  having  that  jurisdiction  are  constituted  by  the  Legis- 
lature sole  judges  of  whether  the  charge  was  substantiated, 
and  no  Court  has  power  to  review  their  decision  upon  the 
merits. 

I  have  had  more  doubt  as  to  the  suflBciency  of  the  notice 
to  the  committee  in  omitting  to  specify  the  particular 
nature  of  the  charge  for  which  the  meeting  was  called;  but 
in  the  absence  of  any  evidence  of  mala  fides,  and  considering 
the  subsequent  conduct  of  the  plaintiff  and  his  counsel, 
who  had  every  opportunity  of  being  heard  before  Convo^ 
cation,  and  who  were  evidently  under  the  impression 
that  there  was  no  object  in  struggling  with  the  facts,  and 
based  their  hopes  on  the  clemency  of  the  Benchers  by 
reason  of  the  restitution  that  had  been  made,  I  think  no 
sufficient  reason  has  been  shown  for  interfering  with  the 
judgment  of  the  learned  Chancellor,  and  that  it  should  be 
restored. 


Osler,  J.  A. : — 

Mr.  Marsh  argued  very  earnestly  that  the  plaintiff  had 
no  locus  standi  in  an  action  of  this  kind  until  he  had 
exhausted  all  the  remedies  open  to  him  by  means  of  an 
appeal  to  the  Benchers  in  Convocation,  in  -whom  are  now 
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vested  by  the  47th  section  of  the  Law  Society  Act,  the  Judgment, 
visitatorial  powers  which  were  formerly  vested  in  the  Oslek 
Judges,  but  of  which  by  that  Act  they  were  deprived.      J- A. 
T  think  he  pushed  his  argument  so  far  as  to  contend  that 
there  was  no  other  method  by  which  the  action  of  the 
Benchers  could  be  reviewed.    The  foundation  of  this  argu- 
ment is  wanting,  because  in  my  opinion  there  is  no  such 
appeal.    The  object  of  the  47th  section  of  R.  S.  0.  ch.  145, 
plainly  is  to  deprive  the  Judges  of  any  power  or  l  ight  to 
interfere  as  visitors  with  the  action  of  the  Benchers  in  the 
new  jurisdiction  conferred  upon  them  in  matters  of  discip- 
line, not  to  vest  in  the  latter  a  distinct  jurisdiction  to  be 
independently  exercised  qud  visitors  by  way  of  review  of 
their  action  qud  benchers. 

I  shall,  therefore,  proceed  to  consider  the  objections  to 
the  proceedings  of  the  discipline  committee  and  of  Convo- 
cation, which  are,  I  think,  reduced  to  three — viz. : 

1.  That  the  notice  of  the  9th  of  June,  calling  the  meeting 
of  the  committee,  was  not  sent  to  the  treasurer,  who  is 
ex  officio  a  member  of  the  committee. 

2.  That  the  notice  did  not  specify  the  particular  business 
for  which  the  committee  was  called  together. 

3.  That  the  evidence  taken  by  the  committee,  and 
reported  to  and  acted  upon  by  Convocation,  was  not  taken 
upon  oath. 

I  do  not  feel  much  doubt  about  the  first  and  second  of 
these  objections,  assuming  that  it  is  open  to  the  plaintiff 
to  complain  of  the  action  of  Convocation  or  the  committee 
in  these  respects.  My  present  impression  is,  that  except 
in  so  far  as  their  proceedings  are  opposed  to  some  statutory 
requirement,  it  is  not  for  us  (as  was  said  in  Osgood  v. 
Nelson,  L.  R.  5  H.  L.  636)  to  consider  whether  the  pro- 
cedure or  course  of  proceeding  adopted  by  Convocation, 
who,  for  this  purpose,  are  a  judicial  body,  was  right  or 
wrong,  expedient  or  the  reverse.  If  the  plaintiff  had  a 
full  opportunity  of  defending  himself  from  the  charges 
made  against  him,  and  the  evidence  was  properly  taken,  I 
think  that  is  all  that  can  be  required. 
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idgment.  regards  the  first  objection,  notice  was  duly  sent  to 

OsLEK  nine  of  the  ten  members  of  the  committee,  but  was  not 
sent  to  the  treasurer,  because  he  was  then  absent  in 
Europe.  It  would  have  been  useless  to  send  him  a 
notice,  and  three  of  the  committee  being  a  quorum,  its 
functions  were  not  suspended  merel}^  because  of  the  absence 
of  one  of  the  members.  There  is  clear  authority,  if  author- 
ity be  needed,  for  the  course  adopted,  in  decisions  in  analo- 
gous cases.  In  Smyth  v.  Darley,  2  H.  L.  0.  789,  the 
question  was  whether  the  election  of  treasurer  for  the 
county  of  the  city  of  Dublin  was  valid.  The  recorder 
was  a  person  entitled  to  vote,  but  he  had  not  been  sum- 
moned to  attend.  Lord  Campbell  said  (p.  803):  "The  election 
being  by  a  definite  body  on  a  day  of  which,  till  summons, 
the  electors  had  no  notice,  they  were  all  entitled  to  be 
specially  summoned,  and,  if  there  was  any  omission  to 
summon  any  of  them,  unless  they  all  happened  to  be  pres- 
ent, or  unless  those  not  summoned  were  beyond  summon- 
ing distance — as  for  instance,  abroad — there  could  not  be  a 
good  electoral  assembly."  And  in  In  re  The  Portuguese 
Consolidated  Copper  Mines,  42  Ch.  D.  160,  a  meeting  of 
directors  was  held  illegal,  because  due  notice  of  it  had  not 
been  given.  Per  Esher,  M.  K,  "In  my  opinion  he  (the 
director)  could  not  waive  his  right  to  notice.  As  he  was 
within  reach,  and  it  was  perfectly  possible  to  give  him 
notice,  it  was  the  duty  of  the  directors  to  give  him  notice 
of  the  meeting." 

The  second  objection  is,  I  think,  met  by  the  fact  that 
the  plaintiff's  case  was  the  only  matter  before  the  com- 
mittee for  investigation.  The  discipline  committee  is  one 
of  the  standing  committees  of  Convocation.  It  deals  only 
with  matters  specially  referred  to  it  by  Convocation  ;  those 
matters  themselves  being  of  a  special  nature — namely, 
complaints  of  professional  misconduct  or  of  conduct  un- 
becoming a  barrister,  solicitor,  student-at-law,  or  articled 
clerk ;  R.  S.  0.  ch.  145,  sec.  44 ;  Standing  Rules  of  Con- 
vocation, sec.  12;  Committees  25  ;  Discipline. 

The  particular  complaint  against  the  solicitor  had  been 
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referred  to  the  committee  in  May,  1888,  to  report  whether  Judgment, 
a  prima  facie  case  had  been  made  out.  On  the  1st  of  J une,  Osleb 
the  committee  reported  that  in  their  opinion  such  a  case 
had  been  made  out,  and  recommended  an  investigation. 
Their  report  was  adopted  and  the  complaint  referred  to 
the  committee  to  report  thereon.  We  are  not  embarrassed 
by  the  decisions  in  the  club  cases,  and  in  Marsh  v.  Huron 
College,  27  Gr.  005,  and  Cannon  v.  Toronto  Corn  Exchangey 
27  Gr.  23,  where  by  the  rules  of  the  institutions  there  in 
question,  it  was  expressly  provided  that  the  notice  calling 
the  meeting  at  which  the  proceedings  complained  of  took 
place,  should  be  specially  underwritten  with  the  object  of 
the  meeting,  and  where  the  functions  of  the  committee  con- 
cerned the  ordinary,  as  well  as  the  special  business  of  the 
club  or  other  institution.  All  that  is  necessary  to  be  shewn 
here  is  that  the  members  of  the  committee  were  sufiicientl}^ 
apprised  of  the'object  for  which  they  were  called  together  ; 
and  that,  as  the  committee  dealt  only  with  matters  of  dis- 
cipline specially  referred  to  them,  and  there  w^as  only 
this  one  particular  matter  before  them,  is,  in  my  opinion, 
properly  to  be  inferred. 

I  have  felt  more  difficulty  with  the  third  objecti«^n.  I 
incline  to  agree  with  Street,  J.,  in  the  Court  below,  that 
the  language  of  the  36th  section  of  the  Act,  cannot  be 
regarded  as  merely  facultative  or  permissive.  As  the 
leained  Judge  points  out,  the  only  power  the  defendants 
^ver  had  to  examine  witnesses  on  an  enquiry  of  this  kind, 
is  coupled  with  the  power  to  examine  them  on  oath  ;  and 
looking  at  the  subject  matter  of  the  enactment — that  is  to 
say,  the  nature  of  the  thing  empowered  to  be  done,  the 
object  for  which  it  is  to  be  done,  and  the  conditions  under 
which  it  is  to  be  done, — I  think  the  imperative  construction 
is  requited.  We  must  take  the  section  as  it  stands:  "On 
the  hearing  of  any  election  petition,  or  upon  any  enquiry 
by  a  committee,  the  Benchers  or  committee  shall  have 
power  to  examine  witnesses  under  oath." 

The  construction  of  this  clause  can  riot  I  think  depend 
upon  the  mode  in  which  the  amendment  extending  the 
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Judgment,  power  to  the  committee  was  introduced,  for,  if  we  adopt 
OsLER  that  argument,  it  would  be  necessary  to  construe  the  same 
J-A.  words  in  the  same  clause  as  imperative  in  the  case  of  the 
hearing  of  an  election  petition  by  the  Benchers,  and  per- 
missive merely  in  that  of  an  en(|uiry  by  a  committee, 
which  seems  altogether  inadmissible.  Some  reliance  has 
been  placed  upon  the  Interpretation  Act,  E,.  S.  O.  ch.  2,  sec. 
8,  sub-sec.  2,  by  which  it  is  enacted  that  the  word  "  shall  " 
is  to  be  construed  as  imperative,  and  the  word  "  may''  as 
permissive,  but  I  entirely  agree  with  the  view  expressed 
by  the  late  Chief  Justice  Moss  in  Re  Lincoln  Election,  2 
A.  R.  at  p.  341,  without  dissent  on  the  part  of  the 
other  members  of  the  Court,  that  no  new  rule  is  introduced 
by  this  sub-section,  and  that  it  is  declaratory  only  of  that 
established  by  judicial  decision.  I  think  this  enactment 
we  are  now  considering  comes  plainly  within  the  conditions 
which  in  J  alius  v.  Lord  Bitshop  of  Orford,  5  App.  Cas.  214, 
are  laid  down  as  those  under  which  an  imperative  construc- 
tion ought  to  be  placed  upon  language  which  in  terms  is 
enabling  only.  I  refer  to  Ddrhy  v.  Gity  of  Torordo,  17 
O.  R.  554. 

If, therefore,  the  Benchers  in  Convocation  had  acted  simply 
upon  the  evidence  as  reported  to  them,  and  the  report  of 
fche  committee,  I  should,  as  at  present  advised,  have  t)een 
unable  to  arrive  at  the  conclusion  that  the  plaintiff  had 
been  legally  deprived  of  his  status  of  barrister  and  solicitor. 
But  the  case  does  not  rest  there.  The  Benchers  are  author- 
ized to  proceed  after  due  enquiry  by  a  committee  of  their 
number  or  otherwise.  If  their  action  proceeds  simpliciter 
upon  evidence  taken  in  invitum,  it  appears  to  me  that  it 
must  be  sworn  evidence,  because  in  my  opinion  the  Act 
requires  it. 

But  they  are  not  precluded  from  acting  upon  admission 
or  consent,  just  as  Courts  more  formally  constituted  may 
do.  Due  enquiry"  may  be  had  in  that  way  as  well  as  upon 
testimony  obtained  in  a  more  formal  Avay,  and  when  the 
barrister  charged,  being  called  upon  to  shew  cause,  instead  of 
declining  to  appear  or  objecting  to  the  right  of  the  Bench- 
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ers  to  act  upon  testimony  irregularly  taken,  appeared  and 
substantially  admitted  the  charge  and  the  propriety  of  the  Oslek 
committee's  report,  I  think  he  cannot  afterwards  be  per- 
mitted  to  say  that  they  acted  without  due  enquiry.  The  case 
may  be  compai'ed  to  that  of  Bex  v.  Middleton,  Fortescue, 
^01;  where,  upon  counsel  moving  against  the  defendant  for 
an  attachment  for  a  libel,  he  came  into  Court  voluntarily 
and  confessed  that  he  was  the  author,  "  And  it  was  so 
recorded,  and  he  was  fined  and  ordered  to  find  sureties  for 
his  good  behaviour." 

There  is  much  in  the  way  in  which  the  proceedings 
were  conducted,  which  is  calculated  to  impress  one  un- 
favourably, but  upon  the  whole,  I  do  not  think  I  can  differ 
from  the  view  which  my  brother  Rose  takes  of  the  evidence 
as  establishing  a  clear  admission  by  the  plaintiff  of  the 
substantial  charge  made  against  him  by  his  client.  To 
^ppl}^  the  language  of  Kelly,  C.  B.,in  Osgood  v.  Nelson^ 
10  B.  &  S.  at  p.  173,  the  plaintiff  was  content  to  deal  with 
the  case  upon  the  evidence  as  it  had  been  taken  before  the 
committee,  and  as  it  was  then  before  the  Benchers.  He 
tad  a  full,  free,  fair,  and  ample  hearing,  and  every  oppor- 
tunity to  defend  himself  against  the  charges  prepared 
against  him. 

I  think  the  appeal  should  be  allowed,  and  the  judgment 
of  the  learned  Chancellor  restored. 

I  wish  to  add  that  I  am  not  in  sympathy  with  the  con- 
tention so  much  pressed  upon  us,  that  the  action  of  the 
Law  Society  was  harsh  in  striking  the  plaintiff  off  the 
rolls  for  mere  non-payment  of  money,  restitution  having 
been  made  pending  the  hearing  of  the  charge.  Thecharge 
was  much  graver  than  that  of  mere  non-payment, 
which  itself  is  not  to  be  regarded  as  a  slight  or  dispunish- 
able offence.  There  was  absolute  misappropriation,  and  in 
the  recent  case  of  Re  Groom,  88  L.  T.  50,  which  in  some 
respects  is  not  unlike  the  present,  but  in  which  some 
elements  of  aggravation  which  appear  here  were  wanting, 
the  Court  thought  the  solicitor  ought  to  be  struck  off  the 
roll  s. 
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Judgment.    RoSE,  J.  : — 
Rose,  J. 

It  is  nob  necessary  to  set  out  the  facts,  which  appear  in 
the  judgments  of  the  learned  Chancellor  and  of  Stueet,. 
and  Falconbridge,  J  J. 

I  desire  to  consider  the  action  of  the  Benchers,  and  to 
enquire  whether  in  pursuance  of  their  statutory  powers 
they  ])assed  the  resolution  complained  of  "  after  due 
enquiry."  If  they  did  then  their  action  must  in  my 
opinion  be  sustained. 

[The  learned  Judge  stated  the  steps  taken  by  the 
Benchers  and  continued :] 

It  seems  to  me  clear  that  there  was  no  substantial  dispute 
as  to  the  facts,  nor  as  to  the  proper  conclusion  to  be  di  awn 
from  them,  but  that  the  plaintiff  and  his  counsel  agreed 
that  the  best  course  was  practically  to  plead  guilty,  and 
plead  the  restitution  in  mitigation  of  sentence. 

If  the  Benchers  made  ''due  enquiry,"  if  they  had  the 
facts  before  them,  enquired  into  them,  heard  what  the 
accused  and  his  counsel  had  to  say,  considered  what  they 
chose  to  say,  and  then  came  to  a  conclusion  upon  such 
enquiry,  was  not'  the  learned  Chancellor  quite  right  in 
saying  that  "  The  conduct  of  these  final  proceedings,  tested 
by  the  rules  I'ecognized  by  the  Lords  Justices  of  Appeal  in 
Daivldns  v.  Antrobus,  17  Ch.  D.  615,  was  scrupulously  fair^ 
and  just,  and  all  cause  of  complaint  as  to  procedure  was 
thereby  effectually  removed." 

I  adopt  the  reasoning  and  conclusion  of  the  learned 
Chancellor  as  to  the  effect  of  the  restitution,  and  think  it 
unnecessary  to  put  in  my  own  language  what  he  in  con- 
clusion said  with  much  greater  elegance  of  diction  than  I 
can  command. 

Adopting  the  views  I  have  thus  endeavoured  to  express,. 
I  am  not  tioubled  about  the  evidence  taken  before  the 
committee  not  having  been  taken  on  oath.  I  was  much 
impressed  with  the  argument  that  the- power  is  an  added 
one,  and  that  the  option  to  take  evidence  either  on  oath  or 
without  oath  exists  ;  but  there  is  so  much  to  be  said  in 
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support  of  the  contrary  view,  that  I  am  glad  to  be  relieved  Judgment, 
from  expressing  any  decided  opinion  on  the  question.  Rose,  J. 

I  am  clear  that  the  plaintiff  having,  with  knowledge  of 
the  law,  which  it  must  be  assumed  he  had,  abstained  from 
objecting  both  before  the  committee  and  the  Benchers,  has 
waived  the  objection.  See  Broom's  Legal  Maxims,  p.  158. 
Nor  does  it  seem  to  me  that  the  fact  of  the  committee 
having  reported,  can  avail  as  an  objection,  even  assuming 
that  the  preliminary  proceedings  were  irregular.  Surely 
the  Court  cannot  be  asked  to  put  the  plaintiff  in  a  better 
position  than  that  assumed  by  his  counsel  when  before  the 
Benchers  ? 

Can  any  one  say  that  the  Benchers  could  by  any  possi- 
bility have  been  improperly  influenced  by  the  recommen- 
dation "  That  he  be  disbarred,  and  that  his  name  be  erased 
from  the  roll  of  solicitors  ? " 

Either  that  punishment  or  nothing;  and  reading  the 
evidence  and  the  judgments  in  the  Courts  below,  I  confess 
I  cannot  see  how  such  conduct  could  possibly  have  gone 
unpunished. 

As  to  the  correctness  of  passing  (^ver  all  preliminary 
objections,  and  considering  the  action  of  the  Benchers  in 
Convocation,  I  refer  to  North  West  Transportation  Go.  v. 
Beatty,  12  App.  Cas.  589,  especially  at  p.  600. 

I  have  not  felt  pressed  by  the  club  cases  cited,  as  the  ob- 
jections to  the  proceedings  in  those  cases  were  to  proceedings 
before  the  tribunal  to  which  had  been  committed  judicial 
work  upon  which  action  was  to  be  founded,  but  here  as  I 
take  it  the  judicial  tribunal  was  Convocation,  and  I  find 
no  irregularity  in  its  proceedings. 

In  my  opinion  the  appeal  should  be  allowed,  effect  given 
to  the  dissentient  judgment  of  my  brother  Falconbridge, 
and  the  judgment  of  the  learned  Chancellor  restoi-ed. 

Appeal  allowed  with  costs. 
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Swift  v.  The  Provincial  Provident  Institution. 

Life  Insurance— Benevolent  society— R.  8.  0.  (1877)  ch.  167— A7  Vic.  ch 

20,  (0.) 

The  "Act  to  secure  to  Wives  and  Children  the  Benefit  of  Life  Insurance," 
47  Vic.  ch.  20  (O.),  applies  to  insurances  in  societies  Incorporated 
under  the  Benevolent  Societies  Act,  R.  S.  O.  (1877)  ch.  167. 

Re  0' Heron,  11  P.  R.,  422,  overruled. 

Judgment  of  Proudfoot,  J.,  reversed,  Burton,  J.  A.,  dissenting. 

This  was  an  appeal  from  the  judgment  of  Proudfoot,  J. 

The  defendants  were  a  benefit  society  incorporated 
under  the  provisions  of  R.  S.  O.  (1877)  ch.  1G7,  and  on  the 
21st  of  August,  1886,  issued  a  certificate  of  insurance  to 
Leonard  Baldwin  Vaughn,  wherein  it  was  declared  and 
covenanted  that  upon  his  death,  while  the  certificate  w^as 
in  force,  the  defendants  would  within  sixty  days  after  due 
notice  and  proof  of  death  pay  to  Charles  Francis  Vaughn, 
his  son,  or  to  the  legal  representatives  of  Leonard  Baldwin 
Vaughn,  the  sum  of  $2,000.  Leonard  Baldwin  Vaughn 
died  on  the  4th  of  October,  1887,  and  at  the  time  of  his 
death  Charles  Francis  Vaughn  was  an  infant  under  the 
age  of  21  years.  No  trustee  was  named  in  the  certificate  to 
receive  the  insurance  money,  and  by  an  order  of  the  High 
Court  of  Justice  made  on  the  28th  of  November,  1887^ 
under  the  provisions  of  47  Vic.  ch.  20  (0.)  on  an  application 
by  Sarah  Felicia  Vaughn,  wife  of  the  deceased,  the  plaintiff 
was  appointed  trustee  upon  giving  security  to  the  satis- 
faction of  the  local  Master  at  Sarnia.  The  plaintiff  gave 
security  pursuant  to  this  order,  and  thereupon  brought  this 
action  to  recover  the  money  payable  under  the  certificate. 

The  defendants  demurred  on  the  ground  (among  other 
grounds)  that  the  Act,  47  Vic.  ch.  20  (0.),  did  not  apply  to 
societies  incorporated  under  R.  S.  O.  (1877)  ch.  167,  and 
that  the  plaintiff*  had  no  locus  standi.  - 

The  demurrer  was  allowed  with  costs  by  Proudfoot,  J., 
who  followed  his  previous  decision  in  Re  0' Heron,  11  P.  R. 
422. 
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The  plaintiff  appealed,  and  the  appeal  came  on  to  be  ^^tatement. 
heard  before  this  Court   (Hag ARTY,  C.  J.  O.,  BuRTON, 
OsLER,  and  Maclennan,  JJ.  A.,)  on  the  19th  of  November, 
1889. 

G.  M.  Rae,  for  the  appellant. 

/.  8.  Robertson,  for  the  respondents. 

January  14th,  1890.    Hagarty,  C.  J.  0. : — 

Apart  from  one  or  two  small  technicalities  as  to  num- 
bers of  statutes,  the  substantial  question  seems  to  be,  as 
stated  by  the  learned  Judge,  whether  47  Vic.  ch.  20,  (0.), 
applies  to  a  corporation  like  that  of  the  defendants. 

The  policy  is  dated  August,  1886,  and  the  incorporation 
was  under  37  Vic.  ch.  34,  consolidated  in  chapter  167  of 
R.  S.  0.,  (1877,)  I  quote  from  the  latter  Act.  It  excludes 
associations  for  "  trade  or  business,"  or  any  purpose  pro- 
vided for  in  any  of  the  Acts  in  the  schedule.  No.  10  in 
the  schedule  is  the  Mutual  Fire  Insurance  Act,  R.  S.  0. 
«h.  161. 

Section  11  provides  for  the  case  of  money  becoming  due 
on  the  death  of  any  member,  excluding  claims  of  creditors 
up  to  $500. 

47  Vic.  ch.  20,  (passed  March,  1884)  is  headed  "  An  Act 
to  secure  to  wives  and  children  the  benefit  of  life  insurance." 

Section  1  declares  the  Act  shall  apply  to  every  law- 
ful contract  of  insurance  now  in  force  or  hereafter  effected 
which  is  based  on  the  expectation  of  human  life,  and  shall 
include  life  insurance  on  the  endowment  plan,  as  well  as 
every  other." 

Section  12  declares  that  if  no  trustee  be  named  in  the 
policy,  &c.,  the  money  may  be  paid  to  the  executors  or  to 
a  guardian  duly  appointed,  or  to  a  trustee  appointed  by  the 
High  Court  of  Justice,  fee,  and  payment  to  him  shall  be  a 
good  discharge  to  the  insurance  company. 

The  plaintiff  here  was  regularly  appointed  trustee  if 
this  Act  applied  to  the  defendant  company. 
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Judgment.  Reading  the  statute' by  itself,  and  in  the  light  of  existing 
Haoarty  laws,  both  as  to  ordinary  insurance  companies  and  benevo- 
C.J.O.  jgjj^  associations,  I  would  certainl}"  hold  it  as  covering  the 
species  of  insurance  appearing  in  this  case.  Its  main 
object  seems  clearly  to  be  the  security  of  life  insur- 
ances, and  to  facilitate  and  provide  means  to  recover  the 
amount,  and  its  first  section  is  made  specially  comprehen- 
sive to  embrace  every  species  "  based  on  the  expectation 
of  human  life." 

I  think  the  statement  of  claim  here  brings  the  defendants 
under  the  Benevolent  Companies'  Act,  and  that  it  does  not 
appear  to  be  a  company  for  trade  or  business.  The  deceased 
was  a  member,  and  on  his  death  the  defendants  were  to 
pay  $2,000  to  his  infant  son,  whom  the  present  plaintiff 
represents,  from  funds  to  be  realized  out  of  assessments  on 
the  members. 

This  I  think  is  within  the  first  section  already  quoted^ 
It  is  clearly  a  life  insurance.  The  Benevolent  Societies 
Act  in  the  consolidation  of  1887,  follows  the  revision  of 
1877.  It  contains  the  same  provisions  as  to  "  trade  or 
business,  and  any  purpose  provided  for  by  any  of  the  Acts 
mentioned  in  the  schedule  to  this  Act."  No.  10  in  that 
schedule  is  chapter  167,  entitled  An  Act  respecting  in- 
surance companies.  Also  No.  2,  chapter  157,  as  to  incor- 
poration of  joint  stock  companies  by  letters  patent. 

This  latter  Act  forbids  (section  4),  as  in  the  revision  of 
1877,  the  granting  of  letters  patent  for  the  working  of  rail- 
ways, and  "  the  business  of  insurance." 

The  companies  mentioned  in  that  Act  seem  all  to  be  for 
business  purposes,  with  capital  stock,  shareholders,  &c. 

Chapter  136  of  the  revision  of  1887,  embodies  47  Vic.  ch. 
20.  Its  title  is  the  same,  and  section  1  extends  its  pro- 
visions to  every  lawful  contract  of  insurance  in  the  com- 
prehensive words  already  cited  from  the  earlier  Act. 

I  think  the  Legislature  in  providing  facilities  for  insur- 
ances as  to  wives  and  children,  and  facilitating  the  collec- 
tion at  a  moderate  cost  of  the  amount  insured,  intended 
by  the  language  used  to  cover  all  classes  of  insurance,. 
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whether  effected  with  ordinary  stock  companies  or  with  Judgment, 
benevolent  associations  not  formed  for  business  or  profit,  Hagarty 
but  simply  for  the  benefit  of  its  members.  C.J.O. 

It  is  difficult  to  see  why  or  how  they  should  design  to 
draw  a  sharp  line  between  the  two  classes.  Both  are 
equally  for  the  benefit  of  wives  and  children ;  and  the 
whole  substance  of  the  matter  was  and  is  a  contract  of 
insurance,  in  their  own  language,  "  based  on  the  expecta- 
tion of  human  life." 

The  appointment  of  the  plaintiff*  as  trustee  was  made 
in  November,  1887.  In  the  March  following,  the  51  Vic. 
ch.  22,  was  passed.  Section  1  declared  that  the  expressions 
"contract  of  insurance,"  "policy  of  insurance,"  and  "policy," 
vrherever  they  occur  in  the  Act  to  secure  to  wives  and 
children  the  benefit  of  life  insurance,  include  any  certifi- 
cate or  contract  hereinafter  mentioned,  or  in  any  way  relating 
to  life  insurance. 

Section  2  expressly  declares  that  "  the  provisions  of  the 
said  Act  extend  and  apply  to  membership,  beneficiary  and 
other  certificates  and  contracts  relating  to  life  insurance 
issued  or  entered  into  by  any  society  or  association  of 
persons,  &c.,  among  the  purposes  of  which  is  the  insur- 
rance  of  the  lives  of  the  members  thereof  exclusively,"  &;c. 
At  the  end  of  the  section  it  includes  certificates  or  con- 
tracts heretofore  issued. 

I  presume  this  Act  was  probably  passed  in  consequence 
of  a  decision  of  Proudfoot,  J.,  in  a  case  of  Re  0' Heron,  11 
Pr.  R.  422,  in  1886,  and  to  remove  doubts.  My  judgment 
would  be  against  the  judgment  of  that  learned  J udge  with- 
out any  reference  to  that  statute.  But  as  the  last  Act 
reads  it  seems  to  me  merely  to  declare  what  by^  the  judg- 
iment  of  the  Legislature  is  the  true  extent  and  meaning  of 
the  Wives  and  Childrens'  Act.  It  says  that  the  language 
thereof  "  includes  "  the  certificate  of  insurance  now  before 
us,  and  that  the  Act  "  extends  and  applies  "  to  such  certifi- 
cates and  modes  of  insurance.  There  is  no  word  of  future 
application,  but  a  formal  present  declaration  that  the 
former  Act  does  extend  to  and  cover  a  case  like  that  before 
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Judgraent.  us  for  judgment.  It  is  an  Act  passed  and  in  operation 
Hagarty    before  this  action  was  commenced. 

CJ.O.  Prior  to  its  becoming  law  the  High  Court  of  Justice 
appointed  the  present  plaintiff  as  trustee,  considering  as 
we  must  presume,  that  the  Wives  and  Childrens'  Act  applied- 
My  learned  brother  Proudfoot  a  year  before  this  order 
had  decided  in  the  0' Heron  Case  as  he  did  in  the  case 
before  us. 

We  are  now  asked  to  decide  on  the  meaning  and  extent 
of  the  Wives  and  Childrens'  Act,  and  I  now  respectfully 
adopt  the  view  of  the  Legislature  as  declared  in  its  last 
Act,  that  the  statute  in  question  does  "  iuclude"  and  "  ex- 
tend to"  an  insurance  like  the  present. 

To  hold  this  statute  declaratory  or  retrospective,  does  not 
interfere  with  any  existing  right  or  interest,  but  may 
rather  be  held  to  refer  to  matters  of  procedure,"  which 
have  generally  been  held  to  affect  pending  as  well  as  future 
litigation.  ^ 

The  general  principle  on  this  question  is  elaborately 
discussed  in  the  Lords,  Gardner  v.  Lucas,  3  App.  Cas.  582, 
especially  Lord  Blackburn's  judgment,  p.  602.  See  also 
Kimhray  v.  Draper,  L.  R.  3  Q.  B.  160. 

Osler,  J.  A. : — 

The  distinction  between  a  company  which  carries  on  the 
business  of  insurance  for  the  purpose  of  gain,  and  an  asso- 
ciation for  the  purpose  of  mutual  insurance,  is  well 
pointed  out  in  the  recent  case  of  New  York  Life  Insurance 
Go.  V.  Styles,  14  App.  Cas.  381,  and  I  refer  to  the  judgment 
of  Lord  Macnaghten  as  containing  a  description  of  just 
what  the  members  of  a  company  incorporated  under  the 
Benevolent  Societies  Act  may  do  through  the  medium  of 
the  company  upon  the  principle  of  Mutual  Life  Insurance. 
He  says,  (p.  41 1 ) :  "Certain  persons  agree  to  insure  their  lives 
among  themselves  on  the  principle  of  mutual  insurance. 
They  take  care  to  admit  none  but  healthy  lives.  They  con- 
tribute according  to  rates  fixed  by  approved  tables,  and 
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they  invite  other  persons  to  come  in  and  join  them  by  Judgment, 
insuring  their  lives  on  similar  terms.  The  rates  fixed  by  Osleb 
the  tables  are  taken  as  being  sufficient  to  provide  for  ex- 
penses,  to  meet  liabilities,  and  to  leave  a  margin  for  contin- 
gencies." And  per  Lord  Herschell,  (p.  409) :  "  In  the  case 
before  us,  certain  persons  have  associated  themselves  to- 
gether for  the  purpose  of  mutual  assurance  ;  that  is  to  say, 
they  contribute  annually  to  a  common  fund,  out  of  which 
payments  are  to  be  made  in  the  event  of  death  to  the  rep- 
resentatives of  the  persons  thus  associated  together.  These 
persons  are  alone  the  owners  of  the  common  fund,  and  they 
and  they  alone,  are  entitled  to  the  management  of  it.  It  is 
only  in  respect  of  his  membership  that  any  person  is  enti- 
tled to  be  assured  a  payment  upon  death." 

Companies  incorporated  under  the  Benevolent  Societies 
Act,  are  really  a  species  of  mutual  benefit  society,  and  as 
they  may  be  incorporated  for  any  benevolent  or  provident 
purpose  or  for  any  other  purpose  not  illegal,  save  for  that 
of  trade  or  business,  and  certain  specially  excepted  pur- 
poses, it  seems  impossible  to  deny,  especially  in  the  face  of 
section  3,  sub-section  2,  and  section  2,  sub-sections  4  and  6 
of  the  Ontario  Insurance  Act,  and  of  51  Vic.  ch.  22,  that 
such  companies  might  even  before  the  passage  of  the 
Ontario  Insurance  Act,  enter  into  contracts  of  mutual  life 
insurance  for  the  benefit  of  their  own  members  exclusively ; 
nay,  more,  that  this  may  have  been  the  very  object  of  the 
incorporation  of  the  defendant  company. 

I  quite  agree  that  it  would  not  at  first  have  been  very 
likely  to  occur  to  any  one  that  a  system  of  mutual  life 
insurance  on  a  large  scale  was  capable  of  growing  up  or  of 
being  organized  under  the  Benevolent  Societies  Act,  yet 
mutual  life  insurance  is  essentially  a  "  provident"  purpose, 
and  as  such  within  its  very  terms.  There  is  nothing  in  our 
Act  except  the  w^ords  benevolent  or  provident  purpose," 
as  there  is  in  some  of  the  English  Benefit  or  Friendly  Soci- 
eties' Acts,  to  control  the  scope  of  the  1st  section,  nor 
have  we,  as  there  is  in  England,  a  line  of  previous  legisla- 
tion on  the  subject,  to  aid  us  in  discovering  the  intention 
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Judgment,  of  the  Legislature  ;  and  we  have  no  reason  to  suppose  that 
OsLER  our  Act  is  founded  upon  or  has  relation  to  the  Imperial 
J.A.  There  are,  perhaps,  difficulties  in  reconciling  some  of 

the  provisions  of  the  Benevolent  Societies  Act  with  those 
of  the  Wives  and  Childrens'  Insurance  Act,  but  it  appears 
to  me  that  their  existence  is  not  a  legitimate  argument 
against  the  application  of  that  Act,  as  they  are  not  removed 
by  the  passage  of  the  Act  of  1888,  51  Vic.  ch.  22. 

We  are  not  to  assume  against  the  rather  loosely  drawn 
pleading  that  the  company  is  one  incorporated  for  a  life 
insurance  business  strictly  so  called.  It  is  alleged  to  be 
incorporated  under  the  Act,  R.  S.  0.  ch.  167,  which  properly 
means  the  revision  of  1877,  and  we  are,  therefore,  to  assume 
that  it  is  such  a  life  insurance  company  as  may  legally 
derive  its  existence  under  that  Act.  If  that  be  so,  the 
contracts  which  they  can  enter  into,  are  unquestion- 
ably such  as  are  comprised  within  those  enumerated  in 
section  2,  sub-sections  4  and  6  of  the  Ontario  Insurance 
Act,  and  come  within  the  very  terms  of  the  1st  section  of 
the  Act  relating  to  insurances  for  the  benefit  of  wives  and 
children,  47  Vic.  ch.  20,  K  S.  O.  1887,  ch.  136,  and  the  pro- 
visions of  that  Act  relating  to  the  appointment  of  a  trus- 
tee are  applicable. 

There  can  be  no  doubt,  looking  at  sections  12  and  13, 
and  more  particularly  at  section  19,  of  the  Act,  as  to  the 
right  of  the  trustee  to  maintain  an  action  in  his  own 
name  for  the  money  to  which  the  infant  is  entitled  under 
the  policy  or  beneficiary  certificate. 

I  think  the  appeal  should  be  allowed. 

Maclennan,  J.  A.  : — 

It  is  clear  that  the  statute  referred  to  in  the  first  para- 
graph of  the  statement  of  claim  must  be  regarded  as  chapter 
167  of  the  of  Revised  Statutes  of  1877,  because  the  proper 
designation  of  the  revision  of  1887,  is  "  The  Revised  Statutes 
of  Ontario,  1887." 

This  statute  was  first  enacted  in  1874,  37  Vic.  ch.  34,  and 
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is  substantially  the  same  as  afterwards  revised  in  1877.  Judgment. 
It  authorizes  incorporation  for  any  benevolent  or  provident  maclennan 
purpose ;  or  for  any  other  purpose  not  illegal,  save  and  J-A. 
except  the  purpose  of  trade  or  business  ;  and  any  purpose 
not  heretofore  provided  for  by  any  of  the  Acts  mentioned 
in  the  schedule. 

Among:  the  Acts  enumerated  in  the  schedule  are  the  Act 
respecting  mutual  insurance  companies,  and  the  Act  to 
consolidate  the  laws  relating  to  such  companies,  and  the 
Act  authorizing  the  formation  of  companies  or  co-operative 
a,ssociations  for  the  purpose  of  carrying  on  in  common  any 
trade  or  business. 

In  the  same  year,  1874,  was  passed  the  Act  37  Vic.  ch. 
o5,  respecting  the  incorporation  of  Joint  Stock  Companies 
by  letters  patent,  which  was  declared  to  be  applicable  for 
the  incorporation  of  companies  for  any  purposes  or  objects 
within  the  Legislative  authority  of  the  Legislature  of 
Ontario,  except  railways  and  insurance. 

When  the  Act  37  Vic.  ch.  34  was  consolidated  in  1877 » 
it  still  excluded  from  the  purposes  of  any  company  to  be 
incorporated  under  it  "  trade  and'  business,"  and  also  the 
purposes  provided  for  by  any  of  the  Acts  in  the  schedule. 

Among  the  Acts  in  the  schedule  are  the  Letters  Patent 
Act,  the  Act  respecting  Co-operative  Associations,  and  the 
Act  respecting  Mutual  Fire  Insurance  Companies.  The 
Letters  Patent  Act,  R.  S.  O.  ch.  150,  sec.  3,  excepts  from 
its  provisions  the  business  of  insurance ;  the  Act  respect- 
ing Co-operative  Associations,  R.  S.  0.  ch.  158,  does  the 
same  thing  by  section  1,  and  the  result  of  an  examination 
of  all  the  Acts  mentioned  in  the  schedule  is,  that  while 
the  business  of  mutual  fire  insurance  is  excluded  from  the 
purposes  for  which  incorporation  may  be  obtained  under 
the  Act,  association  for  the  purpose  of  mutual  life  insur- 
ance is  not  excluded  unless  it  comes  within  the  general 
words  "  trade  or  business." 

I  am  of  opinion  that  an  association  of  persons  for  mutual 
life  insurance  is  not  a  "  trade  or  business"  within  the  mean- 
ing of  the  exception.  I  think  it  is  clearly  not  a  trade,  and 
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Judgment,  although  it  is  not  SO  clear,  I  also  think  it  is  not  a  business* 
Maclknnan  Every  benevolent  and  provident  society  must  necessarily 
have  some  business  to  transact ;  it  must  have  a  board  of 
management  and  officers  to  administer  its  affairs  and  trans- 
act its  business.  We  should  make  the  Act  wholly  nugatory 
to  hold  mutual  insurance  to  be  outside  of  the  Act  for  that 
reason.  The  Act  provides  for  trustees  and  managing 
officers,  treasurer  and  secretary,  for  conducting  the  com- 
pany's affairs.  (Sections  2  and  3.)  Then  section  11  makes 
express  provision  for  the  case  of  a  sum  of  money  becoming 
payable  on  the  death  of  a  member ;  and  there  are  other 
sections  which  I  think  tend  to  the  same  conclusion.  I 
think,  therefore,  the  word  "  business,"  is  used  in  the  limited 
sense  of  trade,  commerce,  traffic,  and  that  so  life  insurance, 
confined  to  the  members  of  the  association,  is  not  a  purpose 
excluded  from  the  Act  by  the  exception ;  Bramwell  v. 
Lacy,  10  Ch.  D.  691. 

The  next  question  is,  whether  it  is  included  within  the 
purposes  of  the  Act  as  being  either  a  benevolent  or  provi- 
dent purpose,  and  I  am  of  opinion  that  it  is.  Life  insur- 
ance is  a  method  of  providing  for  the  future,  and  if  it  be 
not  within  the  Act,  I  do  not  know  what  provident  purpose 
could  be.  It  is  defined  to  be  a  contract  whereby  a  sum  of 
money  is  secured  to  be  paid  upon  the  death  of  the  person 
whose  life  is  assured  :  Wharton's  Law  Lexicon.  It  seems 
to  me  to  be  within  the  very  words  of  the  Act  as  an  asso- 
ciation for  a  provident  purpose. 

I  think,  therefore,  that  if  the  defendants  are  what  the 
statement  of  claim  alleges,  an  insurance  company  carrying 
on  business  at  the  city  of  St.  Thomas,  and  incorporated 
under  R.  S.  O.,  ch.  167,  the  meaning  of  that  is,  that  they 
are  an  association  of  persons  incorporated  under  that  Act 
for  the  provident  purpose  of  mutual  life  insurance ;  and 
that  it  is  not  improper  to  describe  them  as  a  company,  nor 
to  speak  of  their  carrying  on  business,  nor  to  describe  the 
certificate  or  instrument  manifesting  the  plaintiff's  right  to 
his  insurance  merely  as  a  policy. 

The  next  question  is,  whether  the  Act  to  secure  to  wives 
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and  children  the  benefit  of  assurances  on  the  lives  of  their  Judgment, 
husbands  and  parents,  is  applicable  to  such  an  insurance  Maclennan 
as  the  present. 

The  Act  which  was  in  force  when  this  insurance  was 
effected,  as  alleged  in  the  statement  of  claim — viz.,  on  the 
21st  of  August,  1886,  was  the  Act  of  1884,  47  Vic.  ch.  20, 
for  that  Act  had  repealed  and  consolidated  the  previous 
legislation  on  the  subject.  Section  1  declares  that  the  Act 
shall  apply  to  every  lawful  contract  of  insurance  now  in 
force  or  hereafter  effected,  which  is  based  on  the  expecta- 
tion of  human  life  ;  and  shall  include  life  insurance  on  the 
endowment  plan  as  well  as  every  other. 

The  operative  words  here  are  "insurance  based  on  the 
expectation  of  human  life,"  including  life  insurance  on  the 
endowment  plan  as  well  as  every  other. 

I  think  the  words  insurance  based  on  the  expectation 
of  human  life,"  just  mean  life  insurance,  as  distinguished 
from  other  kinds  of  insurance,  such  as  fire,  marine,  acci- 
dent, &c.  The  words  may  not  be  very  apt,  but  what  is 
intended  and  meant  is,  that  the  premium  is  based  on  the 
probable  duration  of  human  life.  But  all  uncertainty  is 
removed  when  the  clause  goes  on  to  say  that  it  includes 
life  insurance  on  the  endowment  plan  as  well  as  on  every 
other  plan.  So  that  the  Act  applies  to  every  kind  of  life 
insurance. 

That  being  so,  it  must  apply  to  the  case  in  hand,  that  of 
a  provident  company  associated  under  the  Act  referred  to 
for  mutual  insurance ;  and  I  think  the  statement  of  claim 
shews  that  this  policy  was  made  by  the  assured  for  the 
benefit  of  his  child  as  authorized  by  the  third  section  of 
the  Act. 

The  remaining  question  is,  whether  the  present  plaintiff, 
who  was  appointed  a  trustee  for  the  infant  child  of  the 
assured,  for  whose  benefit  the  insurance  was  made  under 
section  3,  by  an  order  of  the  High  Court,  dated  the  28th  of 
November,  1887,  can  maintain  this  action  for  the  benefit  of 
the  infant. 

Section  11  says  that  the  assured  may  appoint  a  trustee 
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Judgment,    of  the  money  payable  under  the  policy,  and  provide  for  its 
Maclennan  investment,  and  declares  thafc  payment  to  the  trustee  shall 
discharge  the  company. 

Section  12  provides  that  when  no  trustee  has  been 
appointed  by  the  assured,  the  money  may  be  paid  to  the 
executor  of  the  assured,  or  to  a  guardian  for  the  infant 
appointed  by  the  Surrogate  Court  or  the  High  Court ;  or 
to  a  trustee  appointed  by  the  High  Court,  and  that  such 
payment  shall  discharge  the  company. 

And  then  section  13  provides  that  the  trustee,  executor, 
or  guardian  may  invest  the  money  received  as  therein 
directed,  and  may  from  time  to  time  alter,  vary,  and  trans- 
fer the  investments. 

It  is  contended  for  the  defendants  that  these  provisions 
are  intended  for  the  relief  and  security  of  the  companies 
in  paying  claims,  and  it  is  very  likely  that  was  the  main 
purpose  of  the  sections.  But  the  Legislature  has  gone  far 
beyond  what  was  necessary  for  that  one  purpose.  It  has 
provided  for  the  appointment  of  a  trustee  of  the  money 
payable  under  the  policy.  He  is  spoken  of  as  a  trustee  to 
receive  the  money,  and  he  is  authorized  to  invest  it  when 
received,  and  to  alter,  vary,  and  transfer  the  investments* 
Now,  while  it  is  true  that  the  money  is  the  money  of  the 
infant,  and  that  a  trustee  might  sue  for  it  in  the  name  of 
the  infant,  and  might  also  invest  in  the  name  of  the  infant, 
and  although  there  are  no  express  words  authorizing  the 
trustee  to  sue  or  vesting  the  legal  property  in  the  money, 
either  before  or  after  payment,  in  him,  yet  I  am  of  opinion 
that  such  was  the  intention  of  the  Legislature,  and  such  is 
the  effect  of  the  language  which  is  used.  The  trustee  is 
not  spoken  of  as  the  trustee  of  the  infant,  but  as  the  trus- 
tee of  the  money.  It  is  usual  and  proper  that  the  legal 
title  or  property  in  the  subject  of  the  trust  should  be  in 
the  trustee.  It  is  that  legal  title  or  property  which 
he  holds  upon  trust.  It  is  necessary  that  he  should  have 
the  legal  title  in  most  cases  to  enable  him  to  act  in  his  trust 
with  convenience,  economy,  and  efficiency  ;  and  this  is  so  in 
the  present  case.  He  is  authorized  to  invest  in  government 
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securities,  or  municipal  debentures,  or  mortgages  of  real  Judgment, 
estate;  and  he  may  from  time  to  time  alter,  vary,  and  maclennan 
transfer  the  investments.  I  think  it  is  evident  that  these 
powers  could  not  be  exercised  beneficially  or  conveniently 
without  the  legal  title,  or  otherwise  than  in  the  trustee's 
own  name ;  and  I  therefore  think  the  Legislature  intended 
to  give  the  trustee  a  right  of  action,  as  well  as  a  right  to 
receive  the  money. 

The  only  difficult}^  I  have  had  in  coming  to  these  con- 
clusions, arises  from  the  provisions  of  the  Insurance  Act 
of  Ontario,  first  enacted  in  1876,  39  Vic.  ch.  23,  by  section 
2  of  which  it  is  made  unlawful  under  a  penalty  to  do  any 
insurance  business  without  a  license;  and  which  by  section 
5  requires  a  goverment  deposit  as  the  condition  of  obtain- 
ing a  license. 

This  Act  was  re-enacted  in  substantially  the  same  terms 
in  the  Revised  Statutes  of  1877,  ch.  160,  and  while  mutual 
fire  insurance  companies  are  excepted  from  its  operations, 
there  is  no  exception  made  of  mutual  life  companies  or  of 
provident  companies. 

It  may,  therefore,  be  contended  that  a  provident  life 
company  could  not  insure  its  members  by  mutual  contri- 
butions or  assessments  without  a  license  obtained  under 
the  Insurance  Act,  but  if  not,  I  think  we  cannot  assunie, 
for  the  purpose  of  this  demurrer,  that  the  respondents 
were  not  duly  licensed. 

It  seems,  however,  that  upon  the  Insurance  Act  being 
consolidated  in  1887,  50  Vic.  ch.  26,  it  was  the  opinion  of 
the  Legislature  that  provident  companies  did  not  require  a 
license  under  the  former  Acts,  for  by  section  3,  eub-section 
2,  it  was  enacted  that  the  new  Act  should  not  apply  to 
provident  societies  which  did  not  require  a  license  for  any 
such  contract  before,  and  this  exception  is  repeated  in  the 
revision  of  1887,  ch.  167,  section  3,  sub-section  2. 

Unless  I  had. been  able  to  come  to  the  c3nclusion  that 
this  company  was  a  provident  company  duly  incorporated 
under  ch.  167,  of  the  revise  of  1877,  I  should  have  had 
great  difficulty  in  holding  that  it  came  at  all  within  sec- 
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Judgment,  tions  1  and  2  of  51  Vic.  ch.  22,  for  that  Act  is  restricted 
Maclennan  in  its  application  to  societies  or  assurances  for  "  fraternal, 
provident,  benevolent,  industrial,  or  religious"  purposes. 
But  finding  it  a  life  insurance  company,  that  is  sufficient 
to  bring  it  within  the  Act  for  the  benefit  of  wives  and 
children  without  the  aid  of  the  51  Vic.  ch.  22. 

I  am,  therefore,  with  great  respect,  of  opinion  that  the 
judgment  appealed  from  should  be  reversed,  and  that  the 
demurrer  to  the  {statement  of  claim  should  be  overruled 
with  costs. 

I  have  had  some  hesitation  as  to  the  costs,  for  I  think 
the  statement  of  claim  by  no  means  a  model  of  good 
pleading. 

Burton,  J,  A. : — 

I  think  that  the  conclusion  arrived  at  by  the  learned 
Judge  below  was  correct,  and  that  his  judgment  should  be 
affirmed. 

The  original  Act  securing  to  the  family  of  a  deceased 
husband  the  benefit  of  a  policy  effected  upon  his 
life  was,  at  the  time  of  its  passing  in  1865,  regarded 
as  a  great  innovation,  and  by  many  strongly  opposed  as 
likely  to  operate  unjustly  to  creditors ;  but  there  can  be 
no  question  that  its  provisions  were  confined  strictly  to 
what  is  popularly  known  as  "  Life  Assurance,"  in  other 
words  a  contract  made  with  a  company  authorized  to  carry 
on  the  business  of  life  assurance  for  the  payment  of  a 
certain  sum  at  death  in  consideration  of  an  annual  or 
other  premium  based  on  the  expectation  of  human  life  ; 
and  it  is  not  unimportant  to  remember  that  at  first  noth- 
ing but  an  annual,  half-yearly,  or  quarterly,  or  some  other 
proportionate  part  of  an  annual  premium,  was  permitted, 
although  subsequent  legislation,  perhaps  not  quite  consist- 
ently, has  allowed  the  insured  to  pay  one  premium  in  gross 
and  still  avail  himself  of  the  provisions  of  the  Act. 

The  fact  that  the  debtor  could  derive  no  personal  benefit 
when  the  assurance  was  for  the  whole  term,  had  consider- 
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able  weight  with  the  Legislature  in  making  this  veiy  Judgraent. 
sweeping  change  in  the  law  ;  and  benevolent  or  provident  Rurton 
associations  had  at  that  period  not  been  called  into  exis- 
tence  in  this  Province. 

Clearly  then  the  Act  at  its  passing  was  confined  to  con- 
tracts of  life  assurance,  such  as  I  have  described. 

That  Act  has  been  from  time  to  time  amended,  and  in 
1884  its  provisions  consolidated,  but  the  amendments,  as 
well  as  the  original  Act,  dealt  simply  wdth  life  assurance 
policies  granted  by  companies  duly  authorized  to  carry  on 
the  business  of  life  assurance. 

It  may  be  noted  in  this  connection,  that  previously  to 
the  Act  of  1887,  (50  Vic.  ch.  26)  no  power  existed  except 
by  special  charter  for  the  incorporation  of  companies  to 
carry  on  the  business  of  life  assurance,  and  previously  to 
that  time  any  company,  although  duly  incorporated,  was 
prohibited  under  heavy  penalties  from  making  any  con- 
tract of  insurance  until  it  had  obtained  a  license  and  made 
a  deposit  with  the  Government. 

It  will  be  seen,  therefore,  that  previously  to  1887,  the 
Legislature  expressly  declined  to  authorize  any  but  com- 
panies duly  incorporated  to  carry  on  life  assurance  busi- 
ness, and  in  the  Joint  Stock  Companies  Act  giving  power 
to  the  Lieutenant-Governor-in-Council  to  grant  charters 
for  any  purposes  or  objects  to  which  the  authority 
of  the  Legislature  of  Ontario  extends,  railways  and  the 
business  of  insurance  are  expressly  excepted. 

Is  there  then  anything  in  the  Acts  respecting  benevo- 
lent societies  to  indicate  that  it  was  intended  to  bring 
them  within  the  Act  to  secure  to  wives  and  children  the 
benefit  of  life  assurance  ?  But  before  scrutinizing  them,  it 
may  be  well  to  refer  to  the  English  Acts  upon  which  they 
axe  founded,  and  the  decisions  upon  them. 

The  first  English  Act  enabled  any  number  of  persons  to 
form  themselves  into  a  society  for  the  mutual  relief  and 
maintenance  of  all  and  everj^  the  members  thereof,  their 
wives  or  children,  or  other  relations,  in  sickness,  infancy, 
advanced  age,  widowhood,  or  anj)  other  natural  state  or 
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BuRTON     culation  b}^  way  of  average.    That  Act  was  amended  by 
^'  ^-       extending  its  provisions  to  nominees  of  members,  and 
there  was  also  added,  "  or  for  any  other  purpose  which  is 
not  illegal." 

The  first  of  these  Acts  confined  the  operations  of  the 
society  to  its  members  only — and  only  during  life — the 
amendment  extended  them  to  nominees,  so  that  a  member 
might  provide  for  any  person  he  was  desirous  of  assisting 
in  the  event  of  sickness,  &c.,  but  it  added  also  "or  for  any 
other  purpose  not  illegal." 

It  was  contended  that  these  words  permitted  of  life 
assurance,  but  it  was  held  that  they  must  be  construed  as 
other  purposes,  "  ejusdem  generis,"  that  is,  any  other  pur- 
pose connected  with  the  provident  and  benevolent  matters 
for  which  the  society  was  incorporated  ;  and  it  was  held 
that  though  the  assurance  of  lives  was  not  illegal,  it  did 
not  follow  that  these  societies  could  grant  such  assurances. 

Then  came  the  9th  and  10th  Vie.  ch.  27,  which  extended 
the  powers  in  these  words  : 

"  For  the  lawful  insurance  of  money  to  be  paid  on  the 
death  of  the  members,  their  husbands,  wives,  or  children, 
kindred,  or  nominees,"  and  it  was  held  that  that  did  not 
mean  an  ordinary  assurance  on  a  person's  life,  even  though 
the  rule  giving  them  that  power  had  been  certified  and 
allowed  by  the  registrar.  It  was  held  to  be  in  one  sense 
an  insurance,  because  the  money  that  they  paid  was  like 
a  premium  paid  on  an  ordinary  life  assurance,  but  it  was 
held  to  be  a  very  different  thing  from  an  ordinary  life 
assurance. 

The  English  Acts  did  not,  as  our  Act  does,  prohibit  the 
society  from  engaging  in  any  trade  or  business,  or  incorpor- 
ating for  any  of  the  purposes  mentioned  in  the  schedule, 
including:  insurance,  but  by  judicial  decision  their  operations 
were  confined  to  the  objects  implied  under  the  words 
"  benevolent  or  provident  purpose,"  which  would  include 
insurance  inter  se. 

In  the  course  of  the  argument  in  the  Queen  v.  Shortridge, 
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1  D.  &  L.  855,  Wightman,  J.,  asks :  "How  would  you  say  as  Judgmtirit. 
regards  a  society  for  mutual  assurance  from  losses  by  fire  or  Burton 
sea  ?  There  the  purpose  is  equally  blameless  and  laudable 
as  those  you  are  contending  for.  Would  you  say  that  such 
a  society  is  a  friendly  society  within  the  meaning  of  these 
acts  ?"  The  answer  of  counsel  was  no,  such  a  society  would 
have  nothing  of  a  charitable  nature  in  its  purposes,  but  a 
better  answer  was  given  by  the  Court  in  delivering  judg- 
ment— viz. : 

"  But  I  think  there  is  a  more  direct  answer,  that  the 
Legislature  has  thought  fit  to  regulate  those  societies  (such 
as  insurance  companies)  by  express  Acts  of  Parliament." 

In  the  English  Acts  the  objects  of  such  associations  are 
more  minutely  defined,  but  at  the  time  of  the  passing  of 
our  Act,  the  scope  and  purpose  of  such  societies  were  well 
understood  and  defined  by  judicial  decision  ;  as  also  those 
matters  with  which  they  had  no  power  to  deal,  although 
not  in  terms  prohibited  by  their  Act  of  incorporation. 

The  Acts  as  originally  designed,  were  intended  to  apply 
only  to  the  accumulation  of  the  small  earnings  of  persons 
in  humble  circumstances ;  but  the  purposes  and  objects  of 
such  societies,  though  greatly  extended,  must  nevertheless 
come  within  the  definition  of  provident  or  benevolent  pur- 
poses, and  not  extend  to  matters  which  are  not  strictly  of 
that  character.  It  is  true  that  ex  abundanti  cauteld,  as  I 
presume,  our  Legislature  has  in  terms  excluded  trade  and 
business  and  the  purposes  referred  to  in  the  several  Acts 
mentioned  in  the  schedule,  but  these  restrictions  were 
unnecessary. 

I  have  already  pointed  out  that  the  original  Act  of 
1865  could  not  have  extended  to  an  instrument  like  this 
certificate.  Where  then  are  we  to  look  for  a  change  in  the 
various  Acts  amending  that  Act,  which  would  have  the 
effect  of  extending  its  operation  to  it  ?  The  contracts  refer- 
red to  in  that  Act  and  the  several  amendments,  are  what 
are  described  in  the  Ontario  Insurance  Act  as  contracts 
effected  by  any  corporations  (except  benevolent,  provident, 
industrial,  or  co-operative  associations)  which  are  author- 
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Judgment,  {^ed  to  grant  assurances  and  hold  a  license  for  the  purpose  ; 
Burton  in  other  words,  commercial  contracts  of  assurance,  and  there 
is  nothing  in  the  Benevolent  Societies  Acts  from  which  an 
inference  can  be  drawn  that  it  w^as  intended  to  include 
their  certificates  within  it.  On  the  contrary  the  Acts 
contain  internal  evidence  of  the  most  conclusive  kind,  as 
it  seems  to  me,  that  they  were  not  intended,  previously  to 
1888,  to  be  included. 

Any  Act  depriving  a  creditor  of  a  right  previously  en- 
joyed would  have  to  be  expressed  in  very  clear  terms. 

Now  so  far  from  the  Act,  chapter  136,  which  absolutely 
exempts  the  proceeds  of  a  policy  effected  under  its  pro- 
visions, being  made  to  apply  to  benefits  of  any  kind  under 
the  Benevolent  Acts,  the  exemption  under  the  latter  Acts 
was  confined  at  first  to  $500,  and  under  the  recent  Act 
to  $2,000. 

If  in  a  case  arising  before  the  passing  of  the  Act  of  1888, 
the  money  payable  to  a  member  exceeded  $2000,  what 
possible  answer  could  be  urged  against  the  claim  of  a 
creditor  who  had  attached  the  excess  ?  I  confess  I  can  see 
none. 

In  a  case  recently  decided  in  England  the  learned  J udge 
who  delivered  the  judgment  of  the  Court  uses  this  language : 

"  We  have  arrived  at  this  conclusion  with  some  difficulty, 
though  without  doubt.  The  difficulty  has  arisen  not  from 
anything  inherent  in  the  subject  itself,  which  is  simple 
enough,  and  might  be  quite  simply  treated ;  but  from  the 
mode  of  legislation  now  usual  in  these  matters.  Some- 
times  whole  Acts  of  Parliament,  sometimes  groups  of 
clauses  of  Acts  of  Parliament,  entirely  or  partially,  some- 
times portions  of  clauses  are  incorporated  into  later  Acts, 
so  that  the  interpreter  has  to  keep  under  his  eye,  or,  if  he 
can,  to  bear  in  his  mind,  large  masses  of  by-gone  and  not 
always  consistent  legislation  in  order  to  gather  the  meaning 
of  recent  legislation.  There  is  very  often  the  further  pro- 
vision that  these  earlier  statutes  are  incorporated  only  so 
far  as  they  are  not  inconsistent  with  the  statute  into  which 
they  are  incorporated  ;  so  that  you  have  first  to  ascertain 
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the  meaning  of  a  statute  by  reference  to  other  statutes,  Jaflgment. 
and  then  to  ascertain  whether  the  earlier  Acts  qualify  only  Burton 
or  absolutely  contradict  the  later  ones,  a  task  sometimes 
of  great  difficulty,  always  of  great  labour — a  difficulty  and 
labour,  generally  speaking,  wholly  unnecessary.  It  has, 
indeed,  been  suggested  that  to  legislate  in  this  fashion, 
keeping  Parliament,  in  truth,  in  ignorance  of  what  it  is 
about,  is  the  only  way  in  which  at  the  present  day  legisla- 
tion is  possible.  We  know  not  whether  the  suggestion  is 
correct ;  what  we  do  know  is  that  this  procedure  makes 
the  interpretation  of  modern  Acts  of  Parliament  a  very 
difficult  and  sometimes  a  doubtful  matter." 

I  am  afraid  these  remarks  are  not  wholly  inapplicable 
sometimes  to  our  own  Legislature,  although  we  experience 
no  difficulty  of  the  nature  described  in  this  case. 

I  think  the  Act  of  1865  and  its  amendments  as  they 
stand  now  consolidated,  applied  only  to  contracts  of  life 
assurance  properly  so  called,andthatthebenefits  to  members 
of  provident  or  benevolent  societies,  whether  in  regard  to 
payments  inter  vivos,  or  as  a  species  of  mutual  assurance, 
were  not  within  the  contemplation  of  the  Legislature 
when  passing  that  Act. 

The  remarks  which  I  have  quoted,  though  inapplicable 
in  reference  to  our  own  Legislature  previous  to  the  Act  of 
1888,  may  perhaps  not  be  out  of  place  as  applied  to  it.  It 
may  be  found  that  the  machinery  applicable  to  a  totally 
different  condition  of  things,  may  be  difficult  to  work  out 
in  connection  with  these  benefits  under  an  Act  passed  as  I 
have  pointed  out  for  purely  charitable  objects,  and  I  should 
have  thought  a  simpler  solution  would  have  been  to  strike 
out  the  limitation  of  $2,000  and  extend  the  exemption  to  the 
full  amount  of  the  moneys  payable  to  the  member  or  his 
nominee. 

I  am  free  to  confess  that  a#complete  change  has  been 
effected  by  the  Act  of  1888,  and  I  must  not  be  supposed 
as  being  in  any  way  unfavourable  to  the  object  intended  to 
be  attained  by  that  legislation.  If  it  was  proper  to  ex- 
empt from  the  claims  of  creditors  the  proceeds  of  ordinary 
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adgment  policies,  the  argument  in  favour  of  such  exemption 

BuRTo^.    applies  even  to  a  greater  degree  to  savings  of  this  nature. 
J. A.  That  Act  undoubtedly  brings  assurance  of  this  kind 

then  existing  or  thereafter  to  be  issued  within  the  provis- 
ions of  chapter  136,  but  when  the  Legislature  in  addition  to 
so  declaring  proceeds  to  interpret  and  place  a  construction 
upon  the  law  as  it  existed  before  its  passing,  whilst  giving 
to  that  interpretation  the  most  respectful  consideration 
and  all  the  weight  to  which  it  is  undoubtedly  entitled,  I 
am  quite  unable  to  agree  with  it.  I  feel  that  no  greater 
weight  can  be  attributed  to  it  than  that  of  any  of  our 
learned  brothers,  whose  judgments,  in  the  course  of  our 
judicial  duties,  we  are  called  upon  to  review.  After  giving 
the  matter  my  most  earnest  consideration,  and  with  a 
desire  if  possible  to  decide  in  favour  of  the  beneficiary  in 
this  case,  I  am  compelled  to  hold  that  we  would  not  be 
warranted  in  placing  any  such  construction  upon  the  Act. 

Without  expressing  any  opinion  as  to  the  right  of  a 
trustee  properly  appointed  to  sue,  it  is  sufficient  to  say 
that  a  receipt  of  such  a  trustee  would  be  a  sufficient  dis- 
charge; but  as  in  my  view  the  construction  contended 
for  is  not  the  true  one,  the  trustee  appointed  in  this  case 
before  the  Act  of  1888  was  passed,  is  simply  void,  and  I 
think  the  company  were  rightly  advised  that  a  payment 
to  him  would  be  no  discharge,  but  would  leave  them  ex- 
posed to  an  action  at  the  suit  of  the  infant,  in  the  event 
of  misapplication,  or  the  failure  of  the  investments  in 
which  the  money  might  be  placed. 


Appeal  allowed  ivith  costs,  Burton,  J.  A.,  dissenting. 
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Grant  v.  The  People's  Loan  and  Deposit  Company. 

Contract — Interest  'post  diem — Damages. 

This  was  an  appeal  by  the  defendants  from  the  judgment  statement, 
of  Galt,  C.  J,,  and  came  on  to  be  heard  before  this  Court 
(Hagarty,  C.  J.O.,  Burton,  OsLER.and  Maclennan,  J  J.  A.) 
on  the  10th  of  February,  1890. 

Delamere,  for  the  appellants. 
Beck,  for  the  respondents. 

The  action  was  one  for  redemption,  and  the  chief  question 
involved  in  the  appeal  was  the  construction  of  the  follow^- 
ing  proviso  for  payment  contained  in  the  mortgage  in 
respect  of  which  the  action  was  brought :  "  Provided  this 
mortgage  to  be  void  on  payment  *  *  *  of  $7,500  *  *  *  on  or  be- 
fore the  1st  day  of  June,  1884,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  until  such  pr  incipal  money 
and  interest  shall  be  fully  paid  and  satisfied." 

The  defendants  were  allow^ed  by  the  Referee  interest 
after  the  1st  of  June,  1884,  as  damages,  at  the  rate  of 
six  per  cent,  and  this  ruling  was  affirmed  by  Galt,  C.  J. 

At  the  conclusion  of  the  argument  this  Court  delivered  Judgment, 
judgment  affirming  the  judgment  of  Galt,  C.  J.,  being  of 
opinion  that  the  case  was  not  distinguishable  from  Poiuell 
V.  Peek,  15  A.  K  138,  and  St.  John  v.  Rykevt,  10  S.  C.  R 
278. 


12 — VOL.  xvn.  A.R. 


86 


ONTAEIO  APPEAL  EEPORTS. 


[vol. 


McArthur  V.  The  Northern  and  Pacific  Junction 
Railway  Company  et  al. 

Railways — Constitutional  Law- -Limitation  of  Action — R.  8.  G.  ch.  109, 
sex.  ■S? — Timber  Licenses — Intervals  between  Licenses — Trespass — Con- 
tinuing Damage— R.  S.  0.  {1887)  ch.  28. 

The  defendants,  a  railway  company  incorporated  by  an  Act  of  the  Parlia- 
ment of  Canada  and  subject  to  the  provisions  (among  other. provisions) 
of  section  27  of  the  Railway  Act  of  Canada,  built  their  road  through 
lands  in  the  Province  of  Ontario,  the  fee  of  which  was  in  the  Crown 
bat  over  which  the  plaintiffs  had  for  three  successive  years  held  timber 
licenses  issued  by  the  Provincial  Government.  These  licenses,  giving 
the  right  to  cut  timber  and  exclusive  possession  in  the  usual  for-m,  were 
dated  respectively  the  5bh  of  July,  1883,  the  10th  of  December,  1884, 
and  the  22ad  of  July,  1885,  and  each  extended  from  its  date  to  the  30th 
of  the  next  April.  The  defendants  entered  upon  the  limits  in  question 
about  the  end  of  the  year  188-1:  and  the  road  was  completed  in  July, 
1886.  In  building  the  road  the  defendants  cut  down  timber  on  the 
line  and  also  both  within  and  outside  of  the  six  rod  belts  mentioned  in 
the  statute.  No  timber  was  cut  after  December,  1885.  The  plaintiffs 
brought  this  action  on  the  9th  of  September,  1883,  to  recover  damages 
for  ttie  timber  cut.  It  was  admitted  that  as  to  timber  cut  outside  the 
six  rod  b.elts  they  were  entitled  to  recover,  but  it  was  contended  that 
as  to  timber  cut  on  the  line  and  within  those  belts  the  action  was  bar- 
red. The  defendants  had  filed  their  plan  and  book  of  reference  but 
they  had  not  taken  any  of  the  statutory  steps  to  acquire  the  interest  of 
the  plaintiffs. 

Held— Per  Haga.rty,  C.  J-  0.,  and  Osler,  J.  A.  That  the  damage  to 
the  timber  on  the  line  and  within  the  six  rod  belts  was  damage  "sus- 
tained by  reason  of  the  railway  "  within  the  meaning  of  section  27  of 
R.  S.  C.  109,  and  that  that  section  was  intra  vires  the  Dominion  Parlia- 
ment. That  the  plaintiffs  were  entitled  to  damages  for  the  illegal 
occupation  of  the  limits  and  as  consequent  thereon  to  dam  iges  for  all 
injury  done  during  the  illegal  occupation ;  but  that  the  plaintiffs  had 
no  title  to  the  limits  sufficient  to  maintain  an  action,  either  on  legal  or 
equitable  principles,  in  the  intervals  between  the  licenses.  That,  there- 
fore, the  right  of  action  was  barred  except  as  to  damages  sustained 
during  the  currency  of  the  last  license,  but  was  saved  as  to  those  by 
A'-irtue  of  the  occupation  being  illegal  up  to  the  30th  of  April,  1886, 
less  than  six  months  before  action. 

Per  BuRTOi^,  J.  A.,  and  M Mclennan,  J.  A.  That  the  section  was  ultra 
vires  the  Dominion  Parliament  as  being  an  unnecessary  interference 
with  property  and  civil  rights  within  the  Province,  but  that  even  if 
valid  would  not  avail  for  the  protection  of  the  defendants  as  they  were 
mere  trespassers. 

Per  Maclennan,  J.  A.  That  even  if  the  section  were  valid  and  applied 
the  plaintiffs  were  entitled  to  recover  all  the  damages,  the  trespass 
having  been  a  continuous  uninterrupted  one  and  the  plaintiffs'  right  of 
renewal  of  their  licenses  being  sufficient  to  enable  them  to  recover  not- 
withstanding the  intervals  between  them. 


Statement.        This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Street,  J.,  reported  15  0.  R.  733. 
The  facts  are  stated  in  the  judgments. 
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The  appeal  came  on  to  be  heard  before  this  Court  Statement. 
(Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclenn  an,  JJ.  A.) 
on  the  1st  of  February,  and  6th  of  March,  1889. 

W.  Neshitt,  and  A.  W.  Aytoun-Finlay,  for  the  appellants. 
8.  H.  Blake,  Q.  C,  and  U.  Martin,  Q.  C,  for  the  respon- 
dents. 

Irving,  Q.  C,  for  the  Attorney- General  for  Ontario. 

January  14th,  1890.    Hagarty,  C.  J.  0. : — 

The  statement  of  claim  avers  that  the  plaintiffs  are  lum- 
ber merchants,  and  that  the  defendants  are  a  railway  com- 
pany incorporated  by  Act  of  the  Dominion  Parliament,  and 
that  they  have  been  for  several  years  past  engaged  in  the 
construction  of  a  railway  from  Graven  hurst  through  Mus- 
koka,  &c.,  to  the  east  shore  of  Lake  Nipissing,  and  thence 
through  Algoma  to  Sault  Ste.  Marie, &c., and  that  the  defend- 
ants, Hendrie  &  Co.,  are  railway  con  tractors  ;  that  the  plain- 
tiffs held  timber  licenses  under  the  Government  of  Ontario, 
and  were  entitled  to  take  the  timber  from,  and  occupy,  the 
limits  included  in  these  licenses  to  the  exclusion  of  all 
others  ;  that  in  the  autumn  of  1884  the  defendants  en- 
tered on  the  limits  and  cut  down  and  removed  timber,  and 
so  continued  to  do  for  about  a  year,  and  laid  out  and  con- 
structed a  line  of  railway  through  a  portion  of  the  limits 
and  laid  rails  thereon,  and  that  the  defendants  wrongfully 
broke  and  entered  upon  the  said  limits  and  deprived  the 
plaintiffs  of  the  use  thereof. 

The  railway  company  defends,  "By  statute — Consoli- 
dated Railway  Act,  1879,  sec.  27.    Public  Act." 

The  defendants  Ilendrie  &  Co.  in  their  defence  say  that 
they  were  contractors  under  the  railway  company  who 
represented  to  them  that  they  had  obtained  the  authority 
and  consent  of  the  Government  of  Ontario,  and  of  all 
others,  (if  any),  whose  consent  was  required,  to  enter  upon 
the  said  lands  and  they  claim  to  be  indemnified  by  the 
company. 
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Judgment.      IssuG  is  taken  by  the  plaintiffs. 

Hagarty  was  admitted  for  the  purposes  of  the  trial  that  the 

C.J.O.      company  had  duly  tiled  their  plans,  &c.,  under  the  Railway 
Act. 

No  cutting  or  conversion  took  place  after  December^ 
1885.  The  railway  was  completed  in,  and  has  been  run- 
ning since,  July,  1886.  The  action  was  commenced  on 
September  9th,  1886.  It  was  agreed  to  refer  to  a  referee 
the  question  of  damage,  if  the  defendants  were  liable, 
they  contending  they  were  not  liable  under  the  six  months' 
limitation. 

There  was  also  to  be  a  refercDce  as  to  timber  cut  outside 
the  track  and  belts. 

It  appears  from  the  judgment  of  the  learned  Judge  that 
the  defendants  entered  on  the  land  held  by  the  plaintiffs 
under  license  in  the  Autumn  of  1884,  and  that  they  built 
the  railroad  and  cut  down  and  used  timber  on  the  line,  and 
for  a  great  distance  on  both  sides  of  it,  both  within  and 
outside  the  six  rods  belt. 

None  of  the  trespasses  were  committed  within  six 
months  of  the  bringing  the  action. 

The  learned  Judge  held  that  the  six  months'  limit  w^as  a 
bar  to  everything  done  on  the  line  and  within  the  six 
rods  belt. 

He  notices  an  objection  taken  by  the  plaintiffs  that  the 
defendants  did  not  shew  any  order  or  consent  of  the 
Ontario  Government  authorizing  them  to  enter  on  the  land,, 
and  that,  therefore,  they  could  not  set  up  that  the  damage- 
was  done  by  reason  of  the  railway. 

He  held  that  as  it  was  admitted  that  the  road  had  been 
constructed  and  was  in  actual  operation  under  the  Domin- 
ion Act  before  action  brought,  the  company  w^ere  entitled 
to  the  protection  of  the  clause. 

He  was  of  opinion  that  the  Dominion  Statute  was  not 
ultra  vires. 

As  to  the  objection  that  the  defendants  did  not  prove 
the  assent  of  the  Ontario  Government  to  enter  on  these 
lands,  it  may  be  well  to  consider  it  in  the  first  instance, 
assuming  that  such  leave  was  necessary. 
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The  defendants  are  sued  as  a  railway  company  under  a  Judgment. 
Dominion  charter,  who  have  entered  on  this  land,  laid  Hagauty 
their  railway,  and  cut  timber,  etc.  C.J.O. 

The  plans,  etc,,  were  filed  in  June,  1885.  All  the 
cutting,  it  is  admitted,  was  before  December,  1885.  The 
road  was  completed  and  in  running  order  in  July,  1886, 
and  the  action  brought  in  September,  1886. 

It  seems  to  me  that  at  the  trial  of  this  action  this  com- 
pany were  not  bound  to  prove  the  assent  of  Ontario.  No 
proof  had  been  offered  that  such  assent  had  not  been 
granted.  It  was  said,  I  think,  by  counsel  on  the  argument 
before  us,  that  there  was  no  such  assent,  but  the  presence 
of  counsel  for  the  Ontario  Government  before  us,  under  the 
statute,  R.  S.  O.  ch.  44,  sec.  55,  was  for  the  purpose  of  argu- 
ing questions  as  to  "the  constitutional  validity  of  any  Act  of 
the  Parliament  of  Canada,  or  of  the  Legislature  of  Ontario," 
and  upon  such  questions  the  Minister  of  Justice  or  the  x4.ttor- 
ney-General  may  be  heard,  "notwithstanding  that  the 
Crown  is  not  a  party  to  the  action  or  proceeding." 

Therefore  the  question  before  us  in  which  either  of  the 
Governments  was  concerned,  was  not  whether  such  an 
assent  had  or  had  not  l)een  given,  or  whether  or  no  the 
entry  of  the  railway  company  was  legal  or  illegal;  it  was 
only  the  validity  of  the  enactment  or  any  clause  thereof 
that  was  in  question. 

It  seems  to  me  that  on  the  trial  of  such  a  case  as  this,  it 
was  not  necessary  for  the  defendants  to  prove  the  assent. 
It  might  be  different  if  the  plaintiffs  had  thought  proper  to 
prove  as  part  of  their  charge  of  illegal  entry  that  the  Ontario 
Government  had  not  given  its  assent.  A  Court  trying  this 
case,  with  a  chartered  railway  in  full  operation  before 
action  brought,  with  the  plans  duly  filed,  &c.,  might,  I 
think,  in  the  absence  of  any  proof  to  the  contrary,  or  that 
the  Ontario  Government  had  ever  objected  or  interfered, 
assume  that  the  railway  was  lawfully  on  this  land — at  all 
events  until  the  contrary  was  proved.  It  could  hardly  be 
imagined  that  the  Ontario  Government  would  have  allowed 
the  building  of  a  railway  running,  through  great  sections 
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Judgment,  of  their  ungranted  lands,  without  action  on  their  part  to 
IlAflARTY  restrain.    See  on  this  point  the  late  case  in  the  Privy 

Council,  I^orth  Shore  K  W.  Co.  v.  Pion,  14  App.  Cas.  at 

p.  G30. 

I  do  not  think  that  there  is  any  difference  of  opinion  in 
this  Court  as  to  the  right  of  persons  in  the  plaintiffs'  position, 
as  licensees  of  the  Crown,  to  receive  compensation  from  any 
railway  company  entering  on  the  land  or  taking  the 
timber. 

The  practical  difficulty  arises  in  the  learned  trial  Judge 
holding  that  the  claim  is  barred  as  to  all  injuries  on  the 
line  or  within  the  six  rod  belt  by  the  lapse  of  six  months. 

The  Dominion  Railway  Act,  K  S.  C.  ch.  109,  sec. 
27,  enacts  that  all  actions  or  suits  for  indemnity  for 
any  damage  or  injury  sustained  by  reason  of  the  railway 
shall  be  commenced  within  six  months  next  after  the  time 
when  such  supposed  damage  is  sustained,  or  if  there  is 
continuation  of  damage,  within  six  months  next  after  the 
doing  or  committing  of  such  damage  ceases. 

By  a  Dominion  statute  in  1888,  after  this  action  was 
commenced,  the  limitation  was  extended  to  twelve  months. 

On  this  limitation  clause  two  questions  are  raised.  1st. 
That  the  trespass  and  injuries  complained  of  were  not 
within  the  statute  as  not  being  occasioned  by  reason  of 
the  railway.  2nd.  The  much  wider  question  that  such 
a  limitation  was  ultra  vires  the  Dominion  Parliament 
who  cannot  prescribe  any  such  interference  with  civil 
rights-  If  the  first  of  these  objections  prevail,  it  will  be 
unnecessary  to  enter  on  the  larger  question. 

This  limitation  clause  had  been  the  law  of  the  land 
before  Confederation,  and  is  continued  and  re-enacted  in 
the  General  Railway  Act  of  Ontario,  R.  S.  O.  (1877)  ch.  165, 
sec.  84,  professing  to  follow  verbatim  the  like  clause  of 
C.  S.  C.  ch,  66,  sec.  86.  This  Act,  and  the  last  Act  in 
1887,  professes  to  apply  to  railways  under  the  legislative 
authority  of  the  Ontario  Legislature,  and  those  authorized 
by  Acts  of  the  late  Province  of  Canada  since  the  30th  of 
August,  1851. 
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C.  S.  C.  ch.  66,  professes  to  apply  to  all  railways  authorized  Judgment, 
under  Acts  passed  since  1851,  and  under  any  Act  passed  Hagarty 
after  that  statute,  and  section  86  prescribes  the  six  months'     C.  J.O. 
limitation.    All  this  was  before  Confederation.    Then  our 
Ontario  Legislature,  in  their  Railway  Act  in  1877,  adopts 
this  clause  verbatim,  citing  it  as  from  the  C.  S.  C.  ch.  66. 

By  the  British  North  America  Act,  section  129,  it  is  pro- 
vided that  all  laws  in  force  in  Canada,  &c,,  shall  continue  as 
if  the  Union  had  not  been  made,  subject  to  be  repealed,  &c. 

We  thus  find  the  six  months'  limitation  as  always  exist- 
ing and  merely  re-enacted  by  our  Local  Legislature  as  to  all 
railways  over  which  they  had  authority.  We  are  not  deal- 
.  ing  with  a  case  where  the  Provincial  Legislature  altered 
by  statute  an  existing  law  of  Canada,  so  far  as  it  operates 
in  Ontario.  See  Dohie  v.  Temporalities  Board,  7  App. 
Cas.  136. 

W^hen,  therefore, we  find  the  Dominion  Act  using  the  same 
words  as  to  the  six  months'  limitation  as  appear  in  the  Con- 
solidated Statutes  of  Canada  and  also  in  the  Ontario  Acts, 
we  should  regard  them  as  simply  conforming  to  the  law  as 
existing  in  Ontario  applicable  to  railways,  and  not  as  adopt- 
ing some  new  limitation  or  bar  to  the  rights  of  parties.  If 
the  Dominion  Act  had  said  :  "  subject  to  the  same  limitation 
as  to  bringing  actions  for  indemnity,  as  prevails  in 
Ontario,"  it  could  hardly  be  said  that  there  was  any 
attempt  at  interference  with  the  local  laws. 

I  decline  discussing  any  extreme  case  that  may  be  sug- 
gested, such  as  a  total  bar  to  all  actions  for  indemnity.  It 
will  be  time  enough  to  consider  such  cases  when  we  find 
the  attempt  made  to  curtail  rights  beyond  the  present 
known  limit. 

Some  doubts  were  expressed  as  to  whether  the  injuries 
here  complained  of  as  to  cutting  down  and  converting  the 
plaintiffs'  timber,  fall  within  the  words  "damage  or  injury 
sustained  by  reason  of  the  railway,"  as  they  were  in  fact 
done  before  the  railway  as  such  was  in  existence.  The 
concluding  words  of  the  enacting  section  throw  light  upon 
the  meaning — the  defendants  may  give  the  Act  and  the 
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Judgment,   special  Act  in  evidence  "  and  may  prove  that  the  same  was 
Hagarty    done  in  pursuance  of  and  by  authority  of  this  Act  and  the 
special  Act.'' 

These  words  seem  to  me  very  like  those  used  in  some  of 
the  older  Railway  Acts  :  "  if  any  action  be  brought  for 
any  matter  or  thing  done  in  pursuance  of  this  Act,"  then 
the  six  months'  limitation.  In  Follis  v.  Port  Hope  &c.  R.  W. 
Co.,  9  C.  P.  50,  there  was  this  special  clause  and  also  the 
general  one  under  14-15  Yict.  ch.  51,  "  by  reason  of  the 
railway." 

It  was  there  considered  that  the  plaintiff  could  recover 
for  timber  taken  before  the  railroad  was  made,  but  the  case 
went  off"  on  other  grounds. 

Roberts  v.  Great  Western  R.  W.  Co.,  13  U.  C.  R.  615,  was 
an  action  for  inj  ary  to  a  passenger.  Sir  John  Robinson  says 
that  the  clauses  relied  on  by  plaintiff*,  as  to  damages  by 
reason  of  the  railway,  only  apply  to  actions  for  damages 
occasioned  by  the  company,  "  in  the  exercise  of  the  powers 
given,  or  assumed  by  them  to  be  given,  for  enabling  them 
to  construct  and  maintain  the  railway." 

The  case  arose  on  demurrer  to  the  claim  based  on  16 
Vic.  ch.  99,  sec.  10,  which  is  the  same  as  that  now  in  force  : 

by  reason  of  the  railway. " 

In  Browne  v.  Brochville  and  Ottawa  R.  W.  Co.,  20  U. 
C.  R.  202,  Sir  John  Robinson  refers  to  the  language 
of  some  of  the  English  Railway  Acts  :  "no  action 
shall  be  brought  for  anything  done  or  omitted  to  be  done 
in  pursuance  of  this  Act."  He  then  quotes  the  words  of 
our  Act  :  "  sustained  by  reason  of  the  railway,"  and  adds  : 
"it  appears  to  us  that  our  statute  is  in  its  effect  as  com- 
prehensive as  the  English,  though  the  forms  of  expression 
used  are  very  different." 

I  cannot  concur  in  the  opinion  that  because  the  com- 
pany entered  without  proceeding  to  assess  and  pay  com  - 
pensation  they  are  necessarily  barred  from  the  protection 
of  the  six  months'  clause.  It  is  unfortunate  that  the 
objection  first  raised  in  the  reasons  of  appeal  was  not 
taken  at  the  trial  and  there  decided  on  the  evidence.  If 
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it  be  intended  to  insist  that  the  company  did  enter  and  Judgment, 
make  the  railway  on  some  other  ground  and  for  some  other  Hagarty 
purpose,  merely  using  the  statute  as  a  cloak  or  pretext  to  C.J.O. 
effect  some  other  object,  such  an  objection  should  have 
been  urged  and  tried  as  a  question  of  fact. 

So  far  from  such  a  question  being  raised  we  find  in  the 
admissions  that  the  defendants  filed  in  the  proper  office 
the  usual  plan  and  book  of  reference  required  under  the 
Hallway  Act  as  a  condition  precedent  to  expropriate  lands^ 
that  the  railway  was  completed  and  running  before  the 
action  was  brought,  that  timber  was  cut  on  the  right  of 
way  during  the  course  of  construction  and  for  the  purpose 
of  the  construction  of  the  railway,  and  that  trees  were  felled 
under  section  6,  clause  12,  of  the  Railway  Act. 

These  admissions  form  in  fact  the  whole  of  the  evidence. 
The  statement  of  claim  sets  out  the  purpose  of  the  defend- 
ants' incorporation,  and  that  they  entered  on  the  lands,  cut 
the  timber  on  the  line  of  railway  and  on  both  sides  and 
■constructed  the  line  of  railway  on  the  lands.  The  plain- 
tiffs say  in  effect  that  they  are  suing  the  defendants  for 
what  they  did  to  make  the  railway  under  their  charter. 

I  am  wholly  unable  to  understand  how  I,  as  an  appellate 
Judge,  can  be  properly  asked  to  hold  that  it  is  open  to  me 
to  enquire  whether  the  company  did  bond  fide  enter  and 
cut  under  the  statute  or  otherwise. 

It  is  admitted,  I  think,  beyond  question,  that  the}^  did 
enter  after  filing  plans,  and  did  cut  down  the  timber  for 
the  purpose  of  the  construction  of  the  railway,  and  did 
complete  it  and  open  it  for  use  before  suit. 

I  cannot  see  how  I  can  add  to  this  that  they  acted  in 
that  manner  alio  intuitu,  and  in  bad  faith.  There  is  no 
ground  for  suspecting  even  that  the  entry  was  made  for 
^iny  other  purpose  than  to  make  the  road.  If  I  might 
indulge  in  conjecture,  I  would  say  that  they,  finding  no  one 
in  visible  occupation,  treated  the  lands  as  ungranted  lands 
of  the  Crown  in  a  state  of  nature. 

I  think  that  the  limitation  of  action  clauses  are  fully 
applicable  to  a  case  like  the  present — the  limitation  w'as  to 
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Judgment,  meet  cases  of  error  or  mistake.    No  protection  is  needed 
Hagarty   where  a  company  has  proceeded  regularly. 
C.J.O.         rpj^Q  Qj^ly  (jjrect  authorities  I  have  seen  are  Boothby 

Morton,  3  B.  &  B.  239  ;  OaJdey  v.  Kensington  Canal  Co., 
5  B.  &  Ad.  138. 

The  first  of  these  was  in  1822,  The  action  was  against 
the  commissioners  under  a  Drainagfe  Act,  for  dio^mns;  a 
ditch  and  throwing  soil  on  the  defendant's  land.  It  was 
brought  over  six  months  after  the  act  complained  of.  The 
Act  provided  that  all  actions  against  the  commissioners 
should  be  brought  within  six  months  and  not  afterwards. 
They  were  allowed  to  expropriate  lands  on  payment  of 
compensation,  and  upon  payment  of  the  compensation  they 
had  authority  to  enter  and  use  the  lands. 

It  was  objected  for  the  plaintiff  that  the  payment  of 
compensation  was  a  condition  precedent  to  the  claiming  of 
any  protection  under  the  Act.  Best,  C.  J.,  nonsuited,  and 
the  Court  on  motion  refused  a  rule,  saying  that  the  Act 
contained  nothing  which  afforded  any  ground  for  suppos- 
ing that  even  if  the  provisions  pressed  on  their  notice  had 
not  been  complied  with  the  action  against  the  commission- 
ers could  therefore  be  brought  at  any  unlimited  time. 

The  other  case  was  decided  in  1833.  There  was  the  six 
months'  limitation  clause  and  a  provision  that  no  garden 
ground,  &c.,  should  be  taken  without  the  consent  of  the 
owners.  The  company  entered  and  did  their  work  by  a 
false  representation  to  the  plaintiff's  tenant  that  the  land- 
lord's assent  had  been  obtained.  After  the  expiration  of 
the  six  months  the  action  was  brought.  The  Court  held 
it  was  barred.  Lord  Denman  said  that  the  limitation  w^as 
a  beneficial  one  and  should  be  adhered  to,  that  the  words 
"  anything  done  in  pursuance  of  this  Act,  or  in  execution 
of  the  powers,"  etc.,  must  be  taken  to  mean  something 
done  in  the  prosecution  of  the  w^orks  contemplated  and  not 
merely  making  the  Act  a  colour  ;  that  the  conduct  of  the 
company  could  not  be  approved  of  but  that  the  action  was 
too  late. 
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Littledale,  J.  :  "  The  defendants  are  entitled  to  protec-  Judgment, 
tion  although  they  have  exceeded  their  authority."  Hagaryt 

Patteson,  J.,  agreed.  C.J.O. 

Lord  Wensleydale,  (then  Sir  J.  Parke)  said :  "  The 
words  apply  to  all  cases  where  the  parties  are  intending  to 
act  upon  powers  given  by  the  statute  and  not  merely 
using  it  as  a  cloak  for  their  own  private  purposes. 
Although  the  defendants  here  misrepresented  facts  to  the 
tenant,  that  makes  no  difference  in  the  application  of  the 
clause." 

I  cannot  find  any  trace  of  either  of  these  cases  being- 
overruled  or  questioned.  I  am  prepared  to  be  governed 
by  them. 

The  road  was  incorporated  by  an  Act  of  the  Dominion 
Parliament  in  May,  1881,  44  Yic.  ch.  45,  reciting  that  the 
intention  was  to  build  an  independent  line  of  railway  from 
Gravenhurst,  where  the  Northern  Railway  terminated,  to 
Callendar  station  on  the  Canadian  Pacific  Railway,  and 
thence  to  Sault  Ste.  Marie ;  to  bridge  that  river,  and  con- 
nect the  railway  system  of  Canada  with  that  of  the  North- 
Western  States,  and  that  the  road  would  be  for  the  general 
benefit  of  the  Dominion.  The  Act  contained  provisions 
for  arranging  with  the  State  of  Michigan  respecting  the 
proposed  bridge. 

The  powers  conferred  by  the  General  Railway  Act  of 
1879  are  given  to  this  company.  By  an  Act  of  1883,  46 
Vic.  ch.  67,  the  name  was  changed.  Further  amendments 
were  made  by  an  Act  of  1886,  49  Vic.  ch.  76.  It  recited 
that  the  Dominion  had  advanced  $12,000  per  mile  in  aid 
of  the  railway. 

If  it  be  necessary  to  decide  the  point  expressly,  I  am 
bound  to  say  that  I  think  the  Dominion  Parliament  had 
the  right  to  enact  any  reasonable  limitation  of  the  right 
of  action  for  injuries. 

The  subject  matter  of  this  charter,  viz. :  the  construction 
of  a  railway  declared  from  the  beginning  to  be  for  the 
general  benefit  of  Canada,  was,  as  I  think,  wholly  within 
the  scope  of  Dominion  legislation,  and  consequently  wholly 
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Judgment,  without    the  ran^e  of   Provincial    enactment   as  em- 
Hagarty    phatically  as  bankruptcy  and  insolvency  or  bills  and  notes  : 
C.J.O.      Yalin  v.  Langlois,  5  App.  Cas.  115. 

The  carrying  into  execution  the  powers  granted  by  the 
charter  necessarily  trenched  largely  on  what  are  called 
civil  rights — the  taking  of  land  &c.,  must  do  so. 

The  language  of  the  Privy  Council  in  disposing  of  the 
objection  taken  that  insolvency  legislation  trenched  on 
civil  rights  has  been  often  quoted  and  is  fully  applicable 
here  :  Gushing  v.  Dupuy,  5  App.  Cas.  409. 

"  Procedure  must  necessarily  form  an  essential  part  of 
any  law  dealing  with  insolvency.  It  is  therefore  to  be  pre- 
sumed, indeed^it  is  a  necessary  implication,  that  the  Im- 
perial Statute,  in  assigning  to  the  Dominion  Parliament 
the  subject  of  bankruptcy  and  insolvency,  intended  to  con- 
fer on  it  legislative  powers  to  interfere  with  property,  civil 
rights,  and  procedure,  within  the  Province,  so  far  as  a 
general  law  relating  to  these  subjects  might  affect  them." 

These  words,  I  think,  apply  to  every  class  of  subjects 
assigned  to  Dominion  legislation.  The  present  case  falls 
within  the  words  "  such  works  as,  although  wholly  situate 
within  the  Province,  are  before  or  after  their  execution 
declared  by  the  Parliament  of  Canada  to  be  for  the  general 
advantage  of  Canada,  or  for  the  advantage  of  two  or  more 
of  the  Provinces." 

The  expropriation  of  land  deals  largely  with  procedure, 
fixing  time,  place,  and  manner  of  dealing  with  the  civil 
rights  of  owners,  and  numerous  provisions  are  necessarily 
to  be  found  to  work  out  the  system  common  to  most  rail- 
way creations. 

I  think  a  limitation  based  on  the  almost  universal 
course  of  legislation  in  Canada  cannot  be  justly  held  to  be 
without  the  powers  of  the  charterers.  The  right  to  pass 
such  an  Act  as  this  to  incorporate  a  railway  to  run 
through  properties  in  Ontario  has  not .  been  impugned. 
We  find  our  Local  Legislature  in  1877,  and  again  in  1887, 
in  its  General  Railway  Acts,  specially  inserting  provisions 
giving  powers  to  arbitrators  valuing  lands  taken  by  a  rail- 
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way  either  -  under  the  Act  in  question  "  or  any  Railway  Judgment. 
Act  of  the  Dominion."  hagarty 

I  consider,  in  short,  that  this  railway  was  a  work  as  C.J.O. 
essentially  and  exclusively  a  subject  for  Dominion  legisla- 
tion as  Insolvency,  Bills  or  Notes,  &c. 

The  plaintiffs  obtained  the  usual  timber  license  dated 
5th  of  July,  1883,  to  hold  and  occupy  from  that  date  to 
the  30th  of  April,  J  884,  and  no  longer,  with  the  condition 
that  all  persons  may  at  all  times  make  and  use  roads  upon, 
and  travel  over,  the  ground  hereby  licensed.  Then  come 
conditions  as  to  complying  with  regulations  established  by 
order  in  Council  as  to  measurements,  fee,  otherwise  the 
timber  to  be  forfeited  to  the  Crown. 

Another  license  is  proved  in  the  same  printed  form, 
dated  10th  of  December,  1884,  to  hold  from  that  day  until 
the  80th  of  April,  1885,  and  no  longer. 

A  third  license  is  proved  in  the  same  form,  dated  the 
22nd  of  July,  1885,  to  hold  from  that  date  to  the  30th  of 
April,  1886,  and  no  longer. 

Each  license  states  the  amount  payable  thereunder : — 
"  ground  rent,  S2." 

The  Act  under  which  they  are  issued  allows  the  issue  of 
licenses  for  twelve  months  and  no  longer,  subject  to  the 
regulations,  &c.,  established  by  order  in  Council  :  R.  S.  0. 
(1877)  ch.  26.  The  license  shall  confer  for  the  time  being 
the  right  of  exclusive  possession  to  the  lands  described  and 
to  timber  cut  during  the  term,  provision  being  made  for 
certain  returns  at  the  expiration  of  the  license  on  pain  of 
forfeiture  of  timber,  &;c. 

The  Crown  Land  regulations  contain  many  provisions: 
— The  limits  shall  be  offered  for  sale  by  public  auction 
at  an  upset  price  based  on  valuation,  and  shall  be  sold 
to  the  highest  bidder  for  cash  at  time  of  sale.  License 
holders  who  have  complied  with  all  existing  regula- 
tions shall  be  entitled  to  have  their  licenses  renewed  on  ap- 
plication to  the  commissioner  or  agent.  Timber  cut  in  limits 
for  which  a  license  has  been  suspended  or  held  in  abeyance, 
shall  be  considered  to  have  been  cut  without  authority  and 
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Judgment,  treated  accordingly.  Eenewals  must  be  applied  for  and 
Hagarty  issued  before  the  1st  of  J uly  following  the  30th  of  April,  (the 
date  of  expiration  of  the  last  preceding  license,)  in  default 
whereof  the  right  to  renewal  shall  cease  and  be  treated  as 
forfeited.  No  renewal  shall  be  granted  until  all  dues,  &c., 
are  paid. 

It  is  alleged  by  the  plaintiffs  that  the  defendants  entered 
on  the  limits  in  the  autumn  of  1884,  and  built  the  railway, 
and  cut  down  the  timber,  &c.  It  was  admitted  that  none  of 
the  trespasses  complained  of  took  place  at  a  date  later  than 
December,  1885.  It  appears  that  from  the  30th  of  April, 
1884,  when  the  first  license  expired,  to  the  10th  of  December, 
1884,  no  license  was  in  existence.  It  was  during  this 
interval  that  the  first  wrongful  entry  by  the  defendants 
took  place.  Then  from  the  30th  of  April,  1885,  to  the 
22nd  of  July,  a  like  interval  took  place.  The  last  license 
expired  in  April,  1886,  and  the  action  was  brought  on  the 
9th  of  September  following. 

On  the  argument  of  this  case  we  had  not  the  advantage 
of  hearing  from  counsel  any  discussion  as  to  whether  we 
should  hold  the  plaintiffs  entitled  to  the  exclusive  posses- 
sion of  these  limits  from  the  granting  of  the  first  license 
to  the  expiration  of  the  last,  or  whether  their  title  was 
limited  to  the  time  expressly  covered  by  each  license ;  nor 
was  reference  made  to  the  cases  bearing  on  the  point. 

The  chief  importance  of  this  question  is  as  to  the  appli- 
cation of  the  six  months'  limitation  clause,  and  also  as  to 
whether  the  wrongful  entry  and  continuing  occupation  by 
the  railway  drew  with  it  the  whole  claim  for  damage  to 
the  timber,  thus  avoiding  the  necessity  of  suing  in  six 
months.  We  have  heard  next  to  nothing,  if  not  absolutely 
nothing,  on  this. 

If  the  plaintiffs  cannot  be  considered  as  legally  in  posses- 
sion during  the  long  intervals  between  the  licenses,  all  claim 
for  damages,  either  to  realty  or  personalty,  would,  in  my 
view,  be  barred  after  six  months  from  the  termination  of 
their  title  under  the  license. 

Graham  v,  Heenan,  20  C.  P.  340.    The  headnote  gives 
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the  substance  :    "  Where  the  plaintiff  entered  on  lands  of  Judgment, 
the  Crown,  in  the  summer  months,  without  any  right  of  Hagartt 
occupation,  and  no  one  hindering  him,  cut  and  cured  hay,  C.J.O. 
but  was  prevented  from  moving  it  by  defendant  who  subse- 
quently took  possession,  under  colour  of  a  timber  license 
which,  however,  was   only  in  force  during   the  winter 
months,  Held,  that  the  plaintiff  had  no  right  of  action 
against  the  defendant  for  the  value  of  the  hay  so  cut,  the 
former  shewing  no  better  title  than  the  latter." 

It  was  in  evidence  that  the  Crown  always  recognized 
the  right  of  a  previous  licensee  to  have  the  limits  licensed 
to  him  the  next  year.  It  was  also  shewn  that  the  defend- 
ant held  previous  licenses. 

The  Court  says :  "  It  is  not  necessary  to  [decide  for  any 
absolute  right  in  the  licensee  in  the  intervals  between  each 
successive  license.  I  only  refer  to  it  as  rebutting  any 
presumption  in  favour  of  the  plaintiff  being  considered  as 
in  possession,  and  defendant  as  a  mere  wrongdoer." 

The  case  shewed  that  the  plaintiff  was  a  mere  wrongdoer, 
without  a  shadow  of  title,  and  he  was  defeated  on  the 
infirmity  of  his  own  title  to  take  the  hay  from  the  defend- 
ant's custody  in  September. 

The  often  cited  case  of  Harper  v.  Charlesworth,  4  B.  & 
C.  574,  is  commented  on.  An  occupier  of  Crown  lands  pay- 
ing a  nominal  rent  to  the  Crown,  although  liable  to  be  turned 
out  at  pleasure  by  the  Crown,  was  held  entitled  to  sue  mere 
trespassers  on  the  actual  possession.  The  Crown  was  of 
course  not  bound  in  title. 

In  the  same  volume  (20  CP.)  is  McDonald  v.  Bonfield, 
p.  73.  The  headnote  is  :  "  The  entry  of  a  party  on  timber 
limits  to  cut  hay,  and  his  cutting  and  stacking  it  on  the 
land,  do  not  give  him  such  property  in  the  hay  cut  as  to 
enable  him  to  maintain  trover  for  the  removal  against 
persons  claiming  by  virtue  of  Crown  licenses  then  in  force." 

The  evidence  is  not  stated.  Mr.  Justice  Gwynne,  in 
his  judgment,  quotes  from  the  then  regulations,  and  the 
right  to  renewal  on  conditions.  "We  may  assume,"  he 
say»,  "that  the  licensee  complied  with  these  regulations, 
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Judgment,  for  by  the  evidence  it  appears  that  a  renewal  license  for 
Hagarty  tlie  same  limits  was  issued  to  him  on  the  24th  day  of 
C  .J  O.  October,  1868."  It  was  held  that  the  plaintiff  had  no  title 
whatever  against  the  Crown,  and  that  this  license  con- 
ferred upon  the  licensee  exclusive  possession  of  the 
meadow  upon  which  the  hay  had  grown,  and  the  exclusive 
right  to  the  hay  then  cut  and  stacked  thereon."  His  entry 
to  take  the  hay  was  held  to  be  under  the  authority  of  this 
license. 

I  think  it  clear  from  the  judgment  that  the  licensee's 
taking  of  this  hay  w^as  subsequent  to  the  last  license. 

Gilmourv.  Buck,  24  C.  P.  187,  was  replevin  by  a  licensee 
for  logs«  The  plaintiffs  had  for  several  years  taken  out 
licenses.  Very  full  evidence  was  given  as  to  the  practice 
of  the  Land  Department  as  to  licenses.  The  logs  were  cut 
by  the  defendant  in  the  winter  of  1872-3.  The  plaintiffs' 
renewed  license  was  not  issued,  until  the  5th  of  April, 
1873,  and  was  stated  to  be  from  the  29th  of  June,  1872,  to 
expire  on  the  30th  of  April,  1873  ;  this  professed  to  cover 
the  period  when  logs  were  taken  by  the  defendant.  The 
plaintiffs'  agent  had  gone  to  mark  the  logs,  but  was  forcibly 
prevented  by  the  defendant,  who  opened  a  dam  and  floated 
them  down  a  stream  after  the  license  had  issued. 

The  trial  Judge  found  as  a  fact  that  the  plaintiffs  were 
in  possession  at  the  time  the  trespass  was  committed  al- 
though the  license  had  not  actually  issued. 
*  Judgment  was  given  for  the  plaintiffs  by  the  Court,  as 
the  latter  were  shewn  to  have  been  in  actual  possession. 
The  preceding  cases  are  reviewed,  and  the  doctrine  of 
Harper  v.  Charlesiuorth,  4  B.  &  C.  574,  noticed,  and  the 
defendant's  position  as  a  mere  wrongdoer  considered. 
Nothing  was  decided  as  to  the  rights  in  the  interval  from 
the  30th  of  April  to  actual  renewal. 

Contois  V.  Bonfield,  25  C.  P.  39,  does  not  touch  the  point 
in  question.  The  judgment  of  Gwynne,  J.,  is  chiefly  on  the 
peculiar  point  of  the  case,  which  appeared  in  this  Court  in 
Appeal  :  27  C.  P.  84.  The  language  of  Moss,  C.  J.,  may  be 
referred  to  as  to  the  licenses,  and  also  as  to  the  equitable 
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plea  on  which  the  defendant  rested  as  licensee.  The  dis-  Judgment, 
pute  was  finally  adjusted,  and  justice  done,  in  the  suit  of  Hagarty 
Attorney -General  et  at.  v.  Contois,  25  Gr.  346. 

I  am  unable  to  agree  that  we  should  hold  the  plaintiffs' 
title  to  the  limits  sufficient  to  maintain  this  action,  either 
on  legal  or  equitable  principles,  in  the  interval  between 
these  three  licenses. 

If  they  had  shewn  an  actual  possession  during  the  inter- 
vals, as  in  Gilmour  v.  Buck,  24  C.  P.  187,  the  case  might 
be  different,  but  as  already  remarked,  we  have  no  evidence 
whatever  except  the  statements  in  the  pleadings  and  cer- 
tain admissions. 

If  the  Crown  intended  to  give  a  right  of  renewal  from 
the  date  of  the  first  license  to  the  end  of  the  last  license, 
each  renewal  could  have  professed  to  be  from  the  expira- 
tion of  the  preceding.  But  thej  do  not.  When  we  talk 
of  the  equitable  right  of  the  licensee  as  against  the  Crown 
to  obtain  a  renewal  we  are  answered  by  the  production  of 
the  so  called  renewal,  granted  and  dated  after  an  interval 
of  months. 

I  think  we  may  uphold  the  plaintiff's'  right  to  have  the 
reference  varied  so  as  to  include  an  account  of  all  timber 
taken  from  the  date  of  their  last  license,  22nd  of  July, 
lcS85,  up  to  the  end  of  the  following  December,  after 
which  time  the  admissions  state  that  no  timber  was  cut. 

It  is  true  that  six  months  elapsed  from  December  to 
the  bringing  of  the  action  in  September  following.  But 
the  action  in  form  charges  ^n  entry  on  the  limits,  and  the 
placing  of  this  road  thereon,  and  the  taking  of  the  timber, 
&c.  When  the  plaintiffs  obtained  their  exclusive  right  of 
possession  on  the  22nd  of  July,  1885,  they  found  the 
defendants  trespassing  on  the  limits  and  occupying  them. 

No  notice  whatever  was  apparently  taken  by  the  counsel 
either  below  or  before  us,  or  any  stress  laid  on  any  injury  to 
the  realty  or  claim  for  damages  on  that  head,  but  we  must 
notice  it,  and  it  seems  that  when  the  claim  is  in  the  nature 
of  quare  clausum /regit,  all  damages  to  fences, trees, herbage, 
&c.,  may  be  claimed  as  consequent  thereon. 
14— VOL.  XVII.  A.R. 
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Judgment.  this  view  the  statutable  limitation  would  not  seem  to 

Hagarty    apply,  as  the  illegal  occupation  of  the  plaintiffs'  land  con- 
C.J.O.      tinued  at  least  to  the  expiration  of  their  license  in  April, 
1886,  and  the  action  was  brought  within  six  months  there- 
from. 

In  Snure  v.  Great  Western  R.  If.  Co.,  13  U.  C.  R.  376, 
the  late  Sir  John  Robinson  commenting  on  the  clauses  as 
to  continuing  damage,  says :  "  The  effect  of  this  is  to  save 
the  right  of  action  for  the  whole  damage,  where  the  suit  is 
brought  within  six  months  after  the  injury  has  ceased,  and 
of  course  the  action  is  saved  as  to  all  the  damage  so  long 
as  the  injury  continues." 

Draper,  C.  J.,  refers  to  this  decision  in  Patterson  v.  Great 
Western  B,  W.  Co.,  8  C.  P.  89. 

I  think  the  decree  of  the  learned  trial  Judge  must  be 

o 

varied,  as  indicated,  so  as  to  direct  an  inquiry  into  all 
damages  from  the  22nd  of  July  to  the  30th  of  April 
following. 

Burton,  J.  A. : — 

The  defendants,  the  railway  company,  are  incorporated 
under  an  Act  of  the  Dominion  Parliament,  and  derive 
whatever  powers  they  are  entitled  to  exercise,  under  it  and 
some  amendments  to  it. 

They  have  not  sought  for  nor  obtained  any  powers  from 
the  Legislature  of  the  Province,  and  the  acts  complained 
of  were,  as  they  allege,  committed  by  them  in  preparing 
for  the  construction  of  their  line  of  railway  through  lands 
situated  in  this  Province. 

The  plaintiffs  held  the  lands  through  which  the  defen- 
dants subsequently  constructed  their  railway,  and  on 
which  the  timber  in  question  was  cut,  under  a  license  from 
the  Ontario  Government,  which  conferred  upon  them  the 
right  to  the  exclusive  possession  of  the  lands  until  the 
issue  of  a  patent  from  the  Crown  to  a  purchaser,  and 
vested  in  them,  during  its  continuance,  the  right  to  the 
timber  and  trees  which  were  cut  by  the  defendants. 
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The  learned  Judge  below  has  dealt  with  the  case  in  Judgment, 
three  aspects  : —  Burton 

1st.  As  regards  the  trees  cut  upon  the  track  proper 
selected  by  the  company,  and  on  which  they  have  since 
constructed  their  railway. 

2nd.  The  trees  cut  upon  the  six  rod  belt  on  either  side 
of  the  track. 

3rd.  The  trees  cut  beyond  those  two  belts. 

As  to  the  last,  he  held  the  company  to  be  trespassers, 
and  ordered  a  reference  to  the  County  Court  Judge  of 
Lincoln  to  ascertain  the  damages,  and  as  to  the  other  two, 
he  held  the  action  barred,  not  having  been  brought  within 
six  months  as  provided  by  section  27  of  the  General  Rail- 
way Act  of  the  Dominion. 

The  point  mainly  argued  before  us  was  as  to  the  power 
of  the  Dominion  Parliament  to  limit  the  time  for  bringing 
actions  in  this  Province  in  respect  to  trespasses  of  the 
nature  complained  of — the  ordinary  limitation  being  six 
years. 

Assuming  for  the  present  that  this  section  of  the  Act  of 
Parliament  is  within  the  power  of  the  Dominion,  and  that 
the  construction  placed  by  my  learned  brothers  upon  sec- 
tion 27  be  correct,  then  these  plaintiffs  are  wholly  without 
remedy  for  the  timber  cut  over  a  strip  of  between  four  and 
live  miles  in  length  and  297  feet  in  width,  the  six  months' 
limitation  having  run  before  the  commencement  of  the 
action. 

Some  of  the  trees  were  alleged  to  have  been  cut  in  1884, 
and  the  plan  or  map  and  book  of  reference  required  by  the 
sub-sections  of  section  8  of  the  Railway  Act  (Dominion), 
were  filed  in  June,  1885,  but  I  understand  it  to  be  conceded 
that  the  trespasses  in  question  were  after  that  date,  and 
the  last  cutting  was  not  later  than  December,  1885,  and 
the  action  was  commenced  in  September,  1886. 

No  offer  of  compensation  or  readiness  to  arbitrate  was 
ever  made  or  given  as  provided  by  the  Act.  The  acts 
were  therefore  wholly  unwarranted  and  illegal. 

Now  it  is  almost  elementary  law  that  the  act  or  acts  for 
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Judgment,   which  compensation  may  be  claimed  must  be  done  in  the 
Burton    lawful  exercise  of  the  statutory  powers  of  the  company  : 
J.  A.      Imperial  Gas  Light  and  Coke  Co.  v.  Broadhent,  7  H.  L.  C. 
600  ;  Ricket  v.  The  Metropolitan  E.  W.  Co.,  L.  R.  2  H.  L. 
175. 

For  anything  done  in  excess  of  their  powers  or  contrary 
to  what  the  Legislature  in  conferring  those  powers  has 
commanded,  the  proper  remedy  is  an  action :  Brine  v. 
Great  Western  B.  W.  Co.,  2  B.  &  S.  402  ;  Cator  v.  The 
Lewisham  Board,  5  B.  &;  S.  115. 

It  follows,  therefore,  that  if  the  acts  amount  to  trespass, 
the  owner  of  the  property  cannot  come  to  the  Court  for  a 
mandamus  to  assess  compensation. 

After  notice  to  treat  matters  are  in  a  different  position, 
and  it  is  important  to  bear  in  mind  that  there  is  a  very 
material  distinction  between  our  Act  and  the  English  Acts. 
A  notice  to  treat  there,  when  once  given  cannot  be  revoked 
— there  is  no  locus  i^enitentim — with  us  it  is  different. 
At  any  time  before  the  award  is  finally  made,  the  com- 
pany can  desist, — paying  the  costs.  So  that  even  in 
England,  although  the  giving  of  the  notice  to  a  certain 
extent,  and  for  certain  purposes,  creates  the  relative  situa- 
tion of  vendor  and  purchaser,  the  giving  it  does  not  itself 
constitute  a  contract,  nor  entitle  the  company  to  a  specific 
performance :  Haynes  v.  Haynes,  1  Dr.  &;  Sm.  426  ;  and  see 
In  re  Marylehone  Improvement  Act,  L.  R.  12  Eq.  389  ;  but 
a  verbal  assent  on  the  part  of  the  owner,  and  an  agree- 
ment as  ^o  the  price,  is  sufficient  notwithstanding  the 
requirements  of  the  Statute  of  Frauds. 

The  owner  can,  of  course,  obtain  an  injunction,  and  the 
Court  on  a  motion  to  dissolve  will  usually  refuse  to  inter- 
fere unless  the  company  consent  to  put  the  matter  in  train 
for  compensation ;  but  it  is  only  in  such  or  similar  cases 
that  the  Court  will  interfere. 

After  notice  the  owner  may  either  remain  passive,  treat- 
ing the  company  as  trespassers  if  they  enter  before  the 
award  is  made  and  compensation  paid,  or  he  may  compel 
them  to  proceed  to  arbitration. 
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The  admissions  do  not  shew  when  the  plaintiffs  first  Judgment, 
became  aware  that  their  property  was  being  despoiled,  Burton 
and  when  they  brought  their  action  they  are  met  with  J-^- 
the  statute  of  limitations. 

The  words  of  the  27th  section  are  peculiar  to  the  legis- 
lation of  the  Dominion  and  Province.  I  thought,  at  first, 
that  they  were  imported  from  the  adjoining  States,  but  I 
have  been  unable  to  find  similar  enactments  there. 

The  language  I  refer  to,  "  All  actions  or  suits  for  indem- 
nity for  any  damage  or  injury  sustained  by  reason  of  the 
railway  shall  be  instituted  within  six  months,"  has  come 
up  from  time  to  time  for  judicial  interpretation,  and  has 
given  rise  to  great  diversity  of  opinion,  and  expressions 
not  material  to  the  decision  of  the  case  then  in  review  have 
occasionally  been  made  perhaps  without  sufficient  con- 
sideration. I  should  certainly,  if  that  had  been  the  point 
calling  for  decision,  have  been  more  guarded  and  precise 
in  the  language  I  used  in  Kelly  v.  Ottawa  Street  B.  W. 
Co.,  3  A.  K  616,  where  most  of  the  decisions  were  re- 
viewed, where  I  refer,  in  one  portion  of  my  judgment, 
to  works  of  preparation  as  well  as  construction ;  but 
reading  the  whole  of  the  judgment  together  it  is  clear 
that  I  understood  the  section  then,  as  I  do  still,  to 
refer,  at  most,  to  injuries  or  damages  arising  from  the 
actual  construction  of  the  railway,  where  the  company  or 
its  agents  were  acting  in  the  bond  fide  belief  that  they 
were  properly  exercising  their  powers,  but  were  in  point 
of  fact  exceeding  them  or  doing  the  work  unskilfully, 
and  not  to  cases  where  the  railway  itself  had  no  existence, 
and  the  acts  complained  of  were  not,  and  could  not,  be 
supposed  to  be  done  in  the  construction  of  the  railway,  but 
were  purely  acts  of  trespass,  without  the  slighest  pretence 
of  justification. 

It  is  unnecessary  in  this  case  to  consider  whether  the 
Courts  were  correct  or  not  in  holding  the  section  to  apply 
after  the  railway  was  constructed,  to  acts  of  negligence  in 
the  management  of  it;  such  as  omitting  to  sound  the  whistle 
or  ring  the  bell  on  approaching  a  crossing,  or  in  injury  to 
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Judgment,  cattle,  or  in  allowing  sparks  to  escape  from  the  locomotive, 
Burton  where  it  might  in  a  sense  be  said  that  the  injury  was  caused 
J.  A.  \yj  reason  of  the  railway  although  it  would  be  more  accurate 
to  say  that  it  was  caused  by  the  negligence  ot  the  persons 
who  were  managing  the  trains,  but  this  is  a  very  different 
case,  and  the  question  is  not  whether  under  such  language 
as  is  to  be  found  in  some  of  the  English  cases,  such  for 
instance  as  Garton  v.  The  Great  Western  R.  W.  Co.,  E.  B» 
&  E.  837,  the  limitation  would  apply,  but  whether  the 
words  of  our  own  Act,  "  by  reason  of  the  railway,"  can 
be  made  to  extend  to  acts  of  this  nature  where  the  railway 
had  no  existence,  and  might  possibly  never  be  brought  into 
existence. 

Mr.  Justice  Patterson  in  the  course  of  his  judgment  in 
Kelly  v.  Ottawa  Street  R.  W.  Co.,  3  A.  K  616,  referring  to 
this  difference,  says  :  "  The  substituted  phrase  is,  in  one 
direction  at  all  events,  more  comprehensive  than  the 
original,  as  it  is  capable  of  extending  to  many  occurrences 
which  are  not  done  or  omitted  in  pursuance  of  the  statute, 
while  in  the  other  direction  it  is  easy  to  perceive  that 
some  things  done  or  omitted  in  pursuance  or  by  authority 
of  the  Act,  could  not,  with  strict  precision,  be  said  to  be  by 
reason  of  the  railway  ;  such,  for  example,  as  works  of  pre- 
paration and  construction,  which  must  be  in  progress  for 
a  long  time  before  they  result  in  the  formation  of  a  rail- 
way." 

It  would  certainly  be  a  very  wide  construction  to  place 
upon  the  words  which  the  Legislature  has  thought  proper 
to  use  to  hold  that  they  included  acts  of  this  kind,  although 
in  point  of  fact  a  single  foot  of  the  railway  was  not  then 
and  might  never  be  built.  The  case  of  Follis  v.  Port  Hope 
d'C.  R.  W.  Co.,  9  0.  P.  50,  would  seem  at  first  sight  to  give 
some  colour  to  such  an  interpretation,  but  when  examined 
it  will  be  found  to  be  no  authority  for  it,  having,  as  I 
read  it,  been  decided  under  a  differently  worded  section, 
although  at  the  time  of  the  decision,  but  after  the  com- 
mitting of  the  trespass,  a  clause  similar  to  the  one  we  are 
now  discussing  had  been  introduced  by  amendment,  so  that 
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the  Act  as  amended  contained  two  limitation  clauses  :  one  Judgment, 
similar  to  the  present,  and  another  providing  in  general  BurtoxV 
terms  that  if  any  action  or  suit  should  be  brought  against 
any  person  or  persons  for  any  matter  or  thing  done  in  pur- 
suance of  the  Act,  it  should  be  brought  within  six  months. 

The  Court  there  held  that  under  the  pleading  as  framed 
the  plaintiff  was  confined  to  proof  of  one  act  of  trespass, 
and  as  that  act  was  done  under  the  original  statute,  it  was 
met,  if  not  by  the  reference  which  had  been  entered  into 
but  not  proceeded  with,  at  all  events  by  the  limitation  as 
to  time  to  be  found  in  that  statute. 

But  assuming  that  the  words  "  by  reason  of  the  rail- 
way "  could  be  treated  as  synonymous  with  the  words 
usually  to  be  found  in  the  English  Acts  "  in  exercise  of  the 
powers  of  the  company,"  which  no  doubt  would  extend  to 
all  persons  acting  under  or  in  pursuance  of  those  powers 
although  in  excess  of  them,  and  to  all  persons  having  a 
bond  fide  belief  in  the  existence  of  a  state  of  facts,  which 
if  they  had  existed,  would  have  afforded  a  defence  to  the 
action,  although  they  had  proceeded  illegally  or  exceeded 
their  jurisdiction,  still  the  defendants  here  have  failed  to 
bring  themselves  within  those  classes  of  cases. 

Protection  clauses  of  this  nature  are  intended  for  the 
benefit  of  those  who  want  to  act  rightly  and  have  by  mis- 
take done  wrong.  "  The  object,"  says  Lord  Ellenborough, 
in  Theobald  v.  Crickmore,  1  B.  &  Aid.  at  p.  229,  "  clearly  is 
to  protect  persons  acting  illegally  but  in  supposed  pursu- 
ance and  with  a  bond  iide  intention  of  discharging  their 
duty  under  the  Act  of  Parliament." 

The  law  is  nowhere  more  clearly  stated  than  in  the  judg- 
ment of  that  very  able  Judge  the  late  Mr.  Justice  Willes, 
in  Chamberlain  v.  King,  L.  R.  6  C.  P.  at  p.  478,  where 
he  says  :  "  The  proper  question  for  the  jury  is,  whether 
the  defendant  honestly  believed  in  the  existence  of  a 
state  of  facts  which,  if  it  had  existed,  would  have  justi- 
fied him  in  doing  as  he  did."  And  he  afterwards  points 
out  that  in  a  case  which  had  been  cited  as  apparently 
deciding  that  an  honest  belief  would  be  insufiicient  unless 
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Judgment,  the  defendant  had  reasonable  ground  for  such  belief,  that 
Burton  that  judgment  must  be  read  with  reference  to  the  facts  of 
that  case;  and  that  the  decision  merely  amounted  to  this  : 
"  There  must  be  facts  on  which  a  belief  could  be  based;"  and 
he  referred  to  the  law  being  quite  settled  by  the  decisions 
in  Hermann  v.  Seneschal,  13  C.  B.  N.  S.  392,  and  Roberts 
V.  Orchard,  3  H.  &  C.  769.  See  also  Kine  v.  Evershed,  1.0 
Q.  B.  143  ;  Spooner  v.  Juddow,  6  Moo.  P.  C.  257  ;  Booth 
V.  Clive,  10  C.  B.  827  ;  Read  v.  Goker,  13  C.  B.  850  ;  Arnold 
V.  Hamel  9  Exch.  404  ;  Leete  v.  Hart,  L.  R.  3  C.  P.  322  ; 
Hughes  v.  BucJdand,  15  M.  &  W.  346. 

That  being  then  the  law  applicable  to  such  a  case  as  the 
present,  what  were  the  facts  which,  if  they  had  existed, 
would  have  justified  the  defendants  in  entering  on  the  land 
and  cutting  the  trees  ? — Nothing  but  the  tender  and  accept- 
ance of  the  amount  of  compensation  offered  under  the  Act 
or  awarded  by  a  competent  tribunal  would  have  afforded 
a  justification. 

These  defendants  being  prima  facie  trespassers  were 
bound  to  shew  a  justification,  the  onus  was  upon  them, 
and  failing  to  prove  it  they  were  not  entitled  to  the 
statutory  protection. 

It  appears  to  have  been  assumed  that  it  was  sufficient 
for  them  to  shew  that  the  trespasses  occurred  more  than 
six  months  before  action,  without  giving  any  evidence  to 
shew  that  they  had  an  honest  belief  that  the  compensation 
had  been  offered  and  accepted. 

The  case  was  tried  before  a  Judge,  without  a  jury,  upon 
admissions  made  on  both  sides  which  they  deemed  suffi- 
cient to  make  out  their  respective  cases. 

The  defendants  have  failed  to  bring  themselves  within 
the  protection  of  the  Act.  The  facts  which  alone  would 
have  entitled  them  to  do  the  act  complained  of  did  not  exist, 
and  the  non-existence  w^as  a  matter  necessarily  within 
their  knowledge.  On  this  ground,  therefore,  I  think  the 
appeal  should  be  allowed,  and  the  whole  damages  claimed 
referred. 

I  do  not  think  that  any  of  the  cases  referred  to,  with 
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the  exception  of  ^ooj^A^v.ilfor^on,  3  B.&B.  239,  and  OaUey  Judgment. 
V.  Kensington  Canal  Co.,  5  B.  &  Ad.  138,  to  which  I  Burton 
shall  refer  specially,  conflict  at  all  with  this  view  of  the 
law. 

In  Smith  v.  Shaw,  10  B.  &  C.  277,  which  was  an  action 
against  a  dock  company  for  the  alleged  negligence  of  their 
dock  master  in  giving  directions  in  transporting  a  vessel 
into  the  docks,  the  limitation  was  held  to  apply,  as  the 
direction  was  given  in  pursuance  of  the  Act.  It  was  his 
duty  to  give  those  directions,  and  if  in  doing  what  the 
Act  made  it  his  duty  to  do  he  acted  erroneously,  he  came 
within  the  class  of  cases  referred  to  where  the  statute 
gives  a  protection  to  persons  exercising  an  honest  but 
erroneous  exercise  of  their  powers. 

Edge  V.  Parker,  8  B.  &  C.  697,  merely  decides  that  the 
right  construction  of  the  clause  then  in  question  was, 
"  that  if  the  defendant  (an  assignee  of]a  bankrupt)  does  an 
act  directed  by  the  statute,  but  does  it  erroneously,  he  is 
protected,  but  if  he  does  the  act  as  the  result  of  his  owner- 
ship of  that  which  was  the  bankrupt's  property  and  not 
by  the  di^^ection  of  the  statute,  that  is  not  done  in  pursu- 
ance of  the  statute  and  he  is  responsible  for  it." 

In  Gahy  v.  Wilts  and  Birhs  Canal  Co.,  3  M.  &;  S.  580,  the 
defendants  had  the  right  to  take  water  from  all  the  streams 
named  except  as  to  two  in  which  they  had  the  right  during 
certain  seasons  only  when  the  streams  were  overflowing. 
If  they  acted  in  the  bond  fide  belief  that  the  water  was 
then  overflowing  in  the  streams  in  Avhich  they  had  their 
limited  right,  then  the  case  falls  within  the  rule  I  have 
laid  down.  The  fact,  if  existing,  would  be  a  justification  ; 
the  belief  in  its  existence,  if  honestly  entertained,  entitled 
them  to  protection. 

If  there  is  no  pretence  or  colour  for  the  notion  that  the 
injurious  act  was  done  in  execution  of  the  statute  under 
which  the  defendant  seeks  to  shelter  himself,  in  other 
words,  without  the  knowledge  of  any  facts  such  as  a  belief 
might  be  based  on,  it  could  not  be  said  that  he  was  acting 
upon  any  thing  which  could  be  called  a  belief  at  all,  and 
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Judgment,   if^  as  in  the  present  case,  the  defendants  knew  that  the 
Burton     facts  which  would  have  furnished  a  defence  had  no  exist- 
J"^-       ence  it  is  difficult  to  understand  how  they  can  claim  pro- 
tection. 

The  case  of  Boothhy  v.  Morton,  3  B.  &  B.  239,  may  at 
first  appear  opposed  to  this  view,  but  when  carefully  con- 
sidered I  do  not  think  it  is  so.  It  is  not  shown  in  the 
report  what  were  the  precise  powers  and  duties  of  the 
commissioners,  nor  did  it  appear  that  they  in  any  respect 
contravened  the  provisions  of  the  Act,  nor  did  the  Court 
so  presume.  It  would  seem,  therefore,  to  be  simply  a  case 
in  which  the  commissioners  had  acted  in  excess  of  their 
powers  in  throwing  the  dirt  taken  from  the  canal  upon 
the  plaintiff's  premises,  for  which  an  action  would  lie, 
but  that  action  had  to  be  brought  within  the  limited  time. 

The  case  is  not  referred  to  by  the  Court  in  the  subsequent 
case  of  OaJdey  v.  Kensington  Canal  Co.,  5  B.  &;  Ad.  138, 
though  it  was  referred  to  and  explained  by  counsel  during 
the  argument.  I  confess  I  am  unable  to  understand  the 
judgment  in  the  latter  case,  and  if  it  is  intended  to  decide 
that  when  in  an  Act  of  Parliament  certain  preliminaries 
have  to  be  complied  with  before  a  party  is  authorized  to 
enter  upon  the  lands  of  another,  that  party  can  deliberately 
disregard  those  preliminaries  and  still  claim  that  he  is 
acting  upon  the  powers  given  by  the  statute  and  in  pursu- 
ance of  them,  I  must  admit  that  it  is  opposed  to  my  con- 
tention, and  if  good  law  is  fatal  to  the  plaintiffs'  recovery. 

But  the  later  cases,  to  which  I  have  referred,  seem  to  be 
opposed  to  that  view  and  to  hold  that  the  provision  is 
intended  for  the  protection  of  persons  who  honestly  and 
bond  fide  mean  to  discharge  their  duty,  and  to  save  harm- 
less those  persons  who  act  illegally  under  the  reasonable 
belief  that  they  are  authorized  under  the  Act  of  Parlia- 
ment. 

As  to  the  point  now  raised  by  the  Court,  as  to  the  action 
being  maintainable  by  reason  of  the  trespass  being  in  the 
nature  of  a  continuing  damage,  I  should  be  unwilling,  at 
this  stage  of  the  case,  to  give  effect  to  it,  even  if  I  thought 
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it  less  open  to  question  than  I  do,  not  only  in  consequence  Judgment, 
of  its  never  having  been  raised  during  the  trial,  but  also  Burton 
on  account  of  the  failure  of  the  parties  to  assist  us  by  argu- 
ment,even  after  the  point  had  been  brought  to  their  attention. 

I  think  the  action  was  brought  simply  for  the  value  of 
the  timber  cut  and  the  damages  resulting  from  such  cutting, 
and  there  is  nothing  in  the  evidence  to  shew  that  any 
cutting  was  done  by  the  defendants  during  the  interval 
from  the  first  day  of  December  to  the  expiry  of  the  license 
or  that  they  were  during  that  interval  in  possession  or 
exercising  any. acts  of  ownership,  and  I  regard  it  as  strain- 
ing the  law  to  meet  what  must  strike  everyone  as  a  harsh 
proceeding  against  these  plaintiffs,  to  place  the  action  now 
upon  any  such  footing.  In  my  view  of  the  invalidity  of 
the  section  of  the  Act  itself  it  is  not,  however,  necessary  to 
offer  any  opinion  upon  it. 

If  the  view  I  have  already  expressed  as  to  these  defend- 
ants not  being  in  a  position  to  invoke  the  protection  of  the 
statute,  had  been  concurred  in  by  the  other  members  of 
the  Court,  and  I  am  free  to  admit  there  is  room  for  doubt 
upon  the  case,  I  should  have  been  only  too  pleased  to 
refrain  from  the  expression  of  any  opinion  upon  the  ques- 
tion of  ultra  vires,  and  it  was  chiefly  with  that  object  that 
I  have  devoted  so  much  attention  to  the  other  branches  of 
the  case.  But  in  consequence  of  that  difference  of  opinion? 
and  because  I  do  not  agree  with  some  of  my  learned 
brothers  upon  this  point  also,  I  feel  it  right  to  state  my 
reasons  for  so  differing. 

If  as  alleged  in  the  fourth  reason  against  the  appeal 
"the  limitation  in  section  27  necessarily  forms  part  of  the 
legislation  affecting  railways  under  the  jurisdiction  of  the 
Dominion,"  I  concede  at  once  that  it  must  be  within  the 
competence  of  that  Parliament  to  deal  with  it — the 
matter  would  not  be  arguable.  It  must  be  clear,  apart 
altogether  from  authority,  that  where  power  is  given  to 
a  particular  Legislature  to  legislate  on  a  certain  subject, 
such  power  includes  all  the  incidental  subjects  of  legislation 
which  are  necessary  to  carry  it  into  effect.    See  Gushing 
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Judgment  y.  Dupuy,  5  App.  Cas.  409.  The  grant  of  the  power  to 
Burton,  legislate  necessarily  includes  everything  required  to  make 
the  legislation  effectual. 

The  power  of  the  Provincial  Legislatures  to  deal  with 
railways  is  derived  from  that  sub-section  o£  section  92, 
which  gives  them  the  exclusive  power  to  deal  with  property 
and  civil  rights.  The  authority  of  the  Dominion  Parlia- 
ment to  deal  with  them  is  not  among  the  specific  and 
enumerated  powers  set  forth  in  section  91,  but  depends 
upon  a  particular  construction  of  the  words  "  works  and 
undertakings"  in  sub-section  10  of  section  92,  and  the 
exceptions  contained  in  that  sub-section. 

If  that  particular  construction  is  correct,  then  the  juris- 
diction arises  from  the  fact  that  it  is  one  of  the  matters 
not  coming  within  the  class  of  subjects  assigned  exclusively 
to  the  Legislatures  of  the  Province. 

This  sub-section  has  given  rise  to  a  great  diversity  of 
opinion,  one  construction  being  that  the  true  meaning  to  be 
attributed  to  these  words  is  that  they  refer  to  'public  works 
only,  whilst  another  is  that  conceding  that  they  do  apply 
to  the  undertakings  controlled  by  private  companies,  that 
it  is  only  after  such  works  are  completed  and  in  operation 
that  the  right  of  the  Dominion  to  legislate  arises,  and  that 
in  the  meantime  power  must  be  sought  from  the  Local 
Legislature  to  give  the  usual  powers  of  expropriation,  and 
other  matters  connected  with  the  construction. 

This  last  contention  receives  perhaps  some  confirma- 
tion when  we  come  to  the  last  exception  in  the  sub-section 
— viz.,  "  such  works  as  although  wholly  situate  within  the 
Province  are  before  or  after  their  execution  declared  by 
the  Parliament  of  Canada  to  be  for  the  general  advantage 
of  Canada."  If  by  this  is  intended  that  such  work  is  im- 
mediately upon  the  declaration,  even  though  not  com- 
menced to  be  executed,  placed  under  the  jurisdiction  of  the 
Dominion  Parliament,  it  involves  the  possibility  of  prevent- 
ing such  a  work  coming  into  existence  at  all,  if  the  Parlia- 
ment happened  to  disapprove,  as  in  a  supposable  case  it 
might  do. 


XVII.]  M'ARTHUR  V.  NORTHERN  A  PACIFIC  JUNCTION  R.  W.  CO. 


113 


If  it  is  clear  that  it  is  within  the  jurisdiction  of  the  Judgment. 
Dominion  Parliament,  nothing  can  be  urged  against  its  Burton 
refusal  to  allow  the  work  to  proceed,  but  putting  this  as  a 
test  of  the  extent  of  the  power  to  assume  jurisdiction,  the 
anomalous  result  is  possible  that  in  place  of  a  work  author- 
ized by  the  Local  Legislature  being  brought  under  the 
jurisdiction  of  the  Dominion  Parliament,  which  is  what 
the  section  contemplates,  there  '3an  be  no  such  work. 

These  considerations  would  ^eem  to  lead  to  the  conclu- 
sion that  even  if  works  include  private  undertakings  of  a 
quasi  public  character,  it  is  only  as  completed  works  that 
the  right  to  legislate  arises. 

With  these  matteici,  however,  we  have  no  concern  at 
present.  It  is  perhaps  unfortunate  that  matters  involving 
such  large  interests  had  not  before  this  come  up  for  adjudi- 
cation and  final  settlement.  The  questions  arose  incident- 
ally in  Foran  v.  Mchityre,  45  U.  C.  R.  288,  and  Booth  v. 
Mclntyre,  31  C.  P.  183,  but  those  cases  went  off  upon 
another  point. 

Our  enquiry  is  confined  to  the  one  point,  viz.,  that  con- 
ceding the  right  of  the  Dominion  to  deal  with  railways  of 
this  kind,  whether  it  had  power  to  deal  with  a  matter  of 
procedure,  which  "the  limitation  of  actions"  undoubtedly 
is. 

No  inference  in  favour  of  such  a  power  can  be  drawn 
from  the  fact  that  the  old  Province  of  Canada  in  its  railway 
Acts  enacted  such  provisions  ;  having  plenary  powers  not 
onl}'-  over  railways  but  generally  over  property  and  civil 
rights,  they  had  an  undoubted  right  to  pass  such  a  law. 

I  apprehend  that  if  the  right  of  the  Province  to  author- 
ize the  construction  of  railways  had  been  derived  solely  from 
sub-section  10  of  section  92.  the  exclusive  power  to  deal 
with  "property  and  civii  rights"  being  vested  in  the 
Dominion,  this  point  would  never  have  arisen. 

At  the  time  of  these  trespasses  the  period  of  limitation 
under  both  systems  of  legislation  was  the  same,  although 
the  Dominion  Parliament  has  since  altered  its  limitation 
to  twelve  months.    The  question  in  itself  is  unimportant. 
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Judgment,   "b^^t  it  is  o£  the  gravest  importance  and  absolutely  necessary 
Burton     to  the  practical  working  of  the  federation  system  that  the 
line  of  demarcation  between  the  powers  of  the  two  legisla- 
tive bodies  should  be  strictly  and  clearly  drawn. 

It  would  savour  of  pedantry  to  refer  at  any  length  to  the 
rules  laid  down  by  the  Privy  Council,  and  so  frequently 
invoked  as  the  proper  guides  in  the  interpretation  of  the 
British  North  America  Act,  as  to  the  distribution  of  these 
legislative  powers  ;  but  to  make  an  application  let  us  take 
by  way  of  illustration  the  subject  "  Bills  of  Exchange  and 
Promissory  Notes."  But  for  their  being  specifically  enumer- 
ated in  section  91,  they  would  fall  within  the  exclusive 
jurisdiction  of  the  Province,  under  the  power  given  to  them 
to  deal  with  property  and  civil  rights.  This,  uncontrolled 
by  the  exception  of  section  91,  would  include  all  contracts,  as 
it  would  include  procedure  in  civil  actions. 

When  we  refer  to  section  91  we  find  this  particular  con- 
tract excepted,  the  exclusive  right  to  legislate  upon  it  being 
given  to  the  Dominion.  The  Parliament  of  the  Dominion 
therefore  has  the  most  complete  and  absolute  power  to 
deal  with  this  description  of  contract  to  the  exclusion  of 
the  Province.  Adopting  the  same  test  when  dealing  with 
the  question  of  procedure,  the  only  exception  that  we  find 
is  in  those  provisions  which  enable  the  Dominion  to  estab- 
lish Courts  of  its  own,  as  for  instance  Bankruptcy  and  Insol- 
vency and  Maritime  Courts.  With  these  exceptions  the 
power  to  deal  with  procedure,  including  the  power  to  limit 
the  time  for  bringing  any  action,  is  vested  exclusively  in 
the  Local  Legislatures,  and  this  view  is  strongly  confirmed 
when  we  refer  to  section  94,  which  empowers  the  Dominion 
Parliament  to  make  provision  for  uniformity  of  any  laws 
relative  to  property  and  civil  rights,  and  to  the  procedure 
of  the  Courts,  only  on  the  consent  of  the  Provinces. 

When  therefore  we  find  a  Parliament  whose  powers  do 
not  extend  to  deal  with  property  and,  civil  rights,  except 
in  the  instances  specifically  enumerated,  it  is  difficult  to 
suggest  a  reason  for  the  validity  of  the  exercise  of  the 
power  in  the  present  case. 
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It  is  not  without  significance  that  the  railway  companies  Judgment, 
under  Dominion  iurisdiction,  have  sougfht  and  obtained  Burton 

.  T  A 

from  the  Local  Legislature  powers  to  enforce  the  attend-  '  ' 
ance  of  witnesses  before  arbitrators  appointed  to  ascertain 
the  compensation  under  the  Railway  Act,  and  to  give  an 
appeal  against  the  award  of  the  arbitrators — by  an  Act 
passed  in  IST-l*,  and  now  to  be  found  in  the  Revised 
Statutes — these  being  matters  of  procedure  with  which  the 
Dominion  Legislature  has  no  power  to  deal. 

I  am  of  opinion,  therefore,  that  the  power  to  limit  the 
period  for  bringing  an  action  of  this  nature  rests  exclu- 
sively with  the  Local  Legislature. 

Whether,  as  the  respondents  suggest,  it  might,  as  a 
matter  of  policy,  be  better  to  have  one  uniform  law  of 
limitations  as  regards  railways  under  the  jurisdiction  of 
the  Dominion,  cannot  affect  the  legal  question,  but  as  one 
of  convenience  or  inconvenience,  much  may  be  said  in 
favour  of  the  view  that  it  is  highly  undesirable  to  have 
two  distinct  periods  of  limitation  for  the  same  description 
of  injury  in  the  same  Province,  whereas  it  can  be  of  little 
importance  to  the  railway  companies  whether  the  periods 
of  limitation  differ  in  the  various  Provinces. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
below  is  erroneous,  and  that  the  appeal  should  be  allowed. 

OsLER,  J.  A. : — 

The  defendants  are  a  railway  company,  incorporated 
by  several  Acts  of  Parliament  for  the  purpose  of  con- 
structing a  railway  from  Gravenhurst  to  Callendar.  The 
line  of  railway  was  surveyed,  and  the  map,  or  plan,  and 
book  of  reference  mentioned  in  the  Consolidated  Railway 
Act  were  duly  filed  in  the  proper  office  as  required  by  law 
before  the  defendants  proceeded  with  the  construction  of 
the  road.  The  plaintiffs  were  then  holders  of  timber 
licenses  from  the  Ontario  Government  embracing  part  of 
the  territory  through  which  the  defendants'  line  of  railway 
extended,  and  this  action  is  brought  to  recover  damages 
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Judgment,  for  timber  cut  by  the  defendants  within  the  plaintiffs' 
OsLER  license  limits  ;  (1)  on  the  line  of  the  railway  ;  (2)  within  a 
belt  of  six  rods  on  either  side  thereof ;  and  (3)  outside  the 
six  rod  belt.  The  plaintiffs'  right  to  recover  for  anything 
they  can  prove  themselves  entitled  to  under  the  third  head 
\  of  damages  is  not  in  dispute,  and  as  regards  the  other  two 
it  is  conceded  that  the  acts  complained  of  were  done  or. 
the  defendants'  right  of  way  during  the  course  of  construc- 
tion, and  for  the  purpose  of  the  construction  of  the  railway, 
and  in  felling  trees  on  each  side  of  the  railway  in  exercise 
of  the  powers  conferred  by  section  6  (12)  of  the  General 
Railway  Act. 

The  substantial  questions  are  (1)  whether  the  limitatioji 
of  time  mentioned  in  section  27  of  that  Act  applies  so  as 
to  prevent  a  recovery  in  respect  of  these  items  of  the 
claim,  the  defendants'  acts  which  caused  the  damage  hav- 
ing been  committed  more  than  six  months  before  the  com- 
mencement of  the  suit  ;  if  so  (2)  whether  that  section  is 
ultra  vires  the  Parliament  of  Canada  as  infringing  upon 
the  domain  of  property  and  civil  rights. 

The  answer  to  the  first  question  depends  upon  whether 
such  damage  can  be  said  to  be  damage  or  injury  "  sustained 
by  reason  of  the  railway,"  and  "done  in  pursuance  of  and 
by  the  authorit}^  of  "  the  general  Act  and  the  defendants' 
special  Acts  within  the  meaning  of  section  27.  I  note  that 
the  former  expression  seems  to  find  its  proper  interpreta- 
tion and  limitation  in  the  latter.  It  is  not  unlike  the 
language  of  the  Act  in  question  in  Arnold  v.  Bamel,  9 
Exch.  404,  "  for  anything  done  in  the  execution  of  or  by 
reason  of  his  office."  It  is  not,  however,  substantially 
different,  as  regards  the  protection  afforded  by  it,  from  the 
enactments  in  question  in  other  cases  to  which  I  shall  refer, 
which  receive  a  similar  construction. 

The  plaintiffs  contend  that  the  section  does  not  apply, 
because  the  defendants  had  not  obtained  the  consent  of 
the  Lieutenant-Governor  in  Council  (R.  S.  0.  1877,  ch.  165, 
sec.  9,  sub-sec.  3)  to  enter  upon  the  land  and  construct 
their  railway,  and  had  neither  a,greed  with  the  plaintiffs 
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for  compensation,  nor  taken  the  proceedings  pointed  out  Judgment, 
in  the  Railway  Act  to  entitle  them  to  tender  compensation  Osler 
and  pay  it  into  Court ;  and  that  until  such  consent  had 
been  obtained,  and  proceedings  taken,  the  defendants  were 
merely  trespassers  in  all  that  they  did,  their  very  entry 
upon  the  land  for  the  purpose  of  constructing  the  railway 
being  illegal  and  unauthorized  by  this  Act. 

The  consent  of  the  Lieutenant-Governor  in  Council  to 
appropriate  the  wild  or  waste  unsold  lands  of  the  Crown 
lying  in  the  route  of  the  railway  and  necessary  for  its  con- 
struction, if  such  consent  can  be  deemed  necessary  in  the 
case  of  a  railway  incorporated  by  Parliament,  is  a  matter 
with  which  1  am  disposed  to  think  the  plaintiffs  are  not 
concerned.  At  all  events,  its  absence  in  the  present  case 
is  neither  pleaded  nor  proved. 

The  other  point  is,  however,  one  of  considerable  import- 
ance, and  was  strongly  pressed  upon  us,  though  I  conceive 
that  it  is  really  covered  by  authority. 

It  is  clear  that  the  protection  of  the  section  extends,  as 
was  said  by  Sir  John  Robinson  in  Roberts  v.  Great 
Western  R.  W.  Co.,  13  U.  C.  R.  615,  to  the  case  of  damages 
occasioned  by  the  company  in  the  exercise  of  the  powers 
given,  and  I  note  that  he  adds  "  assumed  by  them  to  be 
given  for  enabling  them  to  construct  and  maintain  their 
railway,"  and  it  has  even  been  held  to  extend  to  damages 
arising  from  negligence  in  the  management  and  working 
of  the  road  :  Kelly  v.  Ottawa  Street  R.  W.  Co.,  8  A.  R.  616, 
at  p.  620. 

It  is  also  clear  that  the  defendants  in  entering  upon  the 
plaintiffs'  limit  and  cutting  down  and  removing  the  timber 
on  the  line  of  the  railway  and  belts,  without  having  com- 
plied with  the  preliminaries  which  the  statute  requires  to 
be  observed  before  the  right  to  do  so  would  vest  in  them 
(R.  S.  C.  ch.  109,  sec.  8,  sub-sec.  30),  were  wrong-doers, 
even  though  the  acts  complained  of  were  done  after  the 
filing  of  the  plan  and  book  of  reference,  and  in  the  con- 
struction and  for  the  purpose  of  the  railway,  and  an 
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Judgment,  action  of  trespass  lies  against  them  therefor  :  Parkdale  v. 
OsLER      West,  12  App.  Cas.  602. 

J.A.  Nevertheless,  the  fact  that  the  defendants  are  wrong- 

doers, does  not  of  itself  disentitle  them  to  the  protection  of 
the  Act,  for  if  they  were  not  wrongdoers  they  would  not 
need  it.  We  must  be  careful,  therefore,  not  to  make  the 
fact  or  the  extent  of  their  wrongdoing  the  test  of  the 
application  of  the  statute,  for  the  wrong  is  not  condoned, 
but  is  merely  required  to  be  prosecuted  within  a  shorter 
period  of  limitation. 

It  may  be  useful  to  refer  to  some  of  the  decisions  which 
govern  the  construction  and  shew  the  application  of  such 
an  enactment  as  that  under  consideration.  One  of  the 
earliest  is  Gaby  v.  Wilts  and  Berks  Canal  Co.,  3  M.  &;  S. 
580  (1815),  which  has  been  approved  in  many  subsequent 
cases.  There  the  defendants'  special  Act  empowered  them 
to  supply  their  canal  with  water  from  all  streams  with- 
in a  certain  distance,  except  during  a  particular  specified 
season,  and  the  action  was  brought  for  taking  water  during 
the  prohibited  season.  Their  Act  contained  a  clause  sub- 
stantially similar  to  section  27  of  the  Railway  Act,  (see 
Arnold  v.  Hamel,  9  Exch.  404,  where  the  case  was  cited 
and  unsuccessfully  attempted  to  be  distinguished,)  and 
although  the  defendants  had  acted  in  direct  violation  of 
the  Act  they  were  held  entitled  to  its  protection. 

Lord  Ellenborough  said,  "  It  appears  to  me  that  the 
clauses  of  this  Act  were  meant  to  relate  to  persons  en- 
trusted with  and  in  the  fair  execution  of  its  powers, 
though  they  may  have  done  that  which  the  Act  does  not 
permit,  to  this  extent,  that  any  question  touching  those 
persons  should  be  brought  to  a  speedy  decision,  and  no 
further." 

Le  Blanc,  J. :  "  The  clause  of  the  Act  is  a  sort  of 
statute  of  limitations,  prescribing  the  time  within  which 
the  company  are  to  be  made  liable  for  anything  done  by 
them  in  their  corporate  capacity.  It  does  not  protect 
them  from  answering  in  damages  for  any  act  which  they 
may  unlawfully   commit,  but  only  provides  that  these 
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damages  shall  be  sued  for  within  a  certain  time."  Then  he  Judgment, 
points  out  that  the  company  are  not  liable  at  all  for  the  Osler 
things  done  within  their  strict  jurisdiction  or  in  the  due 
execution  of  their  powers,  and  adds  that  the  words  "  in 
pursuance  of  "  must  therefore  be  meant  of  such  actions 
as  are  brought  against  them  for  things  done  wherein  they 
have  offended  against  the  Act.  "  The  question  is  not  to  what 
extent  they  have  offended,  nor  whether  the  company  have 
done  this  in  such  a  manner  as  to  clothe  themselves  with  the 
character  of  persons  conforming  in  all  respects  to  the 
authority  given  them  by  the  Act,  but  whether  they  have 
done  this  wilfully  and  maliciously.  If  they  did  it  bond 
fide  they  will  be  protected  as  to  the  time  of  commencing 
the  action." 

Bayley,  J.:  "The  question  seems  to  come  to  this, 
whether  the  company  were  acting  bond  fide,  for  if  they  are 
not  so  acting  they  are  not  brought  within  the  protection 
of  the  Act.  If  they  are  acting  for  the  purpose  of  making 
or  maintaining  the  canal,  I  think  it  was  the  object  of  the 
Act  to  afford  them  this  limited  protection.  The  object 
was  that  for  all  such  things  the  enquiry  should  be  brought 
to  a  speedy  trial,  and  the  matters  examined  recently  after 
they  took  place." 

I  refer  also  to  Blakemore  v.  Glamorganshire  Canal  Co.,  3 
Y.  &  J.  60  (1829),  a  case  not  unlike  that  of  Gaby  v.  Wilts 
and  Berks  Canal  Co.,  3  M.  &  S.  580.  The  defendants  were 
sued  for  illegally  diverting  water  from  the  plaintiffs'  works. 
It  was  found  that  they  had  wilfully  wasted  the  water  in  the 
management  of  their  canal,  and  it  was  contended  that  there 
was  no  protection  because  the  act  complained  of  was  not 
done  in  pursuance  of  the  statute.  I  quote  from  the  judg- 
ment of  Garrow.  B. :  "  From  the  lanoruao^e  of  the  Act  of 
Parliament,  from  the  reason  of  the  thing,  and  for  the 
convenience  of  all  parties  it  must,  I  think,  be  expected  that 
a  person  who  finds  injury  accruing  to  his  property  by  the 
neglect  or  aggression  of  another  shall  be  looking  to  his 
interest,  and  shall  be  prompt  in  his  endeavour  to  procure  a 
redress  for  that  injury.    *     *     *    My  understanding  of 
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Judgment,  this  Act  IS,  that  if  in  carrying  on  that  object  which  I  am 
OsLER  permitted  by  the  Legislature  to  do  under  certain  regula- 
J-^-  tions,  either  by  design,  or  accidentally,  something  happens 
in  the  execution  of  that  purpose,  which  incidentally  pro- 
duces injury  to  another,  for  that  I  am,  and  in  common 
justice  I  ought  to  be,  responsible  ;  but  the  party  is  promptly 
to  resort  to  his  remedy." 

The  case  of  Boothhy  v.  Morten,  7  Moore  51,  3  B.  &  B. 
239,  is  in  point.  That  was  an  action  of  trespass  against 
the  defendant  as  surveyor  to  the  commissioners  under  the 
Witham  Drainage  Act,  2  Geo.  II,  ch.  82.  The  Act  provided 
that  where  persons  should  refuse  or  neglect  to  treat  for 
property  which  the  commissioners  required,  the  latter 
might  issue  their  warrant  to  the  sheriff  to  impanel  a 
jury  to  assess  the  damages,  and  that  upon  payment  or 
tender  of  the  sum  so  assessed,  the  commissioners  might 
enter  upon  and  use  the  lands.  The  Act  contained  a  clause 
limiting  the  commencement  of  actions  to  six  months  after 
the  act  complained  of.  The  surveyor  took  land  of  the 
plaintiff  for  the  purpose  of  widening  a  ditch,  nearly  a  year 
before  the  action,  and  it  was  held  that  he  was  entitled  to 
claim  the  protection  of  the  Act,  though  the  commissioners 
had  neither  made  the  compensation  required  for  the  pro- 
perty to  be  taken,  nor  pursued  the  course,  on  the  observ- 
ance of  which  only  the  statute  enabled  them  to  enter 
upon  the  lands  of  others.  See  also  Wordsivorth  v.  Barley ^ 
1  B.  &  Ad.  391,  which  I  shall  refer  to  again;  Hughes  v. 
Buckland,  15  M.  &  W.  346,  at  p.  356;  and  Oakley  v. 
Kensington  Canal  Co.,  5  B.  &  Ad.  138,  where  the 
defendants  were  held  to  be  within  the  protection  of  the 
limiting  clause,  inasmuch  as  the  wrongful  act  was  really 
done  for  the  purpose  contemplated  by  the  statute,  though 
in  the  prosecution  of  that  purpose,  and  to  enable  them  to 
commit  the  wrongful  act,  they  had  been  guilty  of  a 
misrepresentation  amounting  to  bad  faith  towards  the 
occupier. 

Jones  V.  Gooday,  9  M.  &  W.  786,  is  a  similar  case.  Com- 
missioners under  a  local  Act  had  taken  the  plaintiff's  land 
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for  the  purpose  of  widening  a  drain  without  his  consent  as  Judgment, 
required  by  the  Act,  and  without  taking  compulsory  pro-  Osler 
ceedings  under  the  Act.   The  Act  (sees.  113,  114)  provided  '^•^ 
that  no  one  should  recover  in  any  action  for  anything  done 
in  pursuance  of  the  Act  unless  twenty-eight  days  notice  of 
action  was  first  given,  nor  if  tender  of  amends  was  made 
before  action,  nor  unless  the  action  was  brought  within 
three  months  from  the  act  committed. 

Lord  Abinger  was  of  opinion  that  the  case  was  clearly 
within  the  provisions  of  the  Act  of  Parliament  :  There 
are  two  points  of  view  in  which  cases  of  this  class  may  be 
looked  at  :  one  as  against  a  party  who  has  been  authorized 
to  proceed,  and  the  other  as  in  the  case  of  an  act  done 
which  was  not  authorized  by  Parliament  at  all.  These  are 
two  very  different  cases  and  should  not  be  confounded 
together.  *  *  *  Now  here  is  a  case  where  it  is 
admitted  that  the  commissioners  are  authorized  under  the 
Act  of  Parliament,  only  they  have  not  used  their  powers 
modo  et  forma  ;  they  are  authorized  by  the  clause  '  to  en- 
large, alter,  and  cleanse  the  rivers,  sewers,  &c.'  Can  it  be 
said  that  those  are  words  that  are  not  affected  by,  or  that 
these  powers  have  no  relation  to,  the  clause  '  that  no  action 
or  suit  shall  be  brought  against  any  person  or  persons  for 
anything  done  in  pursuance  of  this  Act  or  in  relation  to 
the  matters  herein  contained  ? '  Who  can  doubt  that  widen- 
ing of  sewers  is  a  thing  relating  to  the  matters  therein 
contained  ?  This  is  an  action  for  doing  a  thing  in  respect 
of  the  matters  therein  contained,  though  not  executed 
modo  et  forma."  Alderson,  B.,  says :  "  If  the  act  done  was 
such  that  no  reasonable  man  could,  in  doing  it,  be  supposed 
to  have  acted  bond  fide,  that  would  be  another  question. 
In  the  case  of  Gooh  v.  Leonard  (6  B.  &  C.  351),  the  Court 
must  have  considered  that  no  reasonable  man  could  have 
acted  as  the  defendant  did ;  and  that  it  was  not  merely  gross 
ignorance  on  his  part  but  amounted  to  mala  iides." 

I  shall  only  add  a  reference  to  PouLsum  v.  Thirst,  L.  R. 
2  C.  P.  449,  and  to  Selmes  v.  Judge,  L.  R.  6  Q.  B.  724,  in 
which  the  principle  of  these  decisions  is  approved  of  by 
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Judgment,  tke  Court.  Blackburn,  J.,  in  the  latter  case  thus  quoting 
OsLER  Wordsworth  v.  Harley,  1  B.  &  Ad.  391  :  "  The  question 
J-^-  (there)  arose  upon  a  former  Highway  Act ;  a  very  high- 
handed course  had  apparently  been  pursued  by  the  defen- 
dant, a  surveyor  of  highways,  who  took  a  portion  of  the 
plaintiff's  field  and  added  it  to  a  public  road  without  the 
plaintiff's  consent :  Lord  Tenterden,  C.J.,  with  the  con- 
currence of  the  rest  of  the  Court,  held  that  the  defendant 
was  entitled  to  the  protection  of  the  Highway  Act,  though 
he  considered  the  case  to  be  very  unfortunate  for  the 
plaintiff.  It  was  assumed  in  that  case  that  if  in  repair- 
ing highways  the  surveyor  illegally  and  improperly  took  a 
portion  of  land,  he  was  acting  in  pursuance  of  the  statute, 
and  might  shelter  himself  under  its  provisions." 

It  appears  to  me  that  the  rule  derivable  from  these  cases  is 
that  in  considering  whether  the  act  complained  of  was  done 
in  pursuance  of  or  under  the  authority  of  the  Act,  the 
question  of  bond  fides  largely  depends  upon  the  capacity 
in  which,  and  the  purpose  for  w^hich,  the  work  was  done, 
that  is  to  say  whether  it  was  really  done  in  the  corporate 
capacity  of  and  for  the  purposes  of  the  company,  or  in  the 
course  of  its  business,  and  in  the  promotion  of  the  contem- 
plated works.  The  cases  of  Detlor  v.  Grand  Trunk  R.  W. 
Co.,  15  U.  C.  E.  595 ;  FoUis  v.  Port  Hope,  &c.,  R.  W.  Go.,  9 
C.  P.  50  ;  Auger  v.  Ontario  Simcoe  and  Huron  R.  W.  Co., 
9  C.  P.  164 ;  Brock  v.  Toronto  and  Nipissing  R.  W.  Co., 
37  U.  C.  R.  372,  support  this  view,  and  in  the  two 
former  the  wrongful  act  was  of  a  nature  very  similar  to 
that  now  in  question. 

Can  then  these  defendants  be  considered  as  founding 
these  acts  upon  the  powers  given  by  Parliament  ? 

They  were  empowered  to  build  a  railway,  and  to  pro- 
ceed with  its  construction  after  its  route  and  the  lands 
required  had  been  ascertained  by  the  "deposit  of  maps,  plan, 
and  book  of  reference,  and  after  certain ,  further  prelimi- 
naries to  enter  upon  the  lands  so  ascertained.  The  course 
of  the  railway  lay  through  a  wilderness  and  the  defendants 
omitted  these  last  preliminaries,  and  in  so  doing  destroyed 
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property  of  the  plaintiffs,  which  was  the  subject  of  cornpen-  Judgmei 
sation.  These  acts,  however  wrongful,  were  not  merely  Osler 
colourable,  but  were  unquestionably  done  in  the  course  of  ^' 
construction  of  the  railway,  and  for  the  purpose  of  execu- 
ting the  works  authorized  by  the  special  Act.  So  much 
indeed  is  expressly  admitted  in  the  case.  It  is  evident  that 
it  was  under  the  professed  authority  of  these  Acts  and  in 
exercise  of  the  power  conferred  upon  them  to  build  the  rail- 
way, that  the  railway  was  built  and  the  wrongful  acts  done, 
and  that  the  land  was  really  taken  and  cleared  for  that  pur- 
pose, and  for  no  other.  There  is  an  entire  absence  of  evidence 
of  mala  fides  or  of  any  knowledge  or  notice  on  the  part 
of  the  defendants  of  the  plaintiffs'  rights  or  that  they  were 
not  lawfully  carryinsr  and  constructing  the  railway  through 
waste  lands  of  the  Crown.  It  follows  that  the  injury  was 
one  sustained  by  reason  of  the  railway  and  done  in  pur- 
suance and  by  the  authority  of  the  general  and  special 
Acts  within  the  meaning  of  the  section. 

What  I  have  said  applies  to  that  part  of  the  plaintifis' claim 
for  the  timber  cut  upon  the  belts  and  taken  and  destroyed 
by  the  defendants,  as  fully  as  to  that  for  the  timber  cut 
upon  the  actual  line  of  the  railway.  Whether,  if  this  had 
been  rightfully  cut  it  would  have  become  or  remained  the 
property  of  the  plaintiffs  need  not  be  decided.  I  see  no 
reason  at  present  for  differing  from  my  brother  Street's 
view  upon  this  point.  The  act  was  wrongful,  a  complete 
cause  of  action  arose  when  it  was  committed,  and  I  find  no 
authority  for  saying  that  the  plaintiffs  can  extend  their 
rights  by  resorting  to  an  action  for  conversion  instead  of 
trespass.  See  Fraser  v.  Siuansea  Canal  Co.,  1  A.  &  E.  354^j 
Jenkins  v.  Cooke,  1  A.  &  E.  372  (n,) 

The  remaining  question  relates  to  the  power  of  Parlia- 
ment to  enact  section  27,  which  being  a  sort  of  clause  of 
limitation,  infringes  as  it  is  said  upon  the  exclusive  rig-ht 
of  the  Provincial' Legislature  to  make  laws  in  relation  to 
property  and  civil  rights  in  the  Province.  Having  regard 
to  the  history  and  object  of  this  clause,  and  to  the  principles 
enunciated  in  Valin  v.  Langlois,  3  S.  C.  H.  1 ;  and  Cush- 
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Judgment,   iq^ig  y.  Dupuy,  5  App.  Cas.  409,  which  have  been  so  fre- 
OsLER      quently  quoted  that  it  is  needless  here  to  repeat  them,  I 
am  clearly  of  opinion  that  it  is  not  ultra  vires. 

The  constitutional  Act  invests  Parliament  with  the 
exclusive  power  to  make  laws  in  relation  to  such  a  com- 
pany as  the  defendant  railway  company,  and  also  for  the 
incorporation  of  companies  with  other  than  provincial 
objects.  A  provision  similar  to  section  27  has  formed  part 
of  the  system  of  railway  legislation  both  in  the  special  and 
general  Railway  Acts  of  this  Province,  and  I  think  of 
other  Provinces  of  the  Dominion,  prior  and  subsequent  to 
Confederation,  and  it  may  also  be  found  in  the  English 
special  Railway  Acts.  It  is  not  a  mere  arbitrary  pro- 
vision foreign  to  the  scope  and  object  of  this  class  of  Acts, 
but  rests  upon  a  principle  according  to  which  the  Legisla- 
ture, not  only  in  this  country  but  in  England,  has  been 
accustomed,  in  the  case  of  Acts  for  the  construction  and 
carrying  on  of  railways  or  other  works  or  undertakings,  to 
provide  that  claims  against  the  company  for  injuries 
arising  out  of  the  execution  of  the  large  powers  entrusted 
to  them,  shall  be  promptly  brought  to  an  examination. 

That  principle,  as  stated  by  Lord  Ellenborough  in  Gahy 
V.  The  Wilts  &  Berks  Canal  Co.,  3  M.  &  S.  580,  is  that  it  is 
not  just  that  the  company  should  be  visited  for  its  acts 
after  any  great  lapse  of  time,  for  as  they  are  a  fluctuating 
body,  what  may  be  just  to-day  may  not  be  so  at  a  future 
period.  It  might  be  visiting  the  transgressions  of  one  set 
of  persons  upon  the  heads  of  others  not  connected  with 
the  acts.  Wherefore  the  Legislature  has  reasonably  limited 
the  period  of  action.  Similar  observations  are  to  be  found 
in  other  cases  which  I  have  already  referred  to.  Another 
object,  no  doubt,  was  that  actions  which  might  involve 
nice  enquiries  as  to  whether  the  company  had  exactly  fol- 
lowed or  had  exceeded  the  powers  entrusted  to  them, 
should  be  brought  while  the  damage  was  recent  and  the 
facts  within  the  knowledge  of  the  parties. 

It  seems  to  me  impossible  to  say  that  a  clause  of  the 
nature  of  that  we  are  now  considering  is  not,  for  the  above 
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and  other  reasons  which  might  be  suggested,  well  within  Judgment, 
the  competence  of  Parliament  to  pass  in  order  to  legislate  Osler 
generally  and  effectually  on  a  subject  within  its  exclusive 
powers,  even  though  it  may,  to  some  extent,  trench  upon 
the  subject  of  property  and  civil  rights.  The  argument 
which  strikes  at  the  validity  of  this  clause  attacks  also  the 
power  of  Parliament  to  pass  the  compensation  clause  and 
others  relating  to  the  compulsory  acquisition  of  land  by 
railway  companies,  and  pushed  to  its  legitimate  conclusion, 
T  am  not  sure  that  as  to  any  corporation  within  the  legis- 
lative domain  of  Parliament,  it  would  not  leave  to  Parlia- 
ment merely  the  power  to  create  a  naked  corporation^ 
which  must  acquire  (if  it  can)  most  of  its  useful  powers 
and  protective  enactments  from  a  Local  Legislature.  I 
refer  to  Smith  v.  Merchants'  Bank,  28  Gr.  629,  8  A.  K.  15  ; 
Boyle  V.  Bell,  11  A.  R.  326  ;  Pomeroy's  Constitutional  Law, 
sections  437,  438. 

But  for  the  breaks  in  the  plaintiffs'  title  I  think  it 
might  have  been  held  (though  this  was  a  point  not 
pressed  upon  us,  or  indeed  argued)  that  the  trespasses 
ought  to  be  regarded  as  continuous  so  as  to  exclude  the 
operation  of  section  27,  by  reason  of  the  laying  down  of  the 
rails  upon  and  over  the  plaintiffs'  limits,  and  leaving  them 
there  up  to  the  time  of  the  expiration  of  the  last  license, 
which  was  within  six  months  before  the  commencement  of 
the  action.  The  law  on  this  subject  is  elementary,  and  is 
concisely  stated  by  Mr.  Justice  Strong  in  Ross  v.  Hunter, 
7  S.  C.  R  289,  at  p.  313. 

The  licenses,  however,  do  not  cover  a  continuous  period 
from  July,  1883,  the  date  of  the  earliest ;  indeed,  by  law, 
each  license  terminated  on  the  30th  of  April  in  each  year, 
and  breaks  of  considerable  length  occur  between  that  date 
and  each  renewal.  I  see  nothing  in  the  evidence,  or  in  the 
statute,  R.  S.  0.,  1887,  ch,  28,  which  justifies  me  in  holding 
that  the  plaintiffs  had  any  other  interest  in  or  title  to  the 
limits  than  that  which  the  licenses  themselves  express, 
even  when  taken  in  connection  with  the  conditions,  regu- 
lations, and  restrictions  imposed  by  the  Orders  in  CounciL 
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Judgment,  go  far  as  these  are  not  opposed  to  the  express  prohibition 
OsLER      of  section  1,  sub-section  2 :  Contois  v.  Bonfield,  27  C.  P. 
J-^-       84,  90. 

The  case  as  I  look  at  it  calls  for  no  opinion  as  to  the 
right  of  the  plaintiffs  to  obtain  compensation  under  the 
Railway  Act,  and  my  conclusion  upon  the  whole  is  that  the 
appeal  should  be  dismissed,  although  if  the  plaintiffs  think 
it  worth  their  while  to  have  the  reference  amended,  as 
suggested  by  the  learned  Chief  Justice,  I  have  no  objection 
to  concur  in  that  disposition  of  the  case. 

Maclennan,  J.  A.  : — 

The  question  in  this  appeal  is  whether  the  plaintiffs' 
action  is  barred  by  section  27  of  the  Dominion  Railway 
Act,  1879,  42  Vic.  ch.  9,  (R.  S.  C.  ch.  109.) 

The  learned  trial  Judge  held  that  the  cutting  of  the 
timber  having  been  completed  at  the  end  of  the  year  1885, 
and  the  action  not  having  been  brought  within  six  months 
thereafter,  it  was  too  late. 

The  contention  of  the  appellants  before  us  was  that  the 
section  in  question  is  ultra  vires  the  Dominion  Parliament, 
and  that  if  not  it  is  inapplicable  to  the  circumstances 
of  this  case. 

I  have  come  to  the  same  conclusion  as  my  learned 
brother  Burton,  that  the  appellants  are  right  in  both  these 
contentions,  and  I  agree  substantially  in  his  reasons. 

It  was  taken  for  granted  on  the  argument,  that  Parlia- 
ment could  not  only  incorporate  railway  companies,  that 
is,  could  give  them  corporate  capacity,  or  the  power  to  act 
as  an  individual  might  act,  but  could  also  so  far  interfere 
with  property  and  civil  rights  in  the  province  as  to  confer 
upon  such  companies  the  power  of  expropriating  land,  and 
other  powers  which  might  be  necessary  to  enable  them  to 
carry  out  their  undertaking.  But  it  was  contended  that  a 
limitation  clause  such  as  that  in  question  was  not  necessary, 
and  was  therefore  beyond  the  power  of  Parliament. 

It  was  urged  upon  us  as  a  proof  that  such  a  clause  was 
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necessary,  that  it  had  formed  part  of  the  railway  legisla-  Judgment, 
tion  of  the  old  Province  of  Canada  from  the  year  1851  Maclennan 
until  Confederation,  and  was  adopted,  and  has  been  re- 
tained  by  the  Province  of  Ontario  to  the  present  time,  in 
the  case  of  railways  incorporated  by  the  Province  :  and 
besides  that  it  has  also  rightly  or  wrongly  been  one  of  the 
clauses  of  the  Dominion  Railway  Act  since  1868. 

I  think  this  argument  would  have  been  entitled  to  a 
good  deal  of  weight  if  the  same  thing  had  been  done  in 
other  countries.  If  such  a  clause  were  reasonably  necessary 
for  railways,  we  should  expect  to  find  it  in  the  railway 
legislation  of  the  mother  country  and  of  the  United  States. 
But  I  have  not  been  able  to  find  that  it  has  been  adopted 
either  in  England  or  in  any  of  the  States  of  the  Union, 
and  so  I  think  no  safe  inference  can  be  drawn  from  the 
enactments  referred  to. 

The  Dominion  Parliament,  by  its  Railway  Act  of  1888, 
has  changed  the  period  of  limitation  from  six  months,  as 
it  has  been  in  this  country  for  nearly  forty  years,  to  one 
year,  thus  indicating,  as  I  think,  that  the  proper  period  is 
a  purely  arbitrary  matter,  and  one  that  cannot  be  fixed 
upon  any  grounds  or  reasons  peculiar  to  the  nature  of 
railways  or  railway  companies.  I  am  myself  unable  to 
perceive  any  reason,  and  none  was  suggested  to  us,  for 
shortening  the  period  for  enforcing  such  claims  against  a 
railway  compam^  which  would  not  be  equally  applicable 
to  similar  claims  against  any  other  kind  of  company,  or 
against  any  of  her  Majesty's  subjects.  I  think  the  clause 
an  unnecessary  interference  with  the  law  of  property  and 
civil  rights  in  the  Province,  and  that  it  is  therefore  not 
within  the  powers  of  Parliament:  Parsons  v.  Queen  Ins- 
Co.,  7  App.  Cas.  96. 

But  I  also  think  that  even  if  the  clause  is  intra  vires  of 
Parliament,  the  defendants  are  not  protected  by  it  in  the 
present  action.  The  clause  runs  thus  :  "  All  actions  or  suits 
for  indemnity  for  any  damage  or  injury  sustained  by  reason 
of  the  railway,  shall  be  instituted  within  six  months  next 
after  the  time  when  such  supposed  damage  is  sustained^ 
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Judgment,  or  if  there  is  continuation  of  damage,  within  six  months 
Maclennan  next  after  the  doing  or  committing  of  such  damage  ceases, 
and  not  afterwards ;  and  the  defendants  may  plead  the 
general  issue  and  give  this  Act  and  the  special  Act  and 
the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  may  prove  that  the  same  was  done  in 
pursuance  of  and  by  the  authority  of  this  Act  and  the 
special  Act." 

The  defendants  allege,  and  in  order  to  bring  themselves 
within  the  protection  of  the  section,  they  must  prove,  that 
the  damage  or  injury  of  which  the  plaintiffs  complain  was 
"  sustained  by  reason  of  the  railway." 

What  the  defendants  did  was  this ;  they  filed  their  plan 
and  book  of  reference,  but  they  never  agreed  with  the 
plaintiffs  for  the  compensation  to  be  paid,  or  gave  them 
the  notice  as  required  by  section  9,  sub-section  12  of  the 
Railway  Act  (1879).  They  then  entered  upon  the  lands, 
and  cut  the  timber  of  the  plaintiffs. 

Now  it  is  clear  that  they  had  no  right  whatever  to  enter 
the  lands  or  to  cut  the  plaintiffs'  timber  as  they  did,  without 
the  plaintiffs'  consent,  and  without  first  doing  what  the 
statute  prescribes  for  making  compensation  therefor,  as 
required  by  sub-sections  27  and  28  of  section  9  of  the  Rail- 
way Act :  Parkdale  v.  West,  12  App.  Cas.  at  pp.  613,  614. 

I  am  utterly  at  a  loss  to  understand  how  the  defendants 
can  be  heard  to  say  that  the  plain tifis'  damage  or  injury 
was  sustained  by  reason  of  the  railway,  when  they  never 
took  the  steps  prescribed  by  the  Legislature  to  authorize 
them  to  enter  upon  the  lands  at  all. 

In  my  humble  judgment  the  section  has  no  more  appli- 
cation to  this  case  than  if  they  had  taken  the  plaintiffs ' 
oxen  or  horses,  or  their  steel  rails  or  other  materials, 
without  consent  or  payment,  and  had  used  them  for  the 
railway.  The  defendants  could  not  take  the  oxen,  horses, 
or  rails  without  leave  or  payment,  and  ,the  only  difterence 
in  the  case  of  land  and  the  timber  growing  on  it  is,  that 
there  are  two  ways  in  which  they  may  acquire  the  latter. 
They  may  acquire  them  by  private  bargain  with  the 
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owner,  or  they  may  expropriate  in  the  manner  prescribed  Judgment, 
by  the  statute.    But  they  may  not  touch  the  one  or  the  maclennai 
other  until  they  have  in  some  way  acquired  the  right  to  J-^- 
do  so.    If  not,  how  can  it  be  said  that  taking  my  land  or 
timber  without  my  consent,  and  without  compensation,  is 
an  injury  by  reason  of  the  railway,  while  taking  my  oxen 
or  horses,  or  rails,  is  not? 

I  think  the  Legislature  has  thrown  a  good  deal  of  light 
on  the  meaning  of  the  words  "  by  reason  of  the  railway" 
by  the  language  used  at  the  end  of  the  section,  saying 
that  the  defendants  may  prove  that  the  same,  that  is 
what  is  complained  of,  was  done  in  pursuance  of  and  by 
the  authority  of  this  Act,  and  the  special  Act. 

How  can  it  be  said  that  what  was  done  here  was  done 
in  pursuance  of  and  by  the  authority  of  the  Railway  Act  ? 
The  Act  says  to  the  company,  "  You  may  buy  land  and 
timber  and  rails  and  other  materials  to  build  a  railway^ 
and  if  you  require  land  which  the  owner  is  unwilling  to 
sell;  you  may  take  it  against  the  owner's  will,  by  making 
compensation,  and  then  you  may  go  on  and  build  your 
road,"  They  take  land  and  timber  without  either  buying 
it  or  making  compensation,  and  they  say  that  was  done  in 
pursuance  of  and  by  the  authority  of  the  Act.  In  my 
humble  judgment  so  far  from  having  been  done  in  pur- 
suance of  and  by  the  authority  of  the  Act,  it  was  plainly 
done  in  contravention  and  in  violation  of  it. 

I  think  no  sound  distinction  can  be  made  between  the 
taking  of  land  or  timber  without  bargain  or  compensation 
and  the  taking  of  other  property  or  materials  for  the  use 
of  the  railway,  and  that  if  the  section  is  not  applicable 
to  the  case  of  oxen  or  rails  or  other  personal  property,  it  is 
equally  inapplicable  to  the  case  of  land. 

I  think  that  the  case  of  Brock  v.  Toronto  and  Ni'pissiny 
R  W,  Co.,  37  U.  C.  R.  372,  was  well  decided,  and  is  applic- 
able to  the  present  case.  The  only  difference  between  that 
case  and  this  is  that  the  Nipissing  Company  had  no  power 
to  expropriate  the  gravel  which  they  took  for  their  road, 
while  in  the  present  case  the  defendants  might  have  ex- 
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Judgment,  propriated  the  plaintiffs'  land  but  did  not  do  so.  I  cannot 
Maclennan  see  that  that  circumstance  should  make  any  difference  in 
J-^-       the  applicability  of  the  section. 

But  I  am  also  of  opinion  that  this  is  a  case  of  continua- 
tion of  damage,  and  so  that  the  action  was  brought  in  time. 

Under  the  authority  of  the  statute  E.  S.  0. 1877..  ch.  26, 
the  Act  respecting  the  sale  and  management  of  timber  on 
public  lands  —  sections  1  and  2,  the  plaintiffs  had,  as 
license  holders,  the  right  to  take  and  keep  exclusive  posses- 
sion of  the  licensed  lands,  subject  to  the  regulations  estab- 
lished by  the  Lieutenant-Governor  in  Council,  and  had  also 
the  right  of  property  in  all  trees,  timber,  and  lumber  cut 
during  the  term  either  by  themselves  or  others.  They  also 
had  the  right  to  institute  actions  against  any  v^rongful 
trespasser  and  to  recover  damages. 

By  the  timber  regulations  of  the  16th  of  April,  1869, 
referred  to  in  the  licenses,  and  as  published  in  the  Gazette, 
each  license  was  to  be  for  one  year  and  no  more,  with  a 
right  of  renewal  if  desired,  and  if  applied  for  before  the  1st 
of  July  following.  These  licenses  are  put  in  evidence, 
namely  those  for  the  years  1883-4,  1884-5,  and  1885-6, 
each  ending  on  the  30th  of  April  in  each  year,  and  the  pres- 
ent action  was  commenced  on  the  9th  of  September,  1886. 

The  action  is  against  the  railway  company  and  the  con- 
tractors who  built  the  line,  and  after  stating  the  plaintiffs' 
title  and  rights  as  licensees  the  statement  of  claim  goes  on 
to  allege  that  in  the  autumn  of  1884  the  defendants  entered 
the  licensed  lands,  and  cut  and  removed  timber  belonging 
to  the  plaintiffs,  both  on  the  line  of  railway  and  on  the 
adjacent  belts  and  other  places,  and  continued  to  do  so  for 
about  a  year  ;  and  that  the  company  laid  out  and  con- 
structed a  line  of  railway  through  a  portion  of  the  lands, 
and  laid  rails  thereon,  and  committed  great  waste  and 
damage.  It  further  alleges  that  the  defendants  wrongfully 
broke  and  entered  into  and  upon  the  lands,  and  wrong- 
fully used  the  same,  and  deprived  the  plaintiffs  of  the  use 
thereof,  and  it  claims  damages  for  the  timber  taken  and  the 
trespass  and  waste  complained  of. 
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The  company's  defence  is  the  usual  defence  of  not 
guilty  by  statute,"  referring  to  section  27  of  the  Dominion  ^Maclennan 
Eailway  Act  of  1879. 

The  defendants,  the  contractors,  also  plead  not  guilty 
by  statute,"  referring  to  the  several  Acts  of  the  Dominion 
Parliament  incorporating  the  company,  as  well  as  to  the 
Railway  Act ;  and  they  also  set  up,  and  justify  under,  their 
contract  with  the  company,  and  say  that  they  cut  the 
timber  and  built  the  railway  across  the  plaintiffs'  limits 
under  the  authority  of  the  company. 

The  case  was  tried  upon  admissions  agreed  upon  for  the 
purpose,  from  which  it  appeared  that  the  company  filed  a 
plan  and  book  of  reference,  and  they  and  the  contractors  then 
entered  upon  the  lands  and  cut  the  timber,  and  used  it  on  the 
line  of  their  road  during  the  course  of  and  for  the  purpose 
of  constructing  the  I'ailway,  all  the  cutting  and  conversion 
of  timber  having  taken  place  before  the  commencement  of 
the  year  1886,  and  the  railway  having  been  completed  and 
running  since  the  end  of  July,  1886.  It  was  also  admitted 
that  timber  had  been  cut  upon  the  adjacent  belts  as  author- 
ized in  section  7  (14)  of  the  Eailway  Act.  It  was  admitted 
that  the  company  had  taken  no  step  w^hatever  towards 
making  compensation  for  enteidng  upon  the  lands  or  cut- 
ting the  timber.  It  appears  not  to  have  been  argued  before 
the  learned  trial  Judge  that  the  case  was  one  of  continua- 
tion of  damage,  and  that  the  damage  had  not  ceased  until 
within  six  months  of  the  action,  and  the  point  was  barely 
mentioned  in  the  argument  before  us  by  Mr.  Finlay  on  be- 
half of  the  appellants. 

It  seems  to  have  been  assumed  by  the  parties  all  along, 
that  the  plaintiffs'  title  under  their  license  was  continuous, 
from  the  issue  of  the  first  license  put  in  until  the  expira- 
tion of  the  third,  and  for  the  present  I  shall  assume  that 
to  be  so. 

The  action  is  trespass  quare  clausumf regit, sjidi  complains 
of  the  original  unlawful  en  try  of  the  defendants,  and  of 
everything  they  did  from  that  time  until  the  bringing  of 
the  action.    What  really  took  place  was  that  the  defend- 
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Judgment,  ^nts  entered  unlawfully,  and  commenced  and  continued 
Maclennan  their  operations,  upon  the  land,  without  interruption,  until 
their  railway  was  in  running  order,  and  when  that  stage 
was  reached  they  continued  to  maintain  and  use  it  as  a 
railway  until  the  action  was  commenced.  I  think  that  was 
one  continuous,  uninterrupted  trespass,  and  a  case  of  con- 
tinuation of  damage  within  the  meaning  of  the  statute, 
down  to  the.  30th  day  of  April,  1886,  when  the  last  of  the 
licenses  put  in  expired,  and  a  time  within  six  months- of 
the  commencement  of  this  action :  Addison  on  Torts,  261, 
964,  967;  Pollock  on  Torts,  313;  Mayne  on  Damages,  88, 
89  ;  Holmes  v.  Wilson,  10  A.  &  E.  503 ;  Battishill  v.  Reed, 
18  C.  B.  at  pp.  712,  716,  718;  Ross  v.  Hunter,  7  S.  C.  E. 
at  pp.  311,  313. 

The  case  was  presented  to  the  learned  Judge,  and  his 
judgment  proceeds,  upon  the  notion  that  the  damages 
ceased  with  the  cutting  of  the  timber  at  the  end  of  the 
year  1885,  in  which  case  the  action  would  have  been  more 
than  two  months  too  late.  But  although  the  cutting  of 
the  timber  is  the  principal  and  by  far  the  greatest  part  of 
the  injury  to  the  plaintiffs,  it  is  not  the  only  injury.  The 
entry  made  by  the  defendants  for  the  purposes  of  the  rail- 
way and  the  continuous  occupation  and  the  daily  use  by 
them  of  the  lands,  to  the  possession  of  which  the  plaintiffs 
were  alone  entitled,  was  an  actionable  wrong,  and  in  law  as 
much  a  damage  as  the  more  injurious  acts  of  cutting  down 
the  plaintiff's'  timber. 

It  is  very  evident  that  all  that  was  done  here  was  in 
reality  one  transaction.  It  was  the  making  of  the  railway 
on  the  plaintiffs'  land,  which  was  begun  in  the  fall  of  1884, 
and  was  completed  at  the  end  of  July,  1886,  a  little  over 
a  month  before  action  brought. 

I  think  the  plaintiffs  might  have  stated  their  case  under 
the  former  system  of  pleading,  thus  :  "  For  that  the  de- 
fendants broke  and  entered  the  plaintiffs'  lands  and  built 
a  railway  thereon,  and  cut  down  and'  destroyed  large 
quantities  of  the  plaintiffs'  timber  growing  thereon,  and 
other  wrongs,  &;c."    And  in  such  an  action  they  could 
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have  recovered  for  all  the  damage  and  injury  the  defendants  Judgment, 
did  in  carrying  on  their  works.    The  breaking  and  enter-  Maclennaj 
ing  is  the  gist  of  the  action,  and  the  cutting  of  the  trees,  J-^- 
&c.,  matter  of  aggravation,  although  possibly  the  most  in- 
jurious part  of  the  trespass  :  Anderson  v.  Bucldon,  1  Str. 
192  ;  Bennett  v.  Allcott,  2  T.  R  1G6  ;  Taylor  v.  Cole,  3  T. 
R.  292  ;  S.  a,  1  H.  Bl.  555  ;  Bush  v.  Parker,  1  Bing.  N.  C. 
72  ;  PrMt  v.  Pratt,  2  Exch.  413  ;  Kavanagh  v.  Giidge,  7 
M.  &  G.  316. 

If  it  is  said  that  although  the  continued  occupation  of 
the  land  was  a  continuous  damage,  yet  the  cutting  down 
of  the  trees  was  not,  but  was  done  and  complete  once  for 
all,  more  than  six  months  before  action,  and  that  so  that 
part  of  the  claim  at  all  events  is  barred,  the  answer,  in 
my  judgment  is,  that  the  two  things  are  inseparable,  that  the 
cutting  of  a  tree  by  a  trespasser  is  part  of  the  trespass, 
part  of  the  injury  which  he  does  to  the  land.  As  long  as 
he  remains  upon  the  land  his  trespass  continues,  and  what 
he  does  while  he  is  there,  w4iether  it  is  cutting  down  trees 
or  anything  else,  is  merely  matter  of  aggravation.  I  think 
it  would  be  impossible  for  a  plaintiff  who  had  recovered 
for  a  trespass  upon  his  land  extending  over  a  length  of 
time,  to  support  another  action  for  injury  done  to  the  same 
land,  during  the  same  trespass,  by  cutting  down  the  trees. 

In  Brunsden  v.  Humphrey,  14  Q.  B.  D.  141,  separate 
actions  were  allowed  for  the  injury  to  the  plaintiff's 
property  and  his  person,  arising  from  the  same  act  of 
negligence,  on  the  ground  that  the  rights  injured  were 
different,  but  here  the  w^hole  injury  was  to  the  plaintiff's 
property.  While  a  man  is  engaged  in  cutting  down  a  tree 
on  another  man's  land  he  is  committing  a  trespass  by  his 
very  presence  there,  as  well  as  by  his  cutting,  and  it  would 
be  a  strange  state  of  the  law,  if  there  could  be  separate 
recoveries  for  the  two  acts.  On  the  same  principle  there 
might  be  a  recovery  for  the  trespass  of  walking  over  the 
plaintiff's  land,  and  another  for  the  herbage  which  the 
trespasser  trampled  dow^n  and  destroyed  in  the  same  walk- 
ing.   The  proper  conclusion  in  my  judgment  is,  that  every 
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Judgment,   trespass  to  land  may  be  committed  with  circumstances  of 
Maclennan  greater  or  less  aggravation,  and  that  in  every  action  for 
J-^-       such  trespass  the  aggravation  may  be  alleged  and  proved, 
and  may  be  allowed  to  enhance  the  damages. 

I  am  unable  to  see  how  it  is'possible  to  contend  that  the 
trespass  to  the  land  itself  in  this  case  was  not  continuous 
and  uninterrupted,  and  therefore  a  continuation  of  injury 
and  damage  from  the  very  first  day  of  entry  upon  it  until 
the  day  the  action  w'as  brought,  or  that  the  action  for  that 
part  of  the  injury  or  damage  was  not  brought  in  sufficient 
time,  and  if  that  is  so  I  think  it  clear  that  the  cutting  of 
the  timber  cannot  be  excluded  from  consideration  for  the 
purpose  of  enhancing  the  damages. 

I  am  clearly  of  opinion,  as  was  said  by  Sir  John  Robinson 
in  Snure  v.  Great  Western  R.  W.  Co.,  13  U.  C.  R.  376,  that 
the  continuation  of  the  trespass  to  the  land  has  saved  all 
the  damage  done  while  the  defendants  were  there,  includ- 
ing the  cutting  of  the  trees  both  upon  the  railway  track 
ai:d  upon  the  adjacent  belts.  See  also  Anderson  v.  Buck- 
ton,  1  Str.  192,  and  Bennett  v.  Allcott,  2  T.  R.  160. 

A  difficulty,  however,  arises  in  the  plaintiffs'  way,  from 
the  fact  that  there  was  an  interval  of  time  between  the 
periods  covered  by  the  three  licenses  constituting  their 
title,  and  it  is  contended  that  for  this  reason  their  damage 
cannot  be  regarded  as  continuous. 

The  first  license  was  dated  on  the  5th  of  July,  1883,  and 
extended  from  that  date  to  the  30th  of  April,  1884.  The 
second  license  was  dated  the  10th  of  December,  1884,  and 
extended  to  the  30th  of  April,  1885.  The  third  was  dated 
the  22nd  of  July,  1885,  and  expired  the  30th  of  April,  1886. 
There  was  therefore  an  interval  of  nine  months  and  ten 
days  between  the  first  license  and  the  second,  and  an  in- 
terval of  two  months  and  twenty-two  days  between  the 
second  and  third. 

The  entr}^  of  the  defendants  was  in  the  fall  of  1884,  but 
we  are  not  told  whether  it  was  before  or  after  the  10th  of 
December  in  that  year,  the  date  of  the  second  license.  But 
whatever  was  the  exact  date  of  the  first  entry  by  the  de- 
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fendants,  and  the  commencement  of  the  cutting  by  them,  Judgment, 
the  cutting  continued,  when  once  begun,  until  the  end  of  Maclennan 
the  year  1885,  and  while  it  was  going  on  the  third  license  ^ 
was  issued  on  the  22nd  of  July,  1885. 

Now  it  is  admitted  that  the  defendants  entered  without 
any  consent  or  license  from  the  Ontario  Government,  and 
when  the  license  of  the  22nd  of  July,  1885,  was  issued  to 
the  plaintiffs,  even  if  they  had  not  had  any  previous  licenses, 
the  defendants  at  once  became  wrong-doers  as  against  the 
plaintiffs  ;  and  ail  the  cutting  and  other  work  done  upon 
the  land  from  that  day  to  the  30th  of  April,  1886,  was 
■actionable  wrong  to  the  plaintiffs.  From  that  day  the 
timber  and  the  possession  of  the  land  rightfully  belonged 
to  the  plaintiffs,  and  they  might  have  brought  the  present 
action  at  any  time  after. 

If  I  am  right  then  in  my  conclusion  that  the  damage  in 
this  case  continued  as  long  as  the  defendants  remained 
upon  the  land,  the  plaintiffs  are  in  any  case  entitled  to 
recover  all  the  damage  which  was  done  during  the  currency 
of  the  last  license,  and  in  any  view  the  judgment  should 
have  been  for  the  plaintiffs  for  all  damage  done  on  and 
after  the  22nd  of  July,  1885. 

But  I  think  also  that  the  plaintiffs  ought  not  to  be  limited 
in  their  recovery  to  the  damage  during  the  period  covered 
by  the  last  license,  and  that  the  breaks  between  the 
licenses  may  be  bridged  over  successfully  in  their  favour. 

The  statute  relating  to  the  sale  and  management  of 
timber  on  public  lands  authorizes  the  Commissioner  of 
Crown  Lands,  or  any  officer  or  agent  authorized  by  him,  to 
grant  licenses  "  subject  to  such  conditions,  regulations,  and 
restrictions  as  may  from  time  to  time  be  established  by 
the  Lieutenant-Governor  in  Council,  and  of  which  notice 
may  be  given  in  the  Ontario  Gazette.'' 

This  has  been  the  law  ever  since  1849,  12  Vic.  ch.  30, 
and  it  has  been  re-enacted  several  times  in  the  same  terms. 

Regulations  have  been  made  from  time  to  time  by  the 
Governor  in  Council,  and  published  in  the  Gazette,  the 
first  of  such  regulations  having  been  made  on  the  5th  of 
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Judgment.  September,  1849,  and  published  in  the  Canada  Gazette  of 
Maclennan  ^hat  year  at  pp.  698-9. 

J.A.  From  the  beginning  one  of  the  regulations  has  been  that 

the  license  holders  who  have  complied  with  all  existing 
regulations  shall  be  entitled  to  a  renewal  of  their  licenses. 

The  regulations  under  which  the  plaintiffs'  licenses  were 
issued  were  made  on  the  16th  of  April,  1869,  and  were 
published  in  the  Ontario  Gazette  of  the  1st  of  May  in  that 
year. 

They  require  the  limits  to  be  explored  and  valued  by 
the  Department,  and  then  to  be  offered  for  sale  by  public 
auction  at  the  upset  price  fixed  by  the  valuation,  and  to  be 
sold  to  the  highest  bidder  for  cash.  Besides  the  original 
purchase  money,  the  limits  are  subject  to  an  annual  ground 
rent  of  $2  per  square  mile,  payable  in  advance  before  the 
issue  of  any  original  or  renewal  license.  The  licensee  is 
also  to  pay  certain  dues  to  the  Crown  in  respect  of  the 
timber  which  he  cuts  upon  the  limits.  The  licenses  are  to 
expire  on  the  30th  of  April  in  each  year,  ami  all  renewals 
are  to  be  applied  for  and  issued  before  the  first  of  July 
following,  in  default  whereof  the  right  of  renewal  shall 
cease,  and  the  berth  shall  be  treated  as  forfeited,  and  no 
renewal  shall  be  granted  unless  or  until  the  ground  rent 
and  all  costs  of  survey,  and  all  dues  to  the  Crown  on  tim- 
ber cut  under  and  by  virtue  of  any  license  other  than  the 
last  preceding,  shall  have  been  first  paid. 

Now,  looking  at  these  regulations,  I  think  it  is  clear  that 
the  plaihtiffs  bought  and  paid  full  value  for  the  timber  on 
these  limits,  for  it  must  be  presumed  that  before  the  license 
of  the  5th  of  July,  1883,  the  limits  were  appraised  by  the 
Department,  and  put  up  at  their  full  value  at  auction,  and 
were  bought  by  the  plaintiflfs,  and  paid  for  in  cash.  They 
then  got  a  license  for  a  year,  or  rather  for  a  period  extend- 
ing from  the  5th  of  July,  1883,  to  the  30th  of  April,  1884. 
They  also  got,  by  virtue  of  the  statute  and  timber  regula- 
tions, a  right  of  renewal  from  year  to  year  as  long  as  they 
required,  to  enable  them  to  remove  the  timber  which  they 
had  bought. 
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They  might  forfeit  this  right  in  various  ways,  but  until  Judgment, 
forfeiture  the  right  continued.     Forfeiture  will  not  be  Maclennan 
presumed,  and  the  licenses  were  renewed  in  fact.    The      ^'  ^' 
presumption  must  be  that  the  renewals  were  in  due  course? 
and  that  the  right  of  renewal  never  ceased,  but  continued 
during  the  intervals.    The  plaintiffs  having  boughfe  and 
paid  full'  value  in  the  first  instance,  it  would  require  some 
formal  act  of  the  Department  to  deprive  them  of  their 
property  as  for  a  forfeiture. 

Now  I  think  that  the  entry  by  the  defendants,  and  the 
•cutting  of  the  timber  by  them  during  the  interval  between 
two  licenses,  and  while  the  plaintiffs'  right  of  renewal 
existed  unimpaired,  and  in  full  force,  was  an  actionable  in- 
vasion of  the  plaintiff's'  rights,  which  would  have  been 
restrained  by  injunction,  and  recompensed  by  an  award  of 
damages.  Under  the  old  practice  the  aid  of  the  Court  of 
Chancery  would  have  been  required,  either  to  prevent  the 
defendants  from  setting  up  the  want  of  license  as  a  defence 
to  an  action  of  trespass,  or  an  action  on  the  case,  or  by 
way  of  injunction  and  enquiry  as  to  damages.  Under  the 
new  practice,  however,  the  remedy,  like  the  injury,  is  the 
same  both  for  the  period  actually  covered  by  the  licenses 
and  the  intervals  of  time  between  them,  the  right  invaded 
being  the  same  in  both  cases  :  C.  S.  U.  C,  ch.  12,  sec.  27 ; 
28  Vic.  ch.  17,  sec.  3 ;  R.  S.  0.  (18T7)  ch.  40,  sees.  39,  40  ; 
Ontario  Judicature  Act  sec.  17,  (8) ;  Maclennan's  Judicature 
Act, pp.  29,  31,  32  ;  Jo^^ce  on  Injunctions,  2nd  ed.  p.  64. 

It  was  always  the  practice  of  the  Court  of  Chancery  in 
this  Province  to  take  notice  of,  and  to  give  eff*ect  to  rights  of 
property  depending  on  the  faith  of  the  Crown.  An  instance 
of  this,  out  of  many,  is  Craig  v.  Templeton,  S  Gr.  483, 
decided  thirty  years  ago,  in  which  a  widow  was  held  en- 
titled to  dower  out  of  unpatented  lands,  the  learned  Vice- 
Chancellor  Esten  saying  he  thought  the  infallible  justice 
of  the  Crown  was  equivalent  to  the  right  to  specific  per- 
formance in  ordinary  cases. 

I  think,  too,  that  if  necessary,  the  possessian  of  the 
plaintiffs  under  the  first  license  ought,  as  against  the 
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Judgment,  defendants  who  were  mere  wrong-doers  and  had  no  pre- 
Maclennan  tence  of  title,  to  be  deemed  to  have  continued  during  the^ 
J- A.       intervals  so  as  to  make  the  defendants  trespassers  as 

against  them  during  the  whole  period  :  Pollock  on  Torts,. 

812. 

For  these  reasons  I  humbly  think  the  plaintiffs  entitled 
to  recover  for  all  damage,  including  the  cutting  of  the 
timber  both  upon  the  line  of  the  railway  proper,  and  upon 
the  adjacent  belts,  and  that  the  appeal  should  be  allowed. 

The  Court  being  equally  divided  the 
appeal  was  dismissed  with  costs.. 
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Marshall  v.  McRae. 


Master  and  servant—  Wrovgful  dismissal — Bujlit  to  dixmif^s — Gromid.s  of 
dismissal — Exercise  oj  right — Forfeiture  of  property. 

The  plaintiff,  who  was  the  inventor  of  a  certain  machine  and  had  assigned 
certain  patents  therefor  to  the  defendant,  agreed  to  obtain  patents  for 
certain  improvements  made  by  him  thereon,  and  to  assign  them  to  the 
defendant  as  soon  as  obtained,  who  in  consideration  thereof  agreed  to 
employ  the  plaintiff  for  two  years  from  the  date  of  the  agreement  for 
the  purpose  of  demonstrating  and  placing  the  patents  on  the  market, 
and  to  pay  him  a  certain  sum  for  salary  and  also  his  expenses,  and  the 
plaintiff'  and  defendant  were  to  share  the  profits  in  certain  proportions. 

The  tenth  clause  of  the  agreement  was  as  follows  : — "  It  is  further  agreed 
that  the  party  of  the  hrst  part  (the  defendant)  is  to  be  the  absolute 
judge  as  to  the  manner  in  which  the  party  of  the  second  part  (the  plain- 
tiff') performs  his  duties  under  this  agreement  and  shall  have  the  right 
at  any  time  to  dismiss  him  for  incapacity  or  breach  of  duty,  in  which 
event  the  party  of  the  second  part  shall  only  be  entitled  to  be  paid  his 
salary  up  to  the  time  of  such  dismissal,  and  shall  have  no  claim  what- 
ever against  the  party  of  the  first  part." 

The  defendant  dismissed  the  plaintiff  within  three  months  of  the  date  of 
the  agreement  for  alleged  disobedience  snd  incapacity,  without  com- 
municating to  the  plaintiff  his  reasons  for  so  acting  or  calling  upon  him 
for  any  explanations  : — 

Held,  [Hagarty,  C.  J.  O.,  dissenting]  that  the  plaintiff  having  certain 
rights  of  property  under  the  agreement  the  parties  to  it  did  not  occupy 
merely  the  relation  of  master  and  servant,  and  that  under  the  tenth 
clause  the  defendant  occupied  a  quasi- judicial  position  and  had  no  right 
arbitrarily  to  dismiss  the  plaintiff  but  was  bound  to  act  in  good  faith 
and  to  enquire  into  the  circumstances  upon  which  he  based  his  deter- 
mination to  dismiss,  this  necessarily  involving  notice  to  the  plaintiff  and 
an  opportunity  of  being  heard. 

Russell  V.  Russell,  14  Ch.  D.  471,  distinguished. 

Judgment  of  the  Queen's  Bench  Division,  16  0.  R.  495,  affirmed. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  statement. 
Bench  Division,  reported  16  O.  K  495. 

The  plaintiff  had  invented  a  crimping  machine,  the 
patent  for  which  he  had  assigned  to  the  defendant.  Sub- 
sequently he  made  certain  improvements  upon  this  machine 
and  entered  into  an  agreement  wath  the  defendant,  on  the 
2nd  of  February,  1886,  in  which  he  agreed  to  assign  to  the 
defendant,  in  consideration  of  certain  benefits,  the  patents 
of  invention  for  improvements  then  held  by  him,  and  any 
other  patents  that  he  should  thereafter  obtain. 

The  following  were  the  material  clauses  of  the  agree- 
ment in  question : — 

"  3.  Forthwith  after  the  granting  of  such  letters  patent> 
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or  any  letters  patent  hereafter  granted,  the  said  Thomas 
Tinnock  Marshall  shall  execute  to  the  said  John  A.  McRae 
an  assignment,  in  due  and  proper  form,  of  all  such  letters 
patent  granted,  or  at  any  time  hereafter  to  be  granted, 
whether  for  improvements  or  otherwise,  and  the  said 
assignment  shall  contain  a  covenant  on  the  part  of  the  said 
Marshall  not  to  do,  or  assent  to,  or  cause  to  be  done,  any 
act,  deed,  matter,  or  thing  whereby  the  said  letters  patent, 
or  any  of  them,  shall  be  forfeited  or  invalidated. 

4.  In  consideration  whereof  the  party  of  the  first  part 
hereby  agrees  to  employ  the  party  of  the  second  part  for 
the  term  of  two  years  from  the  date  hereof,  for  the  purpose 
of  demonstrating  and  placing  the  said  patents  of  invention 
granted,  or  hereafter  to  be  granted,  on  the  market,  on  the 
following  terms,  viz. — The  said  John  A.  McRae  covenants 
to  pay  the  said  Thomas  T.  Marshall  the  sum  of  $100  per 
month  during  the  said  term  of  two  years,  payable  monthly, 
and  in  addition  to  said  salary  the  party  of  the  first  part 
covenants  and  agrees  to  pay  the  actual  travelling  expenses 
and  board  of  the  party  of  the  second  part.  And  it  is 
further  agreed  between  the  parties  hereto  that  the  said 
Thomas  T.  Marshall  shall  be  entitled  to  and  receive  twenty 
per  cent,  of  the  actual  net  profits  that  are  derived,  in  any 
way  whatsoever,  from  the  sale  or  otherwise  of  the  said 
patents  of  invention. 

5.  That  the  said  party  of  the  first  part  shall  cause  to  be 
kept  proper  books  of  account,  and  entries  shall  be  made 
therein  of  all  such  matters,  transactions,  and  things  as  are 
usually  kept  and  entered  in  books  of  account,  and  all  the 
costs,  charges,  and  expenses  in  connection  with  the  pur- 
chase of  the  said  patents  of  invention  by  the  said  McRae, 
and  of  the  obtaining  assignments  thereof,  and  all  the  costs, 
charges,  and  expenses  in  connection  with  the  obtaining  of 
further  or  other  patents  of  invention,  and  any  renewal  or 
renewals  thereof,  and  all  the  costs,  charges,  and  expenses  in 
connection  with  the  demonstrating  and  placing  the  said 
patents  of  invention  on  the  market,  including  the  said 
salary  of  the  said  Marshall,  and  all  losses  arising  in  any 
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v/ay  in  connection  with  the  said  patents,  shall  be  a  first  Statement, 
charge  on  the  profits  that  may  hereafter  be  derived  from 
the  said  patents  and  shall  be  first  deducted  before  any 
division  of  profits  shall  take  place  or  be  made. 

6.  That  the  said  John  A.  McRae  shall  be  absolute  judge 
of  what  are  expenses  and  what  are  not,  and  shall  have  the 
exclusive  control  and  management  of  all  matters  in  con- 
nection with  the  said  patents  and  the  party  of  the  second 
part  simply  being  his  agent  for  the  purposes  aforesaid. 

7.  That  the  said  John  A.  McKae  shall,  in  the  event  of 
said  business  not  proving  a  success,  have  the  right  to  can- 
cel this  agreement  at  any  time  after  the  expiration  of  six 
months  from  the  date  hereof  if  he  shall  deem  it  advisable 
so  to  do,  by  paying  the  party  of  the  second  part  all  salary 
which  may  be  due  up  to  the  date  of  such  cancellation,  and 
his  share  of  the  profi.ts,  if  any,  on  the  basis  aforesaid. 

8.  That  the  said  Thomas  T.  Marshall  shall  devote  his 
whole  time  and  attention  to  the  business  of  the  party  of 
the  first  part,  and  shall  neither  directly  nor  indirectly  en- 
gage in  any  other  business,  occupation,  or  employment, 
and  that  he  shall  be  faithful  to  the  said  McRae  in  all  his 
transactions  and  dealings. 

***** 

10.  It  is  further  agreed  that  the  party  of  the  first  part 
is  to  be  the  absolute  judge  as  to  the  manner  in  which  the 
party  of  the  second  part  performs  his  duties  under  this 
agreement,  and  shall  have  the  right  at  any  time  to  dismiss 
him  for  incapacity  or  breach  of  duty.  In  which  event  the 
party  of  the  second  part  shall  only  be  entitled  to  be  paid 
his  salary  up  to  the  time  of  such  dismissal  and  shall  have 
no  claim  whatever  against  the  party  of  first  part." 

A  few  months  after  the  making  of  this  agreement  the 
plaintiff"  and  defendant  had  a  dispute  as  to  the  manner  in 
which  the  plaintifif  was  attending  to  the  experiments  in 
connection  with  the  machines,  and  the  procuring  of  the 
patents  for  the  improvements,  and  the  defendant  without 
any  notice  to  the  plaint iflf  summarily  terminated  the  en- 
gagement. The  defendant  contended  that  he  had  a  right 
19 — VOL.  XVIL  A.R. 
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Statement,  to  put  an  end  to  the  agreement  at  his  own  discretion,  and 
that  the  plaintiff  had  no  further  interest  in  the  patents  or 
in  the  profits  and  no  further  claim  upon  the  defendant. 

The  plaintiff  brought  this  action  for  damages  and  it 
was  tried  before  Rose,  J,,  at  Hamilton,  on  the  23rd  of 
April,  1888,  judgment  being  given  in  favour  of  the 
defendant  with  costs. 

On  motion  to  the  Divisional  Court  this  judgment  was 
reversed  and  judgment  was  entered  in  favour  of  the 
plaintiff  for  $2,350  as  damages  for  wrongful  dismissal,  and 
it  was  also  declared  that  the  plaintiff  was  entitled  to 
receive  from,  and  be  paid  by,  the  defendant  20  per  cent, 
of  the  actual  net  profits  which  had  theretofore  been 
derived,  or  might  thereafter  be  derived,  in  any  way, 
from  the  sale  or  otherwise  of  the  letters  patent  and 
patented  inventions,  and  a  reference  was  directed. 

The  defendant  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court,  (Hagarty,  C.J.O.,  Burton,  Osler, 
and  Maclennan,  JJ.A.)  on  the  21st  and  22nd  of  October, 
1889. 

McCarthy,  Q.  C,  and  J.  J.  Scott,  for  the  appellant. 
There  was  ample  cause  to  justify  the  dismissal  of  the 
plaintiff.  It  was  his  duty  to  make  such  tests  as  should  be 
directed  by  the  defendant,  and  without  excuse  he  refused 
to  obey  the  commands  of  the  defendant  and  resorted  to 
deception  so  that  his  dismissal  was  justifiable.  This 
would  be  the  right  of  the  defendant  under  the  general  law 
governing  master  and  servant,  but  in  the  present  instance 
the  rights  of  the  defendant  are  far  higher,  for  under  this 
agreement  he  is  made  the  absolute  judge  as  to  the  conduct 
of  the  plaintiff  and  he  might  dismiss  the  plaintiff  even  capri- 
ciously or  harshly  so  long  as  he  did  not  act  in  bad  faith. 
He  was  not  acting  as  a  judicial  tribunal  but  was  exercis- 
ing an  absolute  discretion  and  it  was  unnecessary  for  him 
to  formulate  any  charge  or  call  upon  the  plaintiff  for  any 
explanation  or  defence:  Russell  v.  Russell.  14  Ch.  D.  471- 
Here  the  plaintiff  had  no  interest  or  property  in  the 
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patents.  As  part  of  the  remuneration  for  his  services  he  Argument, 
was  entitled  to  a  certain  percentage  of  the  profits,  but  this 
he  was  entitled  to  only  so  long  as  he  fulfilled  his  engage- 
ment and  obeyed  the  commands  of  his  master  the  defen- 
dant, and  the  engagement  having  been  validly  terminated 
by  the  defendant  the  right  of  the  plaintiflf  to  remunera- 
tion is  at  once  put  an  end  to  and  he  has  now  no  further 
interest  in  the  patents  or  profits. 

Moss,  Q.C.,  and  Carscallen,  for  the  respondent.  Clearly 
under  the  agreement  the  plaintifi^  was  entitled  to  one-fifth 
of  the  profits  and  this  is  equivalent  to  saying  that  he  has 
a  one-fifth  interest  in  the  improvements  and  the  patents 
themselves,  The  plaintiflf,  therefore,  was  not  a  mere 
servant  in  the  ordinary  sense  and  there  was  no  right  to 
dismiss  him  so  as  to  work  a  forfeiture  of  his  interests  in 
these  patents  and  improvenaents.  Nor  was  there  anything 
to  justify  the  dismissal  of  the  plaintiff  even  assuming  that 
the  mere  relationship  of  master  and  servant  existed  be- 
tween himself  and  the  defendant.  The  defendant  really 
was  endeavouring  to  use  as  an  excuse  for  the  dismissal  of 
the  plaintiflf  his  dissatisfaction  with  the  working  of  the 
machine.  That  was  not  a  ground  for  dismissal  though  it 
might  have  been  a  ground  for  rescission  or  damages.  Then 
the  defendant  has  not  acted  in  good  faith  but  has  really 
endeavoured  to  oust  the  plaintiflf  in  this  manner  so  as  to 
obtain  for  himself  the  whole  profits.  The  plaintiflf  should 
at  least  have  been  called  upon  for  an  explanation  and  have 
been  given  an  opportunity  of  explaining.  Russell  v.  Rus- 
sell, 14  Ch.  D.  471,  is  really  a  decision  in  favour  of  the 
plaintiflf.  In  that  case  the  articles  of  partnership  in  ques- 
tion gave  power  to  determine  the  partnership  but  gave  no 
right  to  take  away  any  interest.  There  was  nothing  in 
that  case  involving  property  or  reputation,  but  merely  the 
ordinary  power  to  determine  a  partnership.  If  the  de- 
fendant had  heard  the  plaintiflf's  explanation  and  had 
decided  in  good  faith  it  might  be  that  the  Court  could  not 
review  that  decision,  but  it  is  clear  that  where  the  right  of 
dismissal  depends  upon  a  question  of  conduct  then  an 
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Argument,     opportunity  of  explanation  must  be  given :  Fisher  v.  Keane, 
11  Ch.  D.  353;  BLisset  v.  Daniel,  10  Ha.  493;  Steuart  v. 
Gladstone,  10  Ch.  D.  626. 
McCarthy,  Q.C.,  in  reply. 

March  4th,  1890.    Burton,  J.  A.  :— 

I  am  of  opinion  that  the  judgment  appealed  against  is 
right  and  should  be  affirmed. 

The  case  of  Russell  v.  Russell,  14  Ch.  D.  471,  is,  I  think, 
very  distinguishable.  If  the  defendant  had  exercised  the 
right  given  to  him  under  paragraph  7  of  the  agreement, 
after  the  expiration  of  six  months,  he  would  probably  have 
brought  himself  within  the  principle  of  that  decision.  He 
was  to  be  the  sole  judge  for  himself  of  whether  the  business 
was  proving  a  success,  and  might,  under  the  powers  there 
reserved  to  him,  have  exercised  his  discretion  capriciously 
and  there  would  have  been  no  obligation  upon  him  to  act 
as  a  tribunal  or  to  state  the  ground  on  which  he  decided. 

Nor  do  I  doubt  that  if  the  parties  had  chosen  to  enter 
into  an  agreement  by  the  terms  of  which  the  defendant 
would  have  been  empowered  absolutely  and  uncondition- 
ally to  terminate  the  hiring  at  will  with  or  without  cause, 
it  would  have  been  our  duty  to  give  effect  to  it,  however 
unreasonable  the  dismissal  might  have  been. 

But  paragraph  10  does  not  give  the  defendant  a  right 
arbitrarily  to  dismiss  the  plaintiff,  but  only  for  "incapacity 
or  breach  of  duty,"  and  although  it  is  true  that  it  is  pro- 
vided that  he  is  to  be  the  absolute  judge  as  to  the  manner 
in  which  the  plaintiff  has  performed  his  duties  under  the 
agreement,  still,  looking  to  the  nature  of  the  contract, 
which  was  not  one  of  simple  hiring,  but  was  a  joint 
adventure  in  which  the  defendant  merely  advanced 
the  wages  in  the  first  instance,  the  same  being  a  first 
charge  upon  the  profits,  he  occupied  a  quasi  judicial  posi- 
tion, and  was  bound  to  enquire  into  the  circumstances  on 
which  he  based  his  determination  to  dismiss,  which  of 
course  involves  a  notice  to  the  opposite  party  and  an 
opportunity  of  being  heard. 
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I  agree,  therefore,  in  thinking  the  dismissal  was  not  Judgment, 
warranted,  and  that  the  judgment  below  should  be  affirmed.  Burton 

The  damages  have  apparently  been  assessed  on  a  very 
liberal  scale,  but  no  appeal  was  made  on  this  ground  nor 
was  it  argued  before  us. 

OSLER,  J.  A. : — 

I  think  it  plainly  appears  upon  the  agreement  of  the 
2nd  of  March,  1885,  that  the  employment  of  the  plaintiff 
for  two  years  on  the  stipulated  terms  was  a  material  part 
of  the  consideration  for  the  transfer  of  the  patents  which 
were  thereby  assigned  and  of  the  others  which  were  there- 
after to  be  obtained  and  assigned  in  like  manner  by  the 
plaintiff  to  the  defendant. 

The  fourth  and  fifth  clauses  of  the  agreement  shew  that 
the  plaintiff  had  a  further  and  substantial  interest  in  his 
employment  beyond  the  agreed  salary,  in  connection  with 
the  right  to  one-fifth  of  the  net  profits,  wdiich  might  be 
derived  from  the  sale  or  ot^ier  disposition  of  the  patents. 
He  had  purchased  the  right,  precarious  as  it  was,  in  view 
of  the  power  conferred  upon  the  defendant  by  the  tenth 
clause  of  the  agreement,  of  demonstrating  the  value  of  his 
patents  for  two  years  and  of  selling  them  and  earning 
thereby  the  stipulated  profit ;  and  although,  as  I  read  the 
agreement,  his  right  to  profits  is  not  dependent  upon  his 
employment,  yet  it  was  no  small  advantage  that  he  should 
himself  be  able  at  the  defendant's  expense  in  the  first 
place  (for  all  expenses,  including  salaries,  and  therefore,  I 
presume,  the  damages  recovered  in  this  action  are  ulti- 
mately made  a  first  charge  upon  profits)  to  demonstrate  to 
the  public  for  two  years  the  value  of  his  own  inventions. 
If  the  relation  of  the  parties  under  this  agreement  was 
that  merely  of  master  and  servant  with  a  summary  power 
of  dismissal  for  breach  of  duty  of  which  the  employer 
was  to  be  the  absolute  judge,  the  plaintiff  could  not  I 
think  recover.  If,  on  the  other  hand,  the  plaintift'  acquired 
under  it,  as  I  think  he  did,  rights  of  a  more  extensive 
character  than  those  which  attach  to  such  a  relation,  then, 
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Judgment,  although  the  defendant  was  constituted  supreme  judge  o£ 
OsLER  what  amounted  to  a  breach  of  duty,  he  was  bound  to  exercise 
his  power  in  good  faith  and  not  without  first  giving  the 
plaintiff  an  opportunity  of  explanation.  Though  absolute 
judge  he  was  bound  to  proceed  judicially,  as  the  effect  of 
what  he  proposed  to  do  would  be  to  deprive  the  plaintiff  of 
so  much  of  the  consideration  for  the  assignments,  then 
and  thereafter  to  be  made,  as  was  represented  by  the  two 
years'  employment  and  the  profits  which  might  have  been 
made  by  his  own  exertions  during  that  time  out  of  sales 
of  the  patents  in  which  he  was  interested. 

The  cases  of  Blisset  v.  Daniel,  10  Ha.  493,  and  Wood  v. 
Woad,  L.  R.  9  Ex.  190,  appear  to  me  to  contain  principles 
which  govern  this  case,  and  I  regard  that  of  Russell  v. 
Russell,  14  Ch.  D.  471,  as  distinguishable.  The  power  given 
there  was :  If  at  any  time  the  business  shall  not  be  conducted 
or  managed,  or  the  results  shall  not  be  to  the  satisfaction  of 
the  said  W.  A.  R.,  it  shall  be  lawful  for  the  said  W.  A.  R.  to 
give  a  three  months'  notice  in  writing  of  his  desire  to  deter- 
mine the  partnership.  That,  as  Sir  George  Jessel,  M.  R., 
observes,  was  a  power  given  to  a  single  person  which  could  be 
exercised  capriciously  if  he  thought  fit.  That  w^as  the  sole 
ground  of  the  decision,  and,  to  paraphrase  the  language  of  the 
Master  of  the  Rolls,  it  disappears  when  you  have  a  power 
given  even  to  a  single  person  (as  here),  which  could  not  be 
exercised  capriciously.  I  concur  generally  in  the  opinion  of 
Street,  J.,  in  the  Court  below,  but  I  think  the  judgment 
should  be  varied  by  confining  it  to  the  damages  for  dismissal. 
The  claim  for  an  account  was  abandoned  at  the  trial  and  is 
no  part  of  the  relief  sought  on  the  motion  against  the  judg- 
ment. I  think  no  case  was  made  for  a  decree  in  that  res- 
pect, involving  an  expensive  enquiry  without  the  prospect, 
so  far  as  appears,  of  any  present  advantage  to  the  plaintiff. 
I  must  add,  however,  with  regard  to  the  damages  assessed, 
that  no  complaint  has  been  made  in  respect  of  them.  The 
judgments  below  do  not  deal  with,  the  amount,  and  as  there 
is  nothing  before  us  from  which  we  see  how  they  were 
assessed  at  so  large  a  sum,  it  must  be  presumed  that  the 
parties  were  satisfied  with  them. 
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MaCLENNAN,  J. a.: —  Judgment. 

Maclennan 

After  the  most  careful  consideration  which  I  have  been 
able  to  give  to  this  case,  and  notwithstanding  the  able 
arguments  of  the  counsel  for  the  appellant,  I  have  come  to 
the  conclusion  that  the  judgment  appealed  against  is  right. 

I  adopt  the  reasons  for  their  judgment  given  so  fully 
by  the  learned  Judges  of  the  Queen's  Bench  Division,  with 
which  I  entirely  agree,  with  a  single  exception.  That 
exception  is,  that  I  think  the  preparation  of  the  tests 
required  by  the  defendant  was  within  the  scope  of  the 
plaintiff's  duties  as  defined  by  the  agreement,  and  that  a 
neglect  or  refusal  by  him  to  prepare  these  tests  would 
have  been  a  breach  of  the  agreement.  It  was  most 
important  for  the  purpose  of  putting  the  invention  on  the 
market  to  be  able  to  show  what  it  could  do,  and  the  one 
hundred  pairs  of  uppers  which  the  defendant  desired  to 
have  prepared  on  different  kinds  of  leather  would  have 
assisted  that  object.  I  think  the  first  thing  the  parties 
would  have  had  to  do  in  endeavouring  to  demonstrate  and 
sell  the  invention  would  be  to  shew  what  it  could  do,  and 
to  have  specimens  of  its  work.  The  defendant  had  no 
practical  knowledge  of  the  invention,  and  the  inventor 
was  the  person  he  w^ould  naturally  look  to  to  prepare  and 
to  supply  him  with  what  he  required  to  enable  him  to 
display  the  results  of  the  invention  to  those  engaged  in  the 
shoe  trade. 

But  I  think  the  relation  between  the  plaintiff  and 
defendant,  under  the  agreement,  was  not  the  ordinary 
relation  of  master  and  servant. 

By  the  assignment  of  his  new  invention  to  the  defendant 
for  their  common  profit,  the  plaintiff  gave  a  valuable  con- 
sideration for  his  two  yesbvs  employment  over  and  above 
the  services  which  he  was  to  render,  and  not  only  so,  but 
when  the  profits  came  to  be  ascertained  the  plaintiff's 
salary,  travelling  expenses,  and  board,  were  to  form  an  item 
in  the  expense  account,  and  the  defendant  was  in  that  way 
to  be  reimbursed  for  those  payments  out  of  the  common 
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Judgment,   undertaking.    In  like  manner  the  defendant  had  the  power 
Maclennan  of  charging  all  his  own  travelling  and  other  expenses  to 
J-^-       the  undertaking. 

It  is  further  to  be  observed  that,  although  the  language 
used  in  the  fourth  paragraph  of  the  agreement  is  that  the 
defendant  was  to  employ  the  plaintiff  for  two  years,  &c., 
and  was  to  pay  him  a  salary  and  travelling  expenses,  and 
board  for  two  years  ;  yet  the  employment  was  in  an  under- 
taking for  their  mutual  benefit,  and  for  disposing  to  the 
best  advantage,  of  property  in  which  they  had  a  joint 
interest. 

Instead,  therefore,  of  its  being  a  case  of  master  and 
servant,  I  think  the  plaintiff  and  defendant  may  under 
this  agreement  more  properly  be  regarded  as  both  princi- 
pals who  had  put  their  properties  together  for  their  mutual 
profit,  but  who  at  the  same  time  had  agreed  that  the 
judgment  of  one  of  them,  namely,  the  defendant,  wha  ' 
alone  was  risking  actual  money  in  the  undertaking,  should 
prevail  in  all  things,  and  that  he  should  have  the  actual 
control. 

Such  being  the  relations,  objects,  and  purposes,  of  the 
parties,  the  defendant  is  made  by  the  agreement  the  "abso- 
lute judge"  of  the  manner  in  which  the  plaintiff  performed 
his  duties,  and  he  is  to  have  the  right  to  dismiss  him  at 
any  time,  not  capriciously  as  was  the  case  in  Russell  v. 
Russell,  14  Ch.  D.  471,  but  for  "incapacity  or  breach  of 
duty."  In  my  humble  judgment  it  is  clear  that  while  he 
was  to  be  "absolute  judge"  in  the  matter,  he  was  never- 
theless a  judge,  and  was  bound  to  proceed  in  a  judicial 
manner.  Before  dismissing  the  plaintiff  it  was  his  duty 
to  enquire,  and  consider,  and  determine,  whether  either  of 
the  causes  of  dismissal  specified  in  the  agreement  existed, 
and  without  such  judicial  enquiry  and  determination,  and 
without  bond  fide  adjudging  that  one  or  the  other  of  the 
specified  causes  existed,  he  was  not  at  liberty  to  dismiss  : 
Wood  V.  Woad,  L.  R.  9  Ex.  190;  Blisset  v.  Daniel,  10  Ha. 
493. 
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I  think  the  learned  Judges  in  the  Court  below  have  Judgment, 
shewn  very  clearly  that  the  defendant  did  not  proceed  Maclenna?^ 
judicially  in  dismissing  the  plaintiff,  and  that  he  did  not      J-  ^• 
enquire,  or  bond  fide  determine,  that  the  defendant  was 
incapable  or  hf^d  been  guilty  of  any  breach  of  duty. 

I  think  the  appeal  should  be  dism-issed. 


Hagarty,  C.  J.  O. : — 

I  am  of  opinion  that  the  dismissal  of  the  plaintifF  from 
the  two  years  engagement  does  not  involve  or  affect 
the  plaintiff  in  his  rights  to  or  interest  in  the  property 
mentioned  in  the  agreement.  This  appears  to  have 
been  the  view  of  the  learned  trial  Judge,  and  I  agree 
with  him  that  the  words  in  the  tenth  clause,  that  if 
dismissed  he  should  have  no  claim  whatever  against 
defendant  should  be  read  as  limited  by  the  context  to 
refer  to  a  claim  under  that  clause. 

The  agreement  recites  the  assignment  of  properties  to  the 
defendant  and  the  contract  to  assign  other  property  when 
patents  are  obtained  and  for  the  amount  of  interest  the 
plaintiff  is  to  have  in  the  actual  net  profits. 

AlU these  provisions  may  stand  unaffected  by  the  cessa- 
tion of  the  relation  of  employer  and  employed  be- 
tween the  parties,  either  on  the  expiration  of  the  term 
of  service  or  on  its  determination  under  the  tenth  clause, 
in  either  case  the  plaintiff's  rights  remain  as  to  the 
properties. 

Nor  do  I  consider  that  the  exercise  of  the  power  in  the 
seventh  clause,  to  cancel  the  agreement  at  the  end  of  six 
months,  can  have  a  wider  effect  as  to  vesting  the  plaintiff's 
interest  in  the  property  assigned  in  the  defendant. 

It  cannot  be  fairly  read  so  that  the  exercise  of  the  de- 
fendant's right  to  cancel,  which  might  properly  refer 
merely  to  the  two  years  hiring,  should  work  a  forfeiture  of 
all  the  plaintiff's  interest.  The  payment  of  salary  up  to  the 
time  of  cancelling  and  liis  share  of  the  profits,  if  any,  need 
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Judgment,  refer  only  to  the  natural  result  and  event  of  a  termination 
Hagarty  of  the  hiring  contract. 
C.  J.O.  rpj^g  chief  importance  of  determining  whether  the  deter- 
mination of  the  hiring  involves  the  loss  to  the  plaintiff  of 
his  interest  in  the  profits,  fee,  is  this,  that  if  such  conse- 
quences arise  as  the  defendant  appears  by  his  counsel  to 
think  will  occur,  we  would  have  to  apply  a  much  stricter 
rule  of  construction  to  the  tenth  clause. 

I  think  it  would  be  difficult  to  uphold  a  peremptory 
dismissal  if  the  necessary  consequence  must  be  the  trans- 
ferring of  what  may  be  valuable  properties  and  interests 
from  the  person  dismissed  to  the  person  dismissing  with- 
out giving  the  latter  a  full  opportunity  of  being  first  heard 
in  his  defence. 

On  the  other  hand,  if  it  be  a  mere  severing  of  the 
relation  of  master  and  servant,  or  principal  and  agent,  it 
may  be  that  the  words  used  in  this  tenth  clause  are  strong 
enough  to  support  a  dismissal  by  a  mere  declaration  to 
that  effect  by  the  defendant. 

The  principles  governing  such  a  case  as  this  would  seem 
to  be  found  fully  discussed  in  such  cases  as  Blisset  v.  Daniel, 
10  Ha.  493;  Wood  v.  Woad,  L.  R.  9  Ex.,  190;  Russell  v. 
Russell,  14  Ch.  D.  471. 

I  can  hardly  refer  to  the  two  first  cases  in  more  concise 
or  appropriate  words  than  Jessel,  M.  R.,  uses  in  the  third 
case:  (14  Ch.  D.^t  p. 478)  "  Wood  v.  Woad  was,  in  effect,  this : 
there  was  rule  which  allowed  a  committee  of  a  mutual  insur- 
ance society  to  expel  a  member,  and  the  ground  was  that  if 
the  committee  should  at  any  time  deem  the  conduct  of  any 
member  suspicious,  or  that  such  member  is  for  any  other 
reason  unworthy  of  remaining  in  the  society,  they  shall 
have  full  power  to  exclude  such  member.  Consequently  by 
excluding  him  the  committee  declare  to  the  world,  to  all  his 
neighbours  and  friends  *  *  that  they  deem  his  conduct 
suspicious,  and  for  some  reason  that  be  is  unworthy 
to  remain  in  the  society.  By  the  very  act  of  excluding 
him  they  cast  a  stigma  upon  him.  *  *  *  That 
was,  in   fact,  a  decision,   not  merely  depending  upon 
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opinion,  but  depending  on  enquiry.    No  one  could  suppose  Judgment, 
it  was  left  to  the  caprice  of  the  members  of  the  com-  Hagakty 
mittee  to  stigmatize  as  dishonourable  or  dishonest  any  C.J.O. 
member  of  the  society.    Of  course  it  was  not.    It  was 
intended  that'  they  should  be  satisfied  by  something  like 
reasonable   evidence   that   his  conduct  was  unworthy. 
Therefore,  in  construing  the  rule,  the  Court  of  Exchequer 
rightly  came  to  the  conclusion  that  it  was  a  case  in  which 
the  committee  ought  not  to  have  decided  until  after  enquiry. 

"  As  regards  Blisset  v.  Daniel,  that  was  a  very  peculiar 
case.  The  case  there  was  this:  a  majority  of  the  partners 
consisting  of  two-thirds  wished  to  expel  a  partner,  and 
nothing  more,,  but  if  they  did  expel  him,  the  other  part- 
ners had  the  right  to  buy  up  his  shares  in  a  particular  way 
by  valuation.  All  the  Vice- Chancellor  decided  was  this> 
that  in  a  case  of  that  kind  they  had  no  right  to  expel 
merely  for  the  purpose  of  buying  up  the  shares,  and  that  it 
w^as  not  a  fair  and  bond  fide  exercise  of  the  power.  He 
decided  that  the  partners  were  not  to  meet  together  and 
say :  '  We  should  like  to  have  so  and  so's  shares,  and 
therefore  we  will  expel  him.'  That  was  a  consequence 
of  the  expulsion,  but  it  was  not  to  be  the  motive  of 
the  expulsion — it  was  not  a  bond  fide  exercise  of  the  power* 
Then  they  alleged  that  they  had  grounds  of  dissatisfaction 
with  the  partner,  but  his  reply  in  effect  was :  '  If  you  have 
any  ground  of  dissatisfaction  you  ought  to  have  given  me 
notice  to  see  if  I  had  anything  to  answer.'  " 

In  Russell  v.  Russell,  two  brothers  and  a  third  were  co- 
partners, and  there  was  a  provision  in  the  articles  that  if  at 
any  time  during  the  partnership  the  business  thereof  should 
not  be  conducted  or  managed,  or  the  results  thereof  should 
not  be  to  the  satisfaction  of  the  said  W.  A.  Russell,  it  should 
be  lawful  for  the  said  W.  A.  Russell  to  give  a  three  months' 
notice  in  writing  to  the  others  of  his  desire  that  the  part- 
nership should  determine,  &c.,  &c.,  and  in  such  case  the 
partnership  should  cease,  &c.,  &c.,  in  three  months,  &c." 

The  Master  of  the  Rolls  says: — "In  the  case  of  a  single 
partner  it  is  plain  that  neither  Blisset  v.  Daniel  nor  Wood 
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Judgment,  y.  Woad  has  any  application,  because  the  moment  you 
Hagarty  give  the  power  to  a  single  partner  in  terms  which  shew 
C.J.O.  ihsbi  he  is  to  be  sole  judge  for  himself,  not  to  acquire  a 
benefit,  but  to  dissolve  the  partnership,  then  he  may  exer- 
cise that  discretion  capriciously,  and  there  is  no  obligation 
upon  him  to  act  as  a  tribunal,  or  to  state  the  grounds  on 
which  he  decides  for  himself.  *  *  The  sole  ground  of 
the  other  decisions,  that  it  was  a  power  given  to  a  number  of 
persons  not  to  be  exercised  capriciously,  of  course  disappears 
when  you  have  a  power  given  to  a  single  person  which 
could  be  exercised  capriciously." 

It  is  said  in  the  last  edition  of  Smith's  Master  and  Ser- 
vant, p.  139,  "The  question  in  what  case  and  upon  what 
grounds  an  employer  has  the  right  to  discharge  a  person 
employed  by  him  has  only  been  considered  in  modern 
times  and  is  not  fully  settled,"  and  language  to  that  effect 
of  Parke,  B.,  is  referred  to  in  Lomax  v.  Arding,  10  Ex.. 
736. 

The  question  in  the  present  case  seems  to  me  to  rest  on 
the  words  of  the  contract  between  the  parties  on  that  ex- 
press point.  On  this  branch  of  the  case  the  plaintiff" 
charges  that  the  defendant  wrongfully  dismissed  him  with- 
out due  or  sufficient  cause.  If  this  statement  were  simply 
in  issue,  the  sufficiency  of  the  cause  of  dismissal  would  have 
to  be  determined,  but  the  defendant  insists  that  the  subject 
of  dismissal  is  expressly  provided  for  in  the  contract. 

[The  learned  Judge  read  the  paragraphs  of  the  agree- 
ment above  set  out  and  continued  :] 

The  defendant  at  the  time  of  the  agreement  already 
owned,  by  purchase,  the  larger  share  in  the  patents  then 
obtained.    Since  then  others  have  been  obtained. 

It  will  be  seen  that  the  defendant,  who  was  the  monied 
man  in  the  dealings,  was  placed  by  the  terms  of  the  con- 
tract as  complete  master  of  the  whole  of  the  business, — of  ' 
the  courses  to  be  adopted,  of  the  expenses  to  be  incurred — 
in  fact  of  everything  involving  expenditure,  &c. 

As  already  said  I  consider  the  contract  of  hiring  as 
wholly  distinct  from  the  respective  rights  and  interests  of 
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the  parties  in  the  property,  existing  or  to  be  acquired,  and  Judgment, 
that  the  severing  of  that  connection  leaves  the  plaintiff's  Hagarty 
rights  to  obtain  an  account  and  benefit  of  the  profits  un-  C.J.O. 
touched.    And  I  fully  agree  with  the  trial  Judge  that  the 
clause  in  section  10,  as  to  "  no  claim  whatever,"  is  confined 
to  claims  in  respect  of  that  connection. 

If  we  discuss  the  sufficiency  or  insufficiency  of  the  cause 
of  dismissal  it  seems  to  me  we  are  ignoring  the  plain 
words  of  the  contract.  If  it  be  proper  for  me  to  discuss 
that  question  I  am  bound  to  say  that  I  agree  with  the  trial 
Judge,  that  the  evidence  does  not  disclose  a  total  want  of 
such  cause,  and  that  the  defendant  is  not  without  apparent 
reason  for  availing  himself  of  the  power  of  dismissal.  We 
have  not  been  referred  to  any  case  in  which  a  provision  of 
this  character,  vesting  such  large  power  in  the  employer,  is 
to  be  found. 

As  I  think  the  plaintiff  is  not  deprived  of  any  property 
or  interest  in  the  patent  rights,  it  seems  hardly  necessary 
to  apply  the  principles  set  out  in  the  cases  cited  which 
govern  the  master's  right  to  dismiss.  The  plaintiff  contracts 
that  the  defendant  is  to  be  the  absolute  judge  as  to  the 
plaintiff's  performance  of  his  duties,  and  may  dismiss  him  at 
any  time  for  incapacity  or  breach  of  duty. 

In  the  letter  to  the  plaintiff,  by  the  defendant's  solicitor, 
the  cause  is  stated  as  disobeying  instructions  in  many  par- 
ticulars, and  not  dealing  fairly  with  him  according  to  the 
agreement.  The  reason  thus  assigned  would  include  and  fall 
within  the  words  "  breach  of  duty  "  in  the  agreement,  and 
^'  the  performance  of  his  duties." 

I  do  not  consider  I  have  any  right  to  discuss  the  suffici- 
ency o£  the  alleged  causes.  Nor  do  I  see  my  way  to 
declaring  that  the  defendant  was  first  bound  to  notify  the 
plaintiff  and  hear  what  cause  he  had  to  shew  against  the 
defendant  acting  on  this  tenth  clause.  I  do  not  think  that 
anything  turns  on  the  objection  that  the  plaintiff  was  not 
bound  under  the  contract  to  do  the  work  as  to  testing  the 
machine,  as  to  which  the  defendant  expressed  so  much 
dissatisfaction. 
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Judgment.  there  any  substantial  distinction  between  the  clause 

Hagarty  in  Russell  v.  Russell,  14  Ch.  D.  471,  and  that  before  us  ? 
C.J.O.  There  the  power  was  to  dissolve  by  notice  if  the  conduct  of 
the  business  or  its  results  were  not  to  the  satisfaction  of 
the  defendant.  Here  the  appointment  of  the  defendant  as 
the  absolute  judge  of  the  manner  of  the  plaintiff's  perform- 
ance of  duties  seems,  at  least  in  my  judgment,  to  vest  as 
large  a  power  in  the  latter  case  as  in  the  former. 

If  we  lay  stress  on  the  words  incapacity  or  breach  of 
duty,"  then  we  ignore  this  large  power  and  make  what  the 
defendant  chose  to  consider  amounted  to  either  one  or  the 
other  to  depend  on  our  approval  or  disapproval  of  the 
soundness  of  his  view.  I  think  we  w^ould  thus  defeat  the 
plain  language  of  the  bargain. 

After  reviewing  the  evidence  the  learned  trial  Judge 
thus  remarks : 

"Now  am  I  to  say  that  v^hen  these  facts  come  before  the 
defendant, — as  to  which  minds  may  differ  and  upon  which 
if  I  had  to  determine  whether  or  not  the  plaintiff  had 
neglected  his  duty  I  should  require  time  for  consideration — 
am  I  to  say,  when  the  plaintiff  has  constituted  the  defen- 
dant the  absolute  judge  as  to  the  manner  in  w^hich  he,  the 
plaintiff,  has  performed  his  duties,  that  I  am  to  constitute 
him  a  qualified  judge,  or  a  judge  whose  decision  is  to  be 
subject  to  revision  by  me,  and  if  I  believe  that  these  acts 
do  not  amount  to  a  breach  of  duty  I  am  to  reverse  his 
decision  and  say  that  he  has  erred  in  the  judgment  to 
which  he  has  come  ?  I  have  no  doubt  that  it  may  be  open 
to  the  observation  that  the  defendant  did  not  approach 
this  adjudication  with  an  unbiased  mind,  suspicions  may 
have  been  engendered  by  false  statements,  by  misappre- 
hension of  facts,  by  an  irritation  consequent  upon  the 
investment  of  money  without  a  speedy  return.  It  may 
be  that  all  these  things  would  not  have  led  one  to  have 
chosen  him  for  a  judge  under  the  circumstances,  but  it 
must  be  concluded  that  the  plaintiff  felt  the  difficulties  of 
the  position  when  he  objected  to  the  provisions  of  the 
clause,  and  when  in  view  of  the  possibilities  of  his  having 


XVII.] 


MARSHALL  V.  M'RAE. 


155 


difficulty  he  chose  to  enter  into  that  agreement,  it  is  not  Judgment, 
in  my  power,  sitting  here,  to  relieve  him  from  its  terms.  I  HAGAKxr 
feel  therefore  it  is  not  open  for  me  upon  these  facts  to 
declare  that  there  has  been  no  breach  of  duty  on  the  part 
of  the  plaintiff,  or  that  the  defendant  has  acted  fraudu- 
lently and  has  made  use  of  this  clause  in  order  to  get  rid 
of  the  plaintiff  because  he  has  behind  his  action  a  deter- 
mination to  commit  a  fraud  or  do  a  wrong  to  the  plaintiff." 

My  examination  of  the  evidence  leads  me  to  agree  in 
the  view  pf  the  Judge  who  had  both  the  parties  and  their 
witnesses  before  him. 

The  judgment  in  the  Queen's  Bench  holds  that  it  was 
incumbent  on  the  defendant  to  shew  satisfactorily  that  he 
exercised  the  power  with  entire  good  faith. 

With  much  respect  I  must  say  that  this  construction 
would  wholly  destroy  the  provisions  as  to  the  defendant 
being  the  absolute  judge  of  the  matter.  He  certainly  could 
not  be  so  under  this  limitation. 

It  was  perhaps  not  very  unreasonable  for  a  man  so  to 
insist  when  all  the  heavy  expenses  had  to  be  borne  by 
him  and  where  he  had  bargained  for  exclusive  control  over 
everything. 

The  plaintiff  remains  entitled  to  all  his  reserved  inter- 
ests in  the  profits  of  the  adventure,  the  conduct  of  which 
has  been  expressly  left  in  the  defendant,  and  he  is  entitled 
to  an  account  on  laying  a  proper  foundation  therefor. 

For  some  reason,  satisfactory  I  presume  to  himself> 
although  unintelligible  to  me,  the  defendant  has  neither 
in  his  reasons  of  appeal  nor  in  argument  objected  to  the 
amount  of  the  damages  for  dismissal  or  the  basis  on  which 
they  were  awarded. 

I  understand  that  it  is  not  disputed  by  my  learned 
brothers  that  the  defendant  could  have  dismissed  the  plain- 
tiff after  calling  on  him  for  explanation  as  to  the  matters 
complained  of  by  the  defendant,  and  after  hearing  his 
answer,  if  any,  and  that  from  that  decision  there  would 
be  no  appeal. 

In  estimating  the  damages  sustained  by  this  dismissal. 
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Judgment,  the  nature  of  the  plaintiff's  tenure  of  office,  depending 
Hagarty  solely  on  the  defendant's  final  judgment,  would  naturally 
C.  J.O.  -jjQ  considered.  If  within  a  day,  a  week,  or  a  month,  of  this 
irregular  dismissal,  he  had  it  in  his  power  to  effect  the  same 
regularly,  such  a  state  of  facts  should,  as  I  understand  the 
law,  have  been  considered.  The  plaintiff  has  been  awarded 
the  full  amount  of  salary  to  the  end  of  the  two  years. 

The  judgment  below  awards  $2,350  in  bulk  for  dam- 
ages. Nothing  appears  as  to  a  claim  for  board,  nor  was 
any  construction  put  upon  the  fourth  clause  as  to  board.  It 
has  apparently  been  allowed  for  all  the  time,  and  no  ques- 
tion raised  as  to  its  being  confined  to  board  when 
travelling. 

It  is  a  most  singular  assessment  of  damages,  but  as  the 
defendant  does  not  seem  to  have  objected  it  cannot  now 
be  interfered  with. 

Appeal  dismissed  with  costs, 
Hagarty,  C.J.O.,  dissenting. 
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Day  v.  Day. 

Fraudulent  Conveyance — Intent  to  defeat  creditors — Secret  Trust — 
Evidence — Pleading. 

If  a  defendant  wishes  to  set  up  in  answer  to  an  action  to  declare  him  a 
trustee  of  land  the  defence  that  the  land  was  conveyed  to  him  for  a 
fraudulent  purpose  he  must  in  his  pleading  specifically  say  so,  and 
admit  his  own  criminality  in  joining  in  a  criminal  act. 

If  the  plaintiff  can  make  out  his  case  without  disclosing  the  alleged  fraud, 
the  defendant  will  not  be  allowed  to  show,  as  a  reason  why  the  plaintiff 
should  not  recover,  the  fraud  in  which  the  defendant  himself  participated. 

Judgment  of  FerGtUSOIs,  J.,  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  Ferguson,  J. 

One  Solomon  Day  died  intestate  some  time  in  the  year 
1841,  leaving  his  widow  and  seven  sons  and  one  daughter 
surviving  him.  He  was  possessed  of  a  number  of  farms, 
and  the  land  in  question  in  this  action  was  his  homestead 
or  part  of  it.  In  his  life  time,  he  had  given  farms  to  his 
two  eldest  sons  John  and  Isaac,  but  on  his  death  all  his 
lands  descended  to  his  eldest  son  J ohn.  The  land  in  question 
had  never  been  patented,  and  there  was  a  balance  due 
.to  the  Crown.  After  the  death  of  her  husband,  the  widow, 
apparently  with  the  consent  of  all  the  family,  made  a 
distribution  of  the  farms  among  the  sons,  which  had  never 
been  disturbed  or  questioned  by  the  heir-at-law,  unde]- 
it  the  farm  in  question  being  allotted  to  the  plaintiff,  and 
another  farm  to  the  defendant.  INo  deeds  appeared  to 
have  been  executed,  but  all  parties  took  possession  of  their 
respective  allotments.  The  widow  died  in  1847.  From  the 
time  of  this  allotment  up  to  the  5th  of  January,  1858,  the 
plaintiff  occupied  the  land  in  question,  personally  for  several 
years,  and  for  several  years  by  tenants.  The  plain- 
tiff's land  had  been  allotted  to  him  upon  the  understanding 
that  he  was  to  pay  the  balance  of  purchase  money  due  to 
the  Crown  ;  and  also  apparently  upon  the  further  under- 
standing that  he  should  take  care  of  his  sister,  who  was 
a  widow  with  several  children.  Some  time  in  1857,  the 
plaintiff  put  his  sister  and  her  famil}^  in  possession,  and 
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she  was  in  possession  in  January,  1858,  when  the  plaintiff 
conveyed  the  land  to  the  defendant,  for  an  expressed  con- 
sideration of  $5,000.  At  the  date  of  this  deed  the  plain- 
tiff was  keeping  an  hotel  in  Brantford,  and  owed  some 
debts  for  w^hich  he  was  being  sued,  and  several  judgments 
were  about  that  time  or  soon  after  recovered  against 
him,  amounting  altogether  to  $800  or  $1,000. 

The  defendant  admitted  that  there  was  no  sale  for  $5,000 
such  as  the  deed  expressed ;  that  the  $5,000  was  never  paid 
or  intended  to  be  paid,  but  that  the  property  was  to  be 
held  by  him  in  trust  for  the  plaintiff.  After  the  making 
of  the  deed,  the  plaintiff  remained  in  possession,  according 
to  the  admission  of  the  defendant,  for  three  or  four 
years  at  all  events,  and  the  evidence  shewed  that  either 
by  his  sister  and  her  family,  whom  he  had  put  in  possess- 
ion, or  by  his  tenants,  the  plaintiff  remained  in  possession 
until  the  fall  of  1872. 

The  defendant  admitted  that  he  was  trustee  for  the 
plaintiff  until  1873  ,  but  said  that  in  that  year  he  was. 
embarrassed  by  executions  arising  out  of  a  litigation  in 
the  interest  of  the  plaintiff',  and  that  the  plaintiff  told  him 
he  could  take  this  property  and  use  it,  and  that  the  plain- 
tiff w^ould  have  no  demands  on  it.  This  was  denied  by 
the  plaintiff,  who  said  that  the  expenses  and  claims  referred 
to  were  all  paid  by  him  or  out  of  his  property. 

From  1873  to  1886  the  defendant  was  in  possession  by 
his  tenants,  and  there  was  no  satisfactory  evidence  that  he 
accounted  to  the  plaintiff  for  any  part  of  the  rent  during 
that  time. 

On  the  2nd  of  May,  1885,  the  defendant  made  a  lease  of 
the  property  for  two  years,  ending  26th  January,  1887,  to 
one  Dennis  Legacy,  at  an  annual  rent  of  $1,200.  In 
October,  1886,  the  plaintiff  got  possession  from  Legacy,, 
and  had  since  been  in  occupation  with  his  wife  and  family, 
and  Legacy  had  removed  from  the  place. 

The  plaintiff  said  Legacy  gave  up  quiet  possession  and 
went  away  without  any  consideration,  and  this  was  corrob- 
orated by  the  plaintiff's  wife.    Legacy  on  the  contrary  said 
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the  plaintiff  agreed  to  pay  him  $50  for  the  remainder  of  Statement, 
his  term. 

The  action  was  tried  before  Ferguson,  J.,  at  Brantford, 
on  the  loth  of  November,  1887,  and  the  learned  Judge 
reluctantly  decided  in  favour  of  the  defendant,  on  the 
ground  that  the  instrument  of  the  5th  of  January,  1858, 
having  been  made  by  the  plaintiff  to  hinder  and  delay 
creditors,  the  Court  could  give  him  no  assistance  to  get 
back  his  property.  The  defendant,  moreover,  having 
counter-claimed  for  possession  of  the  property,  the  learned 
Judge  ordered  the  plaintiff  to  deliver  possession  to  him. 

The  plaintiff  appealed  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton, 
OsLER,  and  Maclennan,  JJ.  A.)  on  the  9th  of  January, 
1889. 

Hardy,  Q.  C,  for  the  appellant. 
/.  W.  Bowlby,  for  the  respondent. 

March  5th,  1889.    Hagarty,  C.  J.  0.  :— 

The  plaintiff,  in  seeking  to  enforce  a  trust  in  his  favour, 
as  to  the  lands,  so  far  from  admitting  that  the  deed  had 
been  executed  for  the  fraudulent  purpose  of  defeating 
and  delaying  creditors,  expressly  denied  and  disclaimed 
any  such  design,  stating  that  he  had  sufficient  property 
to  pay  all  , his  debts  and  that  they  had  in  fact  been  paid. 

The  defendant  did  not  in  his  defence  to  the  claim  urge 
any  such  fraudulent  design  or  purpose,  but  admits  dis- 
tinctly that  up  to  1873  he  did  hold  the  land  in  trust,  and 
that  then  the  plaintiff  abandoned  all  further  claim  thereto, 
and  he  claims  the  benefit  of  both  Statute  of  Frauds  and  of 
Limitations. 

The  plaintiff  did  not  come  into  Conrt  admitting  the  taint 
in  the  assignment;  all  the  suggestions  thereof  come  from  the 
defendant. 

If  the  plaintiff's  counsel  had  objected,  I  do  not  see  how 
such  a  defence  could  have  been  heard  when  not  pleaded, 
nor  should  the  learned  Judge  have  received  it. 
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Judgment.  As  Said  SO  pointedly  in  Haigh  v.  Kaye,  L.  U.  7  Ch.  469, 
Hagarty  "  If  a  defendant  means  to  say  that  he  claims  to  hold  pro- 
C.J.O.  pert}^  given  to  him  for  an  immoral  purpose,  in  violation  of 
all  honour  and  honesty,  he  must  say  so  in  plain  terms? 
and  must  clearly  put  forward  his  own  scoundrelism  if  he 
means  to  reap  the  benefit  of  it.  Here  he  has  simply  said 
that  the  plaintiff,  fearing  an  adverse  decision  in  the  suit  of 
Haigh  v.  Haigh,  conveyed  the  property  to  him.  I  think 
that  is  not  sufficient." 

This  was  not  a  decision  on  demurrer,  but  an  appeal  from 
a  final  decree,  apparently  on  hearing,  in  the  Rolls. 

In  any  event  when  the  evidence  was  admitted,  it  should, 
be  borne  in  mind  that  the  whole  burden  of  proof  was  on 
the  defendant,  and  he  should  have  been  held  to  very  strict 
proof.  The  plaintifi*  had  merely  admitted  that  there  were 
claims  against  him  to  less  than  $1,000,  all  of  which  had 
been  paid. 

The  defendant  says  in  his  evidence  that  he  took  the  con- 
veyance at  the  plaintiff's  request  to  save  it  from  his  creditors. 

The  whole  alleged  proof  of  the  evil  intention  is  the  ad- 
mission of  debts,  and  this  statement  of  the  defendant. 

No  proof  whatever  was  offered  of  any  creditor  being 
delayed,  much  less  defeated,  or  that  any  one  remained 
unpaid. 

I  do  not  consider  that  the  existence  of  debts,  at  all 
events  in  the  case  of  a  man  possessed  of  other  propert}^ 
should  of  itself  ever  be  held  sufficient  evidence  to  avoid  a 
voluntary  conveyance.  * 

Coupled  with  the  defendant's  very  doubtful  and  unsatis- 
factory  statement,  in  direct  contradiction  of  the  plaintiff", 
I  do  not  think  the  decree  warranted  by  the  evidence.  I  am 
most  anxious  to  respect  the  finding  of  the  learned  trial 
Judge  on  any  mere  questions  of  fact. 

The  lapse  of  nearly  thirty  years,  the  total  absence  of 
evidence  of  any  improper  effect  on  creditors,  or  of  any 
continued  or  existing  failure  to  meet  or  pay  debts,  and  the 
very  peculiar  manner  in  which  this  case  was  presented  in 
both  pleadings  and  evidence,  seem  to  me  to  take  it  out  of 
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the  ordinary  rule  on  this  point,  and  leave  it  more  as  a  legal  Judgment, 
question.  Hag  arty 

The  plaintiff  does  not  ask  the  Court  to  give  him  any  aid  C.J.O. 
or  advantage,  through,  or  in  consequence  of,  any  fraud  he 
has  committed. 

If  the  defendant  had  been  asking  the  aid  of  the  Court  in 
any  way  to  better  his  title  or  to  remove  any  legal  obstacle 
his  evidence  here  would  disentitle  him  to  its  aid.  He 
would  be  claiming  aid  to  a  title  tainted  from  its  inception- 

I  am  of  opinion  that  he  was  not  entitled  to  the  order 
for  restitution  of  the  possession  obtained  by  the  plaintiff 
of  the  lands.  It  is  unfortunate  that  the  case  at  the  trial 
was  not  presented  to  the  Court  more  distinctly. 

The  Judge's  attention  was  not  directed  to  the  point  that 
the  pleadings  disclosed  no  defence  such  as  has  been  allowed 
to  prevail.  It  would  rather  seem  from  the  following  that 
it  was  assumed  they  did  so. 

[The  learned  Judge  quoted  certain  portions  of  the  notes 
and  continued.] 

Such  a  defence  must  have  been  pleaded,  and  as  far  as 
we  can  understand  Haigh  v.  Kaye,  L.  R.  7  Ch.  469,  (espec- 
ially in  the  fuller  report  in  26  L.  T.  N.  S.  675),  after  the 
hearing  and  decree  on  the  merits  at  the  Rolls  the  Lord 
Justice  makes  the  remarks  already  cited,  as  to  the  necessity 
of  stating  the  fraudulent  transaction  and  the  defendant's 
participation  in  it. 

That  case  would  seem  to  warrant  the  idea  that  the 
objection  can  be  conside^-ed  in  an  appeal  on  the  merits 
after  trial  without  such  a  point  being  previously  raised,  but 
it  is  not  necessary  so  to  decide.  There  may  be  good  reason 
for  requiring  a  party  claiming  to  hold  the  property  of 
another  on  the  "potior  conditio  ^possidentis  principle,  to 
specially  elect  to  admit  his  own  criminality  in  joining  in 
a  criminal  act. 

As  to  the  Statute  of  Limitations  raised  before  us,  and 
below,  the  trial  Judge  does  not  find  on  the  point. 

Such  a  defence  cannot  avail  here.    The  whole  title 
remains  still  in  the  Crown. 
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Judgment.  In  addition  it  may  be  noted  that  the  defendant  expressly 
Hagarty  admits  the  trust  up  to  1873,  and  during  its  existence  writes 
C.J.O.  to  the  plaintiff  a  letter  in  November,  1872,  in  which 
he  tells  him  that  he  has  rented  the  old  farm  to  Wicliff  for 
five  3^ears  at  $200  a  year,  payable  half  yearly,  and  that  he 
w^as  to  take  possession  of  it  on  1st  April  next ;  that  he  has 
paid  out  a  great  deal  of  money  this  year :  that  he  runs  no 
bills, and  thinks  he  will  make  some  money  the  coming  winter. 
This  letter  from  trustee  to  cestui  que  trust  informs  the  latter 
of  the  renting  of  the  land  in  dispute  for  a  five  year  term. 
The  plain tifi"  appears  to  have  made  no  objection  to  this 
arrangement,  so  that  we  may  fully  assume  the  tenant  to 
enter  with  his  knowledge  of  and  assent  to  his  trustee's 
arrangement.  This  tenancy  would  last  into  1879,  to  with- 
in six  or  seven  years  of  the  bringing  of  the  suit. 

I  can  hardly  see  how  the  cestui  que  trust  during  that  hold- 
ing could  be  held  to  be  barred  of  any  right  of  entry  or 
otherwise  under  the  Statute. 

As  I  think  the  defence  fails  on  the  merits  I  do  not  feel 
it  necessary  to  enter  upon  a  discussion  as  to  the  effect  of  a 
deed  originally  executed  with  a  fraudulent  intention,  but 
apparent!}^  never  acted  upon  or  having  in  any  way  defeated 
or  delayed  any  creditor. 

The  point  has  been  fully  discussed  by  the  learned 
Chancellor  in  Mundell  v.  Tinkis,  6  O.  R.  625,  and  I  express 
no  opinion  on  the  point.  The  cases  are  fully  stated 
there. 

It  may  be  well  to  consider,  in  deciding  whether  the 
evidence  warranted  the  belief  that  the  plaintiff  did  convey 
to  the  defendant  to  delay  creditors,  w^hether  the  parties 
could  have  feared  or  believed  that  such  an  interest  as  the 
plaintift'  claimed  could  be  sold  on  execution.  The  father, 
the  original  locatee  or  nominee  of  the  Crown,  died  before 
1852,  intestate.  The  plaintiff  was  not  heir-at-law,  and  had 
no  written  claim  or  title  from  any  one.  It  was  only  under 
some  alleged  oral  family  arrangement  that  he  claimed. 
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Burton,  J.A.  : 


Judgment. 


Burton 
J.A. 


The  plaintiff  brings  his  action  for  the  purpose  of  having 
it  declared  that  an  assignment  made  by  him  to  the  defen- 
dant many  years  ago,  purporting  to  be  made  for  a  valuable 
consideration,  was  in  fact  voluntary  and  upon  trust  for  the 
plaintiff,  and  seeks  a  re-conveyance. 

The  defendant  does  not  in  express  terms  deny  the 
■allegation  in  the  plaintiff 's  statement  of  claim  "  that  the 
instrument  under  which  he  claims,  although  absolute  in 
form,  was  intended  to,  and  in  fact  was  and  is,  a  trust  deed," 
but  contents  himself  wdth  denying  that  it  was  intended  to 
be  a  power  to  manage  the  land  for  the  use  and  benefit  of 
the  plaintiff. 

Under  the  present  rule  of  pleading,  however,  directing 
that  the  silence  of  a  pleading  as  to  any  allegations  in  a 
previous  pleading  is  not  to  be  construed  as  an  implied 
admission  of  the  truth  of  such  allegation,  the  defendant 
is  right  in  his  contention  that  the  trust  was  put  in  issue 
and  he  claims  the  benefit  of  the  Statute  of  Frauds. 

It  is  not  pretended  in  the  answer  that  there  was  any 
sale,  and  it  is  clearly  shown  upon  the  evidence  that  there 
was  nothing  in  the  nature  of  a  sale,  and  assuming  as  I  do^ 
for  the  present,  that  there  was  nothing  whatever  illegal  in 
the  transaction,  it  is  shown  that  the  conveyance  though 
expressed  to  be  for  a  consideration  of  $5000  was  not  so  in 
fact ;  that  that  sum  never  was  paid  or  agreed  to  be  paid  and 
the  conveyance  was  wholly  without  consideration  ;  that  the 
plaintiff  remained  in  actual  possession  or  in  receipt  of  the 
rents  for  years  afterwards ;  that  he  made  improvements 
with  the  knowledge  ol  the  defendant,  and  that  the  farm  was 
treated  as  his  by  the  person  to  whom  this  conveyance  was 
made.  This  was  sufficient  to  let  in  the  parol  evidence  of 
the  trust,  and  it  then  appears  that  there  was  an  agreement 
at  the  time  of  the  deed  to  re-convey,  and  the  defendant  in 
his  evidence  admits  the  trust.  This  therefore  is  a  case  to 
which  the  Statute  of  Frauds  does  not  apply,  and  I  adopt 
the  language  of  the  Master  of  the  Rolls  in  Davies  v.  Otty, 
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Judgment.   35  Beav.  at  p.  213,  "  That  it  is  not  honest  for  the  defendant 
Burton     to  keep  the  land." 
J. A.  rjy^Q  evidence  of  the  defendant  thus  establishes  the 

original  trust — it  is  in  fact  undisputed,  and  the  learned 
Judge  found  in  the  plaintiff's  favour  upon  that  point,  and 
the  only  answer  to  that  expressly  raised  in  the  statement 
of  defence  is,  that  in  1873  he  abandoned  all  claims. 

There  was  no  plea  setting  up  the  illegality  now  relied 
on,  and  my  impression  is  that  inasmuch  as  the  plaintiff 
had  succeeded  in  making  out  his  case  without  disclosing 
the  alleged  fraud,  the  defendant  should  not  have  been 
allowed  to  plead  it,  he  being  a  party  to  it. 

In  order  to  appl}^  the  rule  melior  est,  &;c.,  governing  such 
cases,  it  is  necessary  to  consider  not  only  which  is  plaintiff 
and  which  defendant,  but  whether  the  fraud  is  alleged  as 
a  defence  or  as  a  cause  of  action ;  for  although  it  is  true  in 
general  that  the  law  will  not  lend  its  aid  to  enforce  a  fraud- 

CD 

ulent  or  illegal  contract,  still  if  the  plaintiff  can  make  out 
his  case  without  disclosing  the  alleged  fraud,  the  defendant 
will  not  be  allowed  to  shew  that  he  was  equally  guilty 
with  the  plaintiff  as  a  reason  why  he  should  not  recover. 

Thus  in  Roberts  v.  Roberts,  2  B.  &  Aid.  367,  where 
the  plaintiff  at  the  trial  produced  a  proper  deed  of  convey- 
ance, and  proved  its  execution,  and  by  that  established 
his  title  to  the  premises,  and  the  defendant  endeavoured  to 
defeat  this  by  shewing  that  the  deed  was  delivered  for  the 
fraudulent  purpose  of  giving  to  the  plaintiff  a  colourable 
qualification  to  kill  game,  he  was  not  allowed  to  be  heard 
upon  it,  no  man  being  allowed  to  allege  his  own  fraud. 

In  Begbie  v.  The  Phosphate  Sewage  Co.,  L.  R.  10  Q.  B. 
491,  the  plaintiff  was  not  entitled  to  recover  because  he 
could  not  present  his  case  to  a  jury  without  necessarily 
disclosing  the  unlawful  purpose  in  furtherance  of  which 
the  money  was  paid. 

See  remarks  of  James,  L.  J.,  in  Ex  parte  Ball,  10  Ch. 
D.  at  p.  669  :  "If  a  plaintiff  can  prove  his  case  without 
proving  any  illegality  he  can  succeed ;  it  is  no  answer  for 
the  defendant  afterwards  to  prove  an  illegality."    See  also 
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EvoMs  V.  Dravo,  24  Pa.  St.  62  ;  Bwan  v.  Bcott,  11  Serg.  Judgm^m 
&  R.  at  p.  164.  BuRTON 

Applying  these  principles  to  the  present  case: — The 
plaintiff  did  succeed  in  establishing  his  case,  and  it  was  not 
competent  to  the  defendant  in  my  opinion  to  meet  that  by 
showing  an  illegality  to  which  he  was  himself  a  party. 
If  there  had  been  a  written  declaration  of  trust  in  this 
case — putting  that  in  would  have  established  the  plaintiff's 
rights — the  defendant,  in  order  to  defeat  that,  alleges  and 
attempts  to  prove  the  fraud.  In  respect  to  that  matter — 
thej:-eal  substance  of  the  dispute — he  is  the  actor.  In 
attempting  to  prove  it  he  brings  himself  within  the  maxim, 
that  a  man  is  not  allowed  to  allege  his  own  fraud. 

If  I  am  right  it  is  not  necessary  to  discuss  the  question 
of  the  admission  of  the  evidence  which  was  admitted 
without  any  plea  of  this  alleged  illegality  upon  the  record. 
But  even  on-  the  assumption  that  such  evidence  could 
be  received,  I  think  with  great  deference  it  falls  far  short 
of  what  should  be  required  in  a  case  of  this  kind  set  up 
for  the  first  time  after  the  institution  of  these  proceedings, 
nearly  twenty  years  after  the  alleged  frauds  are  said  to 
have  occurred. 

Some  judgments  were  proved  amounting  in  the  whole 
^only  to  about  $1000,  but  there  was  no  evidence  to  show 
that  any  of  them  remained  unpaid,  whereas  the  plaintiff 
swears  that  every  one  of  them  was  paid.  In  fact  he  goes 
further,  and  swears  that  he  never  contracted  a  debt  which 
he  did  not  pay,  and  although  his  personal  property  was 
under  seizure  for  some  time  it  is  not  shown  that  even  this 
had  to  be  resorted  to  for  the  payment  of  the  claims.  The 
learned  Judge  at  the  trial  says  expressly  that  he  does  not 
prefer  the  evidence  of  one  brother  to  the  other,  but  taking 
the  defendant's  evidence  in  connection  with  the  fact  that 
these  judgments  were  proved  he  must  hold  the  fraudulent 
intent  established. 

I  do  not  for  a  moment  dispute  that  a  person  may  have  a 
fraudulent  intent  imputed  to  him  to  defeat  or  delay  creditors 
if  he  denudes  himself  by  a  voluntary  deed  of  the  principal 
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Judgment,  part  of  his  property  and  never  pays  them,  but  if  it  is 
BuRTCN  shown  that  he  has  other  property  available  for  their 
•^•^  payment,  and  does  shortly  after  the  execution  of  the 
deed  pay  them,  that  inference  is  rebutted.  We  have  a 
right  to  accept  the  uncontradicted  evidence  of  the  plaintiff 
that  these  debts  were  all  paid  and  that  he  had  then  a 
considerable  amount  of  personal  property.  I  do  not 
think  the  evidence  of  these  judgments  under  the  circum- 
stances sufficient  to  turn  the  scale;  on  the  contrary  it  should 
have  supported  the  evidence  of  the  plaintiff  that  he  was 
well  able  to  pay  his  debts. 

I  am  therefore  of  opinion  that  the  evidence  was  not 
sufficient  to  show  a  fraudulent  intent,  and  that  this  judg- 
ment should  have  been  rendered  for  the  plaintiff  who 
established  the  trust. 

In  this  view  it  is  not  necessary  to  consider  a  point  which 
was  not  taken  upon  the  argument,  but  which  may  be 
not  without  weight,  viz.,  that  there  was  no  estate  or 
interest  in  this  land  which  was  exigible  under  execution, 
and  that  an  assignment  therefore  of  such  a  description  of 
property  could  not  be  fraudulent  within  the  statute  of 
Elizabeth. 

1  am  of  opinion  that  the  appeal  ought  to  be  allowed 
and  j  udgment  given  for  the  plaintiff,  and  the  defendant 
ordered  to  reconvey  the  lands,  and  to  account  for  the  rents 
and  profits  received. 

Osler,  J.  A.  : — 

I  do  not  see  my  way  to  reverse  the  judgment  so  far  as 
it  stands  upon  the  facts  of  the  plaintiff's  indebtedness  at 
the  date  of  the  conveyance,  and  of  the  intention  to  defraud 
creditors.  I  think  there  is  abundant  evidence  to  support 
the  learned  Judge's  findings  upon  both  of  these  points. 
The  appellant  relies  upon  a  trust ;  and  that  being  so,  the 
onus  is  upon  him  to  show  what  the  trust  was  :  In  re  Great 
Berlin  Steamboat  Co.,  26  Ch.  D.  6 1 6.  That  was  a  question  of 
fact  and  if  the  trust  was  what  Ferguson,  J.,  finds  it, 
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the  plaintiff  is  necessarily  making  out  his  title  through  the  Judgment, 
illegal  transaction,  and  is  within  the  rule,  potior  est  condi-  Osler 
tio  defendentis.  I  do  not  see  that  at  this  stage  of  the  case 
anything  can  turn  upon  the  omission  of  the  defendant  to 
plead  the  fraud  expressly  in  his  statement  of  defence;  he 
ought  to  have  done  so,  and  I  daresay  if  this  objection  had 
been  taken  at  the  trial  the  evidence  would  have  been 
excluded,  for  where  a  defendant  puts  forward  a  dishonest 
defence  he  ought,  as  has  been  said,  to  write  himself 
rascal  on  the  record,  and  against  his  opponent's  objection 
he  shall  not  be  permitted  to  give  evidence  of  such  a  defence 
if  he  has  not  pleaded  it.  But  here  I  am  inclined  to  think 
that  there  was  no  surprise.  Both  parties  seem  to 
have  anticipated  that  some  such  defence  would  be  entered 
upon  as  the  learned  Judge  gave  effect  to,  and  therefore  the 
case  must  be  treated  as  any  other  case  which  has  been 
defended  without  objection  on  a  ground  not  expressly 
pleaded.  If  it  be  thought  the  defence  is  proved,  the  appli- 
cation to  amend  the  pleading  must  be  allowed. 

But  a  defendant  who  opposes  such  a  defence  to  what 
if  it  fails  is  a  right  and  just  demand,  must  make  it  out 
very  clearly  indeed  in  all  its  essentials,  and  here  I  think 
he  has  not  succeeded  in  showing  beyond  all  reasonable 
doubt  that  the  deed  of  January,  1858,  could  have  had 
the  effect  of  defeating  any  right  or  interest  in  the  land 
which  could  then  have  been  the  subject  of  legal  or 
equitable  execution  at  the  suit  of  any  of  his  creditors. 
The  land  was  not  patented,  though  I  do  not  rely  at  all 
upon  that,  for  if  the  plaintiff  himself  had  been  located 
by  the  Crown  under  the  usual  contract  for  purchase, 
I  do  not  see  why  his  interest  in  the  land  could  not  have 
been  got  at  by  his  creditors:  Yale  v.  ToUerton,  13  Gr. 
302;  Ferguson  v.  Ferguson,  16  Gr.  309.  The  locatee  and 
purchaser  was  the  plaintiff's  father,  who  died  intestate 
before  the  Act  abolishing  the  right  of  primogeniture. 
His  interest  in  the  land  would  therefore  descend  to  his 
eldest  son,  who  was  not  the  plaintiff.  It  may  be  that 
there  was  some  family  arrangement  entered  into  before 
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Judgment,   the  father's  death  for  a  division  and  allotment   of  the 
OsLER      property  among  his  children  which  would  be  binding 
^'       upon  the  eldest  son  and  prevent  him  from  asserting 
any  claim  to  this  land,  and  one  may  surmise  from  what 
the  plaintiff  says  that  this  was  probably  the  case,  but  the 
evidence  falls  far  short  of  establishing  it. 

If  there  was  nothing  but  a  voluntary  arrangement,  and 
the  tangible  proof  does  not  go  beyond  that,  the  conveyance 
was  not  one  by  which  any  creditor  could  be  defrauded, 
defeated,  and  delayed,  and  there  is  no  principle  upon  which 
the  plaintiff  should  not  have  the  relief  he  asks.  On  this 
ground,  I  concur  in  reversing  the  judgment. 

Maclennan,  J.  A.  : — 

I  am  of  opinion,  with  great  respect,  that  the  judgment 
ought  to  be  reversed. 

The  learned  Judge  thought  there  was  nothing  to  choose 
between  the  plaintiff  and  the  defendant  in  point  of  credibi- 
lity, and  that  leaves  us  free  to  form  our  own  opinion  upon 
the  question  of  fraud,  and  the  evidence  in  support  of  it,  and 
I  am  not  satisfied  that  an  intention  to  hinder  and  delay 
creditors  is  made  out.  There  were  debts,  it  is  true,  but 
they  amounted  to  no  more  than  from  $800  to  $1,000  alto- 
gether, and  the  plaintiff  says  he  paid  them.  There  is  no 
attempt  to  shew  the  contrary — viz.,  that  any  one  was 
hindered  or  delayed. 

If  the  intention  had  been  to  defraud,  it  was  a  very 
clumsy  attempt.  It  was  in  the  form  of  a  sale  for  $5,000^ 
subject  to  the  debt  to  the  Crown.  If  he  had  sold  on 
the  terms  mentioned  in  the  impeached  instrument,  the 
sale  of  this  property  alone  would  have  produced  five 
times  the  amount  of  all  the  debts  he  owed  as  far  as 
appears.  The  plaintiff  says  the  deed  was  made  because 
he  was  making  arrangements  to  remove  to  the  United 
States.  He  did  not  go  then,  but  he  did  go  some  years 
afterwards;  and  there  is  no  evidence  whatever  that 
he  owed  anything  when  he  went  away.    These  were  the 
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circumstances,  and  I  think  that  any  unfavourable  infer-  •Xudgment. 
ence  to  be  drawn  from  them  is  rebutted  by  the  fact  that  maclennak 
the  debts  were  all  paid  in  a  very  short  time:  Jenhyn  v.  J--^ 
Vaughan,  3  Drew,  at  p.  425. 

I  am  further  of  opinion  that  even  if  the  evidence  of  an 
intent  to  defeat  creditors  had  been  clear,  it  ought  not  to 
have  been  admitted,  that  ground  of  defence  not  having 
been  pleaded,  and  we  are  bound  to  disregard  it :  JacJcer  v. 
The  International  Cable  Co.,  5  Times  L.  K  13. 

The  learned  Judge  seems  to  have  been  under  the  im- 
pression that  it  was  pleaded,  for  he  insisted  that  the 
plaintiff  was  bound  to  declare  his  financial  position  at  the 
time  of  the  assignment.  The  learned  Judge's  attention 
was  not  called  to  the  absence  of  pleading  to  support  the 
evidence  ;  and  I  feel  certain  that  if  it  had,  he  would  have 
excluded  the  testimony  and  would  not  have  given  leave  to 
set  up  the  defence  as  being  a  furtherance  of  justice : 
Haigh  v.  Kaye,  L.  E.  7  Ch.  i69. 

At  all  events,  no  application  to  amend  or  to  set  up  the 
defence  of  fraud  was  made,  and  the  case  comes  to  us  with- 
out any  such  defence  on  the  record,  and  we  have  to  con- 
sider it  in  that  state  of  the  pleadings.  In  my  judgment, 
we  are  not  bound  to  give  effect  to  a  defence  which  is  not 
pleaded. 

How  then  does  the  case  stand  when  the  transaction  is 
freed  from  the  imputation  of  fraud  ?  The  defenda-nt  denies 
the  trust  in  his  defence,  but  this  is  done  in  a  very  cautious 
and  qualified  way  ;  and  it  was  still  necessary  for  the  plain- 
tiff to  prove  it.  This  is  done  in  the  clearest  manner  out 
of  the  defendant's  own  mouth,  but  it  is  not  proved  by 
any  'writing,  and  the  defendant  pleads  the  Statute  of 
Frauds.  It  ma^  be  questioned  whether  this  defence  is 
sufficiently  pleaded  :  Pullen  v.  Snelus,  40  L.  T.  N.  S.  363. 
But  assuming  that  it  is,  I  think  it  is  no  answer  to  the 
action.  The  cases  oiChilders  v.  Ghildevs,  1  DeG.  &  J.,  482  ; 
Lincoln  v.  Wright,  4  DeG.  &  J.,  16;  Davies  v.  Otty,  33 
Beav.  540 ;  Haigh  v.  Kaye,  L.  R.  7  Ch.  469  ;  Booth  v.  Tivrle, 
L.  R.  16  Eq.  182,  shew  that  in  the  circumstances  of  this 
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Judgment,   case,  it  is  a  fraud  on  the  part  of  the  defendant  to  endeavour 
Maclennan  to  keep  this  land,  and  that  the  Statute  of   Frauds  is 
inapplicable. 

Even  if  the  statute  were  applicable  to  such  a  case,  the 
fact  that  the  plaintiff,  according  to  the  admission  of  the 
defendant,  remained  in  possession  after  the  making  of  the 
deed  for  at  least  three  or  four  years,  opens  the  door  to  the 
admission  of  parol  evidence,  and  thus  allows  the  trust  to 
be  proved. 

The  case  then  resolves  itself  into  one  of  trust,  with  this 
peculiarity,  that  the  legal  title  was,  and  is,  in  the  Crown  ; 
and  the  dealings  of  the  parties  and  the  action  which 
has  grown  out  of  them,  are  all  in  relation  to  a  merely 
equitable  interest. 

I  think  it  quite  clear  that  what  took  place  in  this 
family  two  or  three  years  after  the  father's  death,  and 
now  about  forty  years  ago,  whereby  their  father's  lands 
were  divided  among  his  sons,  each  getting  a  farm,  and 
the  present  plaintiff  getting  the  land  in  question,  gave 
to  the  present  plaintiff  a  good  equitable  title  to  the  land 
in  question,  subject  to  the  purchase  money  due  to  the 
Crown.  The  defendant  clearly  never  had  any  interest 
in  it,  and  the  eldest  son,  who  alone  could  have  questioned 
the  arrangement,  did  not  do  so. 

The  title  being  thus  an  equitable  one,  what  w^as  the 
effect  of  the  transaction  of  1858,  that  is,  the  whole  trans- 
action, the  writing  and  the  verbal  agreement  or  under- 
standing of  the  parties  ?  Where  a  person  having  the  legal 
title,  and  also  the  beneficial  interest  in  land,  conveys  it 
upon  trust  for  himself,  the  legal  and  beneficial  ownership 
or  titles  are  separated  ;  the  legal  title  goes  to  the  trustee, 
and  the  equitable  and  beneficial  ownership  remains  in  the 
settlor  ;  but  when  a  person  who  has  not  the  legal  title 
makes  such  a  deed,  it  is  simply  of  no  effect  to  change  the 
rights  of  the  parties  at  law  or  in  equity,  and  their  rights 
remain  just  what  they  were  before. 

In  this  case  the  parol  evidence  does  away  with  the 
whole  effect  of  the  deed  of  1858,  so  far  as  it  purports  to 
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be  a  'sale  for  value,  and  all  that  is  left  is  the  authority  Judgment, 
given  to  the  defendant  to  complete  the  purchase  from  thcMACLENXAN 
Crown  by  paying  the  government  what  was  due  and 
obtaining  the  patent  deed,  which  was  to  be  for  the  benefit 
of  the  plaintiff. 

Beyond  all  question  this  is  the  position  in  which  the 
matter  stood  until  the  beginning  of  1873.  The  only 
circumstance  that  supports  the  defendant's  contention 
is,  that  the  tenants  from  1873  to  1886  were  put  on  the 
land  by  him,  and  paid  their  rents  to  him  ;  and  there  is  no 
evidence  of  any  payment  of  or  accounting  for  any  of  the 
rent  to  the  plaintiff  during  that  period.  This  is  certainly 
a  strange  fact,  but  in  my  opinion  it  is  not  sufficient  in  the 
face  of  the  plaintiff's  positive  denial  to  support  a  plea  of 
abandonment  on  the  part  of  the  plaintiff  without  any 
valuable  consideration  either  alleged  or  proved,  of  a  pro- 
perty worth  nearly  S5,000. 

Another  defence  set  up  by  the  defendant  is  the  Statute  of 
Limitations.  The  eighth  paragraph  of  the  defence  just  says 
the  defendant  claims  the  benefit  of  the  Statute  of  Limita- 
tions. The  defence  nowhere  states  that  the  plaintiff 
has  been  out  of  possession,  or  that  the  defendant  has 
been  in  possession  for  any  particular  time,  nor  does  it 
indicate  in  any  way  what  the  facts  or  circumstances  are 
which  make  the  Statute  of  Limitations  applicable.  Look- 
ing at  the  statement  of  claim  there  are  many  ways  in 
which  it  is  conceivable  one  or  other  of  the  Statutes  of 
Limitations  might  apply,  and  before  effect  could  properly 
be  given  to  this  defence,  I  think  it  w^ould  be  proper  to 
require  an  amendment  to  be  made  so  as  to  show  how^  it  is 
intended  to  be  applied. 

If,  however,  the  statute  should  be  regarded  as  well 
pleaded  to  the  action  on  the  ground  of  upwards  of  ten 
years  having  elapsed  since  the  plaintiff  went  out  of  posses- 
sion, I  think  there  is  more  than  one  answer  to  this  defence- 

I  am  of  opinion  in  the  first  place  that  by  the  transac- 
tion of  1858,  the  defendant  became  an  express  trustee  for 
the   plaintiff  within  the  meaning  of  the  29th  and  80th 
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Judgment,  sections  of  the  statute,  K  S.  0.  (1877,)  ch.  108,  and  section 
Maclennan  17,  (2)  of  tlie  Judicature  Act  of  1881,  which  are  the 
statutes  which  were  applicable  when  the  plaintiff  obtained 
possession  from  Legacy  and  when  this  action  was  brought. 
The  trust  in  this  case,  though  by  parol,  was  neither  a 
resulting,  an  implied,  nor  a  constructive  trust.  It  rests 
upon  the  actual  express  agreement  of  the  parties,  and  so 
in  my  opinion  is  an  express  trust,  and  is,  therefore,  not 
within  the  statute.  See  Darby  on  Limitations,  183 ; 
Petre  v.  Petre,  1  Drew.  371  ;  Snell's  Equity,  2nd  ed.,  48  ; 
Burdock  v.  Garrick,  L.  R.  5  Ch.  233  ;  Banner  v.  Berridge, 
18  Ch.  D.  254;  Sands  to  Thompson,  22  Ch.  D.  614; 
Coyne  v.  Broddy,  13  0.  B.  173,  and  S.  C.  15  A.  R.  159- 
The  defence  of  the  Statute  of  Limitations  is  also  ex- 
cluded by  the  circumstance  that  the  legal  title  is  still  in 
the  Crown. 

If  it  were  necessary  to  decide  the  point,  I  also  incline 
to  think  that  the  property  in  question  having  been  pur- 
chased from  the  Crown,  with  a  balance  of  purchase  money 
still  unpaid  when  the  deed  of  1858  was  made,  was  not 
property  within  the  statute,  13  Eliz.  ch.  5,  because  it  could 
not,  as  it  clearly  could  not  have  been,  taken  in  execution  : 
May  on  Fraudulent  Conveyances,  1st  ed.,  17,  23,  1  Story's 
Eq.  Jur.,  13th  ed.,  sees.  367,  368 ;  Sims  v.  Thomas,  12 
A.  &  E.  536. 

Upon  the  whole,  I  am  of  opinion,  with  great  deference, 
that  the  appeal  should  be  allowed  with  costs,  and  that 
judgment  should  be  entered  for  the  plaintiff  with  costs. 


Appeal  allowed  ivith  costs. 
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Justice  of  the  peace— Summary  conviction— Fine — Distress— Part  'payment 
— Imprisonment— Notice  of  Action — R.  S.  G.  ch.  178,  sees.  60,  61,  62, 
63,  64,  65,  66,  67— R.  S.  0.  {1887)  ch.  73,  sec.  U- 

A  commitment  for  part  of  the  sum  adjudged  by  the  conviction  to  be  paid 
is  not  authorized  by  the  Summary  Convictions  Act,  and  is  illegal. 

The  plaintiff  was  convicted  under  the  Canada  Temperance  Act  and  was 
adjudged  to  pay  a  fine  and  costs,  to  be  levied  by  distress  if  not  paid 
forthwith,  and  in  default  of  sufficient  distress  to  be  imprisoned  &c.  He 
paid  the  costs  but  not  the  fine,  and  a  distress  warrant  M^as  issued  against 
him.  Nothing  being  made  under  the  distress  a  warrant  of  commitment 
was  issued  under  which  he  was  imprisoned  : — 

Held,  that  the  commitment  was  bad. 

Trigerson  v.  Board,  of  Police  of  Cobourg,  6  0.  S.  405,  approved  and 
followed. 

Held,  however,  that  the  magistrate  having,  in  the  honest  belief  that  he 
was  acting  in  the  execution  of  his  duty  as  such,  issued  the  warrant  of 
commitment  after  payment  of  the  costs  adjudged,  was,  though  acting 
without  jurisdiction,  entitled  to  notice  of  action,  and  that,  no  notice 
having  been  given,  the  action  failed. 

Judgment  of  the  Common  Pleas  Division,  17  0.  R.  706,  affirmed  on  other 
grounds. 

This  was  an  appeal  from  the  judgment  of  the  Common  Statement. 
Pleas  Division,  reported  17  0.  R.  706. 

The  plaintiff  brought  the  action  against  the  defendant, 
who  was  police  magistrate  for  the  town  of  Simcoe,  to 
recover  damages  for  malicious  arrest  and  wrongful  im- 
prisonment. The  plaintiff  was  convicted  by  the  defendant 
on  the  2nd  of  April,  1888,  under  the  Canada  Temperance 
Act,  of  selling  liquor  in  violation  of  that  Act,  and  was 
adjudged  to  pay  a  fine  of  $50,  and  $6.95  costs,  to  be  levied 
by  distress  if  not  paid  forthwith,  and  in  default  of  suffi- 
cient distress  to  be  imprisoned  for  thirty  days  unless  the  fine 
and  costs  and  subsequent  costs  were  sooner  paid.  The 
plaintiff  paid  the  costs  to  the  defendant  on  the  14th  of  April. 
On  the  17th  of  April,  a  distress  warrant  was  issued  to  levy 
the  fine  and  costs,  notwithstanding  the  fact  that  the  costs 
had  been  paid,  and  the  constable  made  his  return  that 
there  was  not  sufficient  distress.  On  the  30th  of  April  a 
commitment  was  issued  which  recited  the  distress  warrant 
and  return  of  no  sufficient  distress  in  the  usual  form,  and 
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8tc\temeufc.  ordered  the  plaintiff  to  be  imprisoned  for  thirty  days 
unless  the  penalty,  costs  and  charges  of  the  distress,  and 
the  costs  of  conveying  the  plaintiff  to  jail,  fixed  at  $1.75, 
were  sooner  paid,  nothing  being  said  as  to  the  costs  of  the 
conviction.  The  plaintiff  was,  under  this  commitment, 
arrested  and  placed  in  jail. 

The  action  was  tried  before  Armour,  C.  J.,  at  Simcoe,  on 
the  8th  of  April,  1889,  and  the  action  was  dismissed  with 
costs  on  the  ground  that  the  conviction  had  not  been 
quashed,  and  that  no  notice  of  action  had  been  given,  and 
this  judgment  was  affirmed  by  the  Divisional  Court  on 
the  ground  that  a  committal  for  the  penalty  was  valid 
notwithstanding  payment  of  the  costs.  The  learned  Chief 
Justice  also  ruled  that  there  was  no  evidence  of  mala  fides 
to  submit  to  the  jury. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court,  (Hagarty,  C.  J.  0.,  Burton,  Osler, 
and  Maclennan,  JJ.A.,)  on  the  27th  and  28th  of  Novem- 
ber, 1889. 

M'cGavthy,  Q.  C,  and  DuVernet,  for  the  appellant.  It 
was  not  necessary  to  ijuash  the  conviction.  The  convic- 
tion was  and  is  perfectly  valid,  but  the  plaintiff  con- 
tends that  the  mode  in  which  the  conviction  was  enforced 
was  illegal  and  rendered  the  defendant  liable  to  an  action. 
The  payment  of  the  costs  put  an  end  to  the  right  to 
commit.  Payment  and  imprisonment  are  alternative 
punishments,  and  both  cannot  be  inflicted.  If  a  levy  is 
made  the  whole  penalty  must  be  recovered  under  the  dis- 
tress or  no  part  of  it  at  all.  If  a  part  is  levied  under  the 
distress,  then  that  part  must  be  returned  before  any  other 
proceedings  are  taken:  Trigerson  v.  Board  of  Police  of 
Cohourg,  6  0.  S.  405;  Oke's  Magisterial  Synopsis,  10th 
ed.,  p.  170  ;  Paley  on  Convictions,  6th  ed.,  p.  336  ;  Rex  v. 
Wyatt,  2  Ld.  Eaym.,  1195  ;  Burn's  Justice  of  the  Peace, 
13th  ed.,  vol.  i.,  p.  867  ;  Summary  Convictions  Act,  E.  S.  C. 
ch.  178,  sees.  58,  62,  66,  and  forms  Nl,  N4,  and  N5  ; 
Moffat  V.  Barnard,  24  U.  C.  R.  498.    At  any  rate  in  this 
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case  the  distress  was  made  for  the  whole  amount  of  the  fine  Argument, 
and  costs,  though  the  costs  had  been  paid,  so  that  the  distress 
was  illeo^al,  and  a  warrant  of  commitment  founded  upon 
that  illegal  distress  was  also  illegal,  even  if  there  could  be  in 
any  case  commitment  after  part  payment.  Notice  of  action 
was  not  necessary.  If  a  magistrate  acts  without  jurisdiction 
he  is  not  entitled  to  notice  of  action  unless  the  acts  complain- 
ed of  were  done  in  the  honest  belief  that  he  was  actino- 
within  his  jurisdiction.  Here  there  was  no  such  belief, 
and  indeed  no  reasouable  ground  on  which  such  a  belief 
could  be  founded.  The  magistrate  knew  the  actual  facts 
and  must  be  presumed  to  know  the  law,  so  that  at  best  he 
acted  merely  under  a  misapprehension  of  law,  and  that  is 
no  protection :  Griffjih  v.  Taylor,  2  C.  P.  D.  194 ; 
Agnew  v.  Jobson,  13  Cox  C.  C.  625  ;  Leete  v.  Hart,  L.  R. 
8  C.  P.  822  ;  Chamberlain  v.  King,  L.  R.  6  C.  P.  474 : 
Rochfort  V.  Rynd,  8  Jr.  R.  C.  L.  204 ;  O'Dea  v.  Hickman, 
18  L.  R.  Ir.  233  ;  Hbottson  v.  Henry,  8  0.  R.  625 :  Clark 
V.  Woods,  2  Ex.  395  ;  Cann  v.  Clip2Derton,  10  A,  &  E.  582  ; 
Heath  v.  Breiver,  15  C.  B.  N.  S.  803.  The  question  of 
bona  fides  should  have  been  submitted  to  the  jury  :  Allen 
V.  McQuarone,  44  U.  C.  R.  62. 

Aylesworth,  for  the  respondent.  The  commitment  in 
question  was  iperfectly  valid.  The  purpose  of  the  com- 
mitment is  to  enforce  payment  of  the  penalty,  and  upon 
payment  the  commitment  at  once  comes  to  an  end,  so  that 
it  is  quite  legal  to  make  as  much  as  possible  under  the 
distress,  and  then  to  imprison  until  the  balance  of  the 
penalty  is  paid.  A  commitment  of  this  kind  is  analogous 
to  a  ca.  sa.  in  civil  proceedings,  that  is,  it  is  a  commitment 
which  the  prisoner  controls,  and  which  can  be  put  an  end 
to  at  any  time  b}^  him,  and  is  not  like  a  commitment 
for  a  definite  term  as  a  punishment.  At  all  events  the 
defendant  acted  in  good  faith  and  is  entitled  to  notice  of 
action  :  Poulsum  v.  Thirst,  L.  R.  2  C.  P.  449  ;  Jolliffe  v. 
Wallasey  Local  Board,  L.  R.  9  C.  P.  62 ;  Midland  R.  W. 
Co.  V.  Local  Board,  11  Q.  B.  D.  788.  There  was  no  evidence 
whatever  to  submit  to  the  jury  on  the  question  of  want  of 
good  faith,  and  the  nonsuit  was  perfectly  right. 
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Argument.  McCarthy,  Q.  C  in  reply.  There  is  no  analogy  between 
this  and  a  civil  proceeding.  This  is  not  a  proceeding  to 
recover  a  debt  but  a  punishment  imposed  because  of  a 
certain  offence,  and  the  statute  must  be  strictly  followed  : 
Morgan  v  Brown,  4  A..  &  E.  515  ;  Regina  v.  Pratt,  L.  R. 
5  Q.  B.  176. 

March  4th,  1890.    Bukton,  J.  A.  :— 

The  point  raised  in  this  case  is  novel,  and  I  should  have 
been  of  the  same  opinion  as  the  Judges  in  the  Court 
below,  previous  to  the  argument  and  a  full  consideration 
of  the  authorities. 

It  is  said  that  the  commitment  is  nothing  different  in 
substance  from  an  imprisonment  under  a  ca.  sa.  in  a  civil 
proceeding,  where  the  party  can  always  relieve  himself  by 
payment  of  the  debt. 

I  do  not  think  that  there  is  any  analogy  between  the 
two  proceedings.  No  greater  or  other  punishment  than  that 
which  formed  the  original  adjudication  can  be  inflicted  ; 
that  punishment  was  a  penalty  of  $50  and  costs,  or  in  the 
alternative,  if  there  was  no  distress  from  which  the  pen- 
alty and  costs  could  be  made,  imprisonment  for  thirty 
.  days.  If  one  half  of  the  penalty  had  been  made  by 
distress,  it  must  be  clear  that  the  party  convicted  ought 
not  to  suffer  imprisonment  for  thirty  days  in  addition  ; 
and  there  is  no  provision  in  the  law,  as  it  stands  at  present, 
to  graduate  or  reduce  the  term  of  imprisonment  in  pro- 
portion to  the  amount  paid  upon  the  penalty. 

The  cases  seem  to  show  that  unless  there  be  sufficient 
distress  to  cover  the  penalty  and  costs,  the  return  upon 
the  warrant  of  distress  should  state  that  fact,  and  upon 
that  a  warrant  of  commitment  may  issue,  but  that  if  a 
portion  of  the  penalty  has  been  paid  the  amount  should 
be  returned  before  the  alternative  punishment  is  resorted 
to  :  Oke's  Magisterial  Synopsis,  10th  ed.,  p.  170. 

It  is  said  that  it  differs  from  those  cases  in  which  cor- 
poral punishment  is  substituted  for  the  penalty  in  the 
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event  of  its  non-payment,  inasmuch  as  the  party  may  Judgment, 
relieve  himself  at  any  time  by  payment  of  the  amount ;  Burton 
but  it  strikes  me  as  a  distinction  without  a  difference, 
inasmuch  as  the  party  convicted  could   also  avoid  the 
corporal  punishment  in  like  manner. 

Unless  Trigerson  v.  Board  of  Police  of  Cohourg,  6  O.  S. 
405,  can  be  distinguished,  it  appears  to  be  a  clear  authority 
that  the  warrant  of  commitment  in  this  case  could  afford  no 
justification.  It  was  decided  at  a  time  when  questions  of  this 
nature  were  much  more  frequent  than  at  the  present  day, 
and  by  a  court  of  very  great  experience  in  such  matters, 
and  it  seems  to  be  supported  by  the  quotations  from  the 
text  books  admittedly  of  authority. 

But  the  law  thus  laid  down  receives  support  from  the 
statute  regulating  summary  convictions  and  the  forms  in 
the  schedule. 

The  power  to  commit  is  derived  from  the  statute  alone, 
and  the  directions  under  which  it  is  authorized  must  be 
strictly  followed. 

It  is  only  after  the  constable  who  has  the  execution  of 
the  warrant  of  distress  has  returned  that  he  can  find  no 
goods  whereon  he  can  levy  the  sum  or  sums  mentioned 
together  with  the  costs  of  or  occasioned  by  the  levy  of  the 
same,  that  the  justice  is  authorized  to  issue  a  warrant  of 
commitment,  and  when  we  refer  to  the  form  of  the  return 
given  in  the  schedule,  we  find  that  it  is  in  these  words  : 

"  That  by  virtue  of  this  warrant,  I  have  made  diligent 
search  for  the  goods  and  chattels  of  the  within  mentioned 
A.  B.,  and  that  I  can  find  no  sufficient  goods  or  chattels  of 
the  said  A.  B.  whereof  to  levy  the  sums  within  mentioned." 
Neither  in  the  enacting  part  of  the  statute  nor  in  the 
forms  is  there  any  thing  said  as  to  a  partial  levy,  showing 
an  evident  intention  that  the  duty  of  the  officer  on  such  a 
warrant,  if  he  finds  the  goods  insufficient  to  levy  the  whole 
amount,  is  to  return  it  unexecuted. 

Upon  such  a  return  the  statute  authorizes  the  justice 
before  whom  the  return  is  made  to  issue  his  w^arrant  of 
commitment,  which  must,  among  other  things,  recite  the 
return. 
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Judgment.  J  asked,  during  the  argument,  whether  any  provision 
Burton  was  made  for  issuing  a  further  distress  warrant  in  the 
J- A.  event  of  part  only  having  been  made  by  distress,  and  I  find 
there  is  no  such  provision,  although  it  is  provided  by 
section  63  that  upon  proper  proof  of  the  existence  of  goods 
liable  to  distress  in  another  territorial  division,  the  warrant 
may  be  executed  in  that  division,  and  that  seems  to  contem- 
plate that  this  may  be  done  after  part  of  the  money  has 
been  levied;  but  with  this  exception,  it  would  appear  to  be 
the  officer's  duty  if  the  goods  are  insufficient  to  pay  the 
whole,  to  return  it  unexecuted.    See  Paley,  13th  ed.  p.  336. 

For  these  reasons  I  am  opinion  that  there  was  no  au- 
thority in  the  magistrate  to  issue  the  warrant  of  commit- 
ment, and  that  he  became  liable  as  a  trespasser,  and  it 
appears  to  me  that  the  first  ground  on  which  the  learned 
Judge  nonsuited — ^viz.,  that  the  conviction  still  remained 
unquashed,  is  not  tenable. 

The  plaintiff  does  not  complain  of  the  conviction,  but 
he  says  your  mode  of  enforcing  it  was  illegal,  and  for  that 
I  seek  my  remedy. 

But  then  comes  the  further  question  of  whether  the 
defendant  was  entitled  to  notice  of  action  ;  that  again 
must,  I  take  it,  depend  upon  whether  there  was  any  evi- 
dence of  want  of  bona  fides.  Very  frequently  no  such 
question  is  submitted  to  the  jury,  because  it  is  assumed  all 
round  that  there  was  good  faith,  and  neither  party  requires 
it  to  be  submitted,  but  where  the  question  is  raised  and 
insisted  on  at  the  trial,  and  there  is  any  evidence  warrant- 
ing the  submission  of  such  a  question  to  the  jury,  the 
Court  cannot  take  upon  itself  to  decide  it. 

The  law,  as  I  have  always  understood  it,  is  very  clearly 
and  concisely  stated  in  the  judgment  in  Taaffe  v.  Downes, 
to  be  found  in  a  note  to  Colder  v.  Halhet,  3  Moo.  P.  C. 
at  p.  36.  That  was  an  action  against  the  Chief  Jus- 
tice of  the  King's  Bench  in  Ireland  for  issuing  a  warrant 
under  which  the  defendant  was  arrested. 

The  defendant  pleaded  that  he  was  Chief  Justice  and 
issued  the  warrant  in  that  character,  and  the  plea  was 
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demurred  to,  and  one  of  the  Judges  thus  refers  to  it.  It  Juagmen 
in  effect  amounted  to  this,  you  the  plaintiff  being  impris-  Burton 
oned  under  my  warrant,  have  a  right  to  try  by  your  action 
in  a  Court  of  law,  whether  I  am  a  J udo-e  of  the  Kino-'s 
Bench,  and  whether  I  did  more  against  you  than  issue  a 
warrant  according  to  the  legal  course  upon  an  alleged 
criminal  charge.  If  I  have  done  more,  you  can,  on  my 
plea,  prove  it.  If  I  made  a  warrant  the  fraudulent  cover 
for  oppression  or  corruption,  or  malice,  you  can  aver  that. 
If  I  have  done  anything  against  3^ou  not  in  the  course  of 
my  office,  you  can  say  so ;  but  however  erroneous  or 
illegal  my  act  may  have  been,  so  long  as,  itVas  done  in 
the  due  course  of  my  judicial  duties,  I  am  responsible  to 
no  one  but  the  High  Court  of  Parliament. 

The  protection  of  a  magistrate  is  not  so  absolute,  but  if 
he  acts  even  without  jurisdiction,  or  exceeds  his  jurisdic- 
tion, he  is  entitled  to  certain  protection  by  statute,  such  as 
notice  of  action  and  a  limitation  of  the  time  for  brinofino* 
the  action,  if  he  bond  fide  acts,  or  believes  that  he  is 
acting,  in  pursuance  of  the  authority  vested  in  him  as  a 
justice  of  the  peace,  and  I  apprehend  in  such  a  case  it 
can  make  no  difference  that  he  is  also  influenced  by  the 
most  express  malice. 

But  where  justice  has  in  any  case  acted  colourably 
and  vexatiously  from  any  malicious  or  corrupt  feeling 
without  believing  that  he  had  authority  to  do  what  he 
did,  then  he  has  no  right  to  the  protection  of  the  statute. 
This,  however,  is  a  matter  which,  if  supported  by  evidence, 
would  necessarily  be  for  the  jury,  and  the  question  is- -was 
there  any  evidence  proper  to  be  submitted  to  a  jury  in 
support  of  such  an  issue  ? 

This  is  in  every  case  a  preliminary  question,  which  is 
one  of  law,  and  perhaps  a  more  difficult — a  more  delicate — 
question,  and  one  the  importance  of  which  frequently 
cannot  be  over-rated,  can  scarcely  be  presented  to  a  judge 
for  decision. 

I  think  the  rule  is  nowhere  better  stated  than  by  Lord 
Blackburn,  thus :  "  It  was  formerly  considered  necessary 
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Judgment,  in  all  cases  to  leave  the  question  to  the  jury  if  there  was 
Burton  any  evidence — even  a  scintilla — in  support  of  the  case;  but 
it  is  now  settled  that  the  question  for  the  judge  (subject 
of  course  to  review)  is  as  stated  by  Maule,  J ,  in  Jewell  v. 
Parr,  not  whether  there  is  litei-ally  no  evidence,  but 
whether  there  is  none  that  ought  reasonably  to  satisfy  the 
jury  that  the  fact  sought  to  be  proved  is  established."  This 
is  the  rule  which  I  thought  ought  to  have  been  applied  in 
the  cases  of  Derinzy  v.  City  of  Ottawa,  15  A.  R.  712,  in 
this  Court,  and  in  Moxley  v.  The  Canada  Atlantic  R.  W.  Co., 
in  this  Court,  14  A.  R.  309,  and  in  the  Supreme  Court, 
15  S.  C.  R.  145,  and  those  decisions  are  now  binding  upon 
me. 

I  am  not  quite  able  to  understand  one  remark  of  the 
Chief  Justice  of  the  Supreme  Court  in  the  latter  case, 
wherein  he  assumes  that  I  have  treated,  what,  if  there  was 
any  evidence,  would  raise  an  inference  of  fact  as  one  of 
law.  I  never  for  a  moment  doubted  that  if  there  was  any 
evidence  it  was  for  the  jury  to  draw  the  inference.  I 
dealt  merely  with  the  preliminary  question  of  law,  which 
is  admittedly  for  the  judge,  and  held  rightly  or  wrongly 
that  there  were  no  facts  in  evidence  from  which  a  jury 
could  properly  draw  an  inference  ;  that  any  conclusion 
they  might  come  to  must  necessarily  be  pure  conjecture  or 
guess  work,  inasmuch  as  the  second  engine  threw  fire  also, 
and  the  result  would  be  no  more  satisfactory  than  if  the 
jury  had  resorted  to  a  practice,  it  is  said  not  wholly  with- 
out precedent,  of  tossing  a  copper,  a  mode  of  disposing 
of  litigants'  rights  that  would  not  meet  with  universal 
approval. 

The  origiii  of  the  fire  not  being  shown,  if  only  the  one 
engine  had  passed,  it  might  be  quite  competent  for  a  jury 
to  say,  we  think  in  the  absence  of  any  evidence  of  any 
other  fire,  that  it  came  from  that  engine ;  but  when  a 
second  engine  which  threw  fire  sufficient  to  cause  the 
injury,  passed  much  later  and  just  before  the  fire  broke 
out,  I  thought  there  was  no  evidence  that  ought  reason- 
ably to  satisfy  a  jury  that  the  fact  sought  to  be  proved 
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was  established there  was,  I  thought,  evidence  of  a  Judgment, 
scintilla,  but  not  a  scintilla  of  evidence.  Burton 

But  although  these  decisions^have  somewhat  shaken  my 
confidence  in  what  I  believed  to  be  the  rule  in  such  cases^ 
I  must,  at  the  \isk  of  again  erring,  hold  that  the  evidence 
here  failed  to  show  that  the  defendant  was  acting  colour- 
ably  or  vexatiously  without  believing  that  he  had  the 
right  to  do  the  act  complained  of,  and  in  the  absence  of 
such  evidence,  it  was,  I  think,  for  the  Judge  to  decide 
w^hether  the  defendant  was  entitled  to  notice  of  action, 
and  that  he  rightly  decided  that  he  was  so  entitled.  The 
nonsuit  therefore  was  right. 


OSLER  J.  A. : — 

The  cause  of  action  is  the  alleged  illegal  execution  of  a 
valid  conviction  by  issuing  a  warrant  of  commitment  after 
part  payment  of  the  sums  adjudged  to  be  paid.  If  the 
plaintiff  is  right,  the  case  is  in  principle  much  the  same  as 
if  the  magistrate  had  attempted  to  enforce  it  after  pay- 
ment of  the  whole  penalty  and  costs  adjudged. 

It  cannot,  therefore,  be  necessary  to  (^uash  the  conviction, 
for  the  unlawful  act  is  really  not  done  under  it :  Paley, 
5th  ed.,  459. 

Two  points  were  argued :  (1)  Whether  after  pa^anent  or 
levy  by  distress  of  part  of  the  sums  adjudged  to  be  paid, 
the  magistrate  could  legally  enforce  payment  of  the  resi- 
due by  commitment ;  and  (2)  Assuming  that  he  could  not, 
and  that  in  causing  the  plaintiff  to  be  imprisoned,  he  was 
jicting  without,  or  in  excess  of  jurisdiction,  whether  he 
was  entitled  to  notice  of  action.  This  depends,  in  my 
opinion,  simply  upon  whether  he  was,  as  the  learned  trial 
Judge  held,  acting  in  good  faith  in  the  execution  of  his 
office ;  but  the  plaintiff  contends  that  he  w^as  absolutely 
entitled  under  any  circumstances  to  have  the  question  of 
bona  fides  left  to  the  jury. 

On  the  appeal  a  point  was  attempted  to  be  made  of  the 
conviction  not  having  been  put  in  at  the  trial,  but  this  is 
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Judgment,  not  Open.  Though  not  actually  put  in,  its  proof  is  to  be 
OsLER  assumed,  for  the  plaintiff's  counsel  examined  upon  it  with- 
out  objection,  nor  was  its  absence  made  a  ground  of  com- 
plaint in  the  Court  below. 

The  question  to  be  decided  does  not  seem  to  have  arisen 
since  the  case  of  Trigerson  v.  Board  of  Police  of  Cobourg,  6 
0.  S.  405,  decided  so  long  ago  as  E.  T.  5  Vie,  in  days  when 
Judges  were  certainly  not  less  familiar  than  they  are  now 
with  the  old  law  on  the  subject  of  summary  convictions. 
That  was  an  action  of  trespass  for  false  imprisonment.  The 
defendants  justified  under  a  warrant  of  commitment. 
Eobinson,  C.  J.,  who  delivered  the  judgment  of  the  Court, 
said  that  the  plea  was  bad,  among  other  reasons  because  it 
appeared  that  the  plaintiff  "  had  been  imprisoned  after 
part  of  the  fine  had  been  paid,  which  is  against  law." 

The  case  was  one  in  which,  like  ours,  the  imprisonment 
was  not  alternative  punishment,  but  merely  for  enforcing 
payment  of  the  fine  and  costs.  It  is,  therefore,  directly  in 
point,  and  there  is  a  sort  of  presumption  in  its  favour, 
despite  the  meagreness  of  the  report;  from  its  having  remain- 
ed so  long  unchallenged.  Opportunities  for  doing  so  cannot 
have  been  wanting,  expecially  if  it  had  been  thought  that 
the  Summary  Convictions  Act,  to  the  provisions  of  which 
I  shall  briefly  refer,  had  made  any  change  in  the  practice 
instead  of  substantially  adopting  it,  as  I  think  it  did. 

The  power  to  issue  a  distress  warrant  for  the  penalty 
and  costs  depends  upon  sections  60  and  62,  K.  S.  C.  ch. 
178,  which  by  force  of  section  107  of  the  Canada  Tem- 
perance Act  are  incorporated  in  the  latter  Act. 

The  forms  of  the  distress  warrant  recite  the  conviction, 
and  that  the  defendant  has  not  paid  the  sums  adjudged 
to  be  paid  or  any  part  thereof.  Section  63  provides  that 
if  sufficient  distress  cannot  be  found  within  the  jurisdic- 
tion of  the  justice  who  granted  the  warrant,  any  justice 
of  another  territorial  division  may  back  the  warrant  and 
authorize  the  execution  of  it  within  his  jurisdiction  for 
so  much  of  the  penalty  and  costs,  as  has  not  been  before 
levied  or  paid.  Once  begun,  that  mode  of  recovering  the 
penalty  may  be  followed  out  on  the  same  warrant. 
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The  power  to  commit  in  default  of  sufficient  distress  is  Judgment, 
clearly  defined,  and  depending  as  it  does  upon  special  Osleb 
statutory  provisions  must  be  sti'ictly  pursued. 

Passing  over  sections  64  and  65  for  the  present,  section 
66,  which  may  be  called  the  general  section,  enacts  that  if 
the  constable  who  had  the  execution  of  the  distress  war- 
rant returns  (N  4)  that  he  could  find  no  goods  whereon  he 
could  levy  the  sums  mentioned,  (the  form  is,  could  find  no 
sufficient  goods  or  chattels  of  the  said  A.  B.,  whereon  to 
levy  the  sums  within  mentioned)  the  justice  may  issue  his 
warrant  (N  5)  reciting  shortly  the  conviction  and  the  dis- 
tress warrant  and  return,  requiring  the  constable  to  arrest 
the  defendant  and  deliver  him  to  the  gaoler,  and  the  gaoler 
to  receive  and  imprison  him  in  the  manner  and  for 
the  time  directed  by  the  Act  on  which  the  conviction  is 
founded,  unless  the  sum  or  sums  adjudged  to  be  paid  and 
costs,  &;c.,  are  sooner  paid. 

By  its  very  terms,  therefore,  the  section  contemplates 
the  payment,  by  force  of  the  imprisonment,  of  the  sums 
adjudged  by  the  conviction,  and  implies  that  no  sufficient 
distress"  means  no  distress  sufficient  to  pay  those  sums. 

This  section,  indeed,  is  not  that  under  which  the  war- 
rant in  question  was  issued,  but  it  is  that  which  pre- 
scribes the  scope  and  terms  of  it.  The  justice,  in  such  a 
case  as  this,  proceeds  under  section  67,  which  provides 
that  wherever  the  Act  or  law  on  which  the  conviction  is 
founded,  provides  no  remedy  (which  is  the  case  here)  in 
case  it  shall  be  returned  to  the  distress  warrant  that  no 
sufficient  goods  of  the  defendant  could  be  found,  the  jus- 
tice may  by  his  warrant  as  aforesaid  (that  is  as  provided 
by,  or  by  such  a  warrant  as  is  mentioned  in,  section  66) 
commit  him  for  any  term  not  exceeding  three  months.  So 
far  as  these  two  sections  are  concerned,  the  imprisonment 
is  to  be  for  the  time  mentioned  in  the  conviction  and  com- 
mitment unless  the  sums  adjudged  to  be  paid,  that  is  the 
sums  mentioned  in  the  commitment,  which  must  be  those 
specified  in  the  conviction,  are  sooner  paid.  The  contin- 
gency of  part  having  been  paid,  or  levied  by  distress,  is 
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Judgment,   not  contemplated,  nor  the  imposition  of  a  period  of  im- 
OsLER      prison  ment,  graduated  in  proportion  to  the  balance  remain- 
J.A.  unpaid.    The  commitment  is  to  be  issued  upon  the 

constable's  return  that  he  could  find  no  sufficient  goods- 
whereon  to  levy  the  sum  mentioned  in  his  warrant,  and  the 
imprisonment  to  be  imposed  evidently  has  relation  to  the 
whole  penalty,  not  to  a  part  of  it.  It  is  true  that  as  the 
justice  is  not  bound  at  once  to  draw  up  the  conviction, 
his  discretion  under  section  67  as  to  the  term  of  imprison- 
ment need  not  necessarily  be  exercised  until  the  return  of 
the  distress  warrant,  but  it  does  not  follow  that  payment 
or  levy  of  part  of  the  penalty  forms  an  element  in  the 
exercise  of  such  discretion,  as  the  maximum  term  of  the 
imprisonment  which  may  be  imposed  in  such  an  event  is 
not  reduced. 

In  prosecutions  under  the  Indian  Act,  R.  S.  C.  ch.  43, 
sec.  26  (2),  (3),  express  power  is  given  to  commit  after 
part  of  the  penalty  has  been  levied,  and  for  a  reduced 
term  depending  upon  the  amount  which  remains  due. 
And  under  the  Fisheries  Act,  there  is  express  power  to 
distrain  for  the  fine  and  costs  of  the  prosecution,  and  for 
the  costs  alone  if  the  goods  of  the  offender  are  only  suffi- 
cient for  that  purpose,  and  he  may  be  imprisoned  for  the 
fine  :  Arnott  v.  Bradly,  23  CP.  1,  with  which  compare 
the  Acts  under  which  Regina  v.  Barton,  13  Q.  B.  389, 
was  decided. 

Section  64  of  the  Summary  Convictions  Act  is  also 
opposed  to  the  existence  of  power  to  commit  for  part  of 
the  sums  adjudged  to  be  paid.  It  gives  the  magistrate 
power  to  commit  in  the  first  instance  wherever  it  appears 
to  him  that  the  issuing  of  a  warrant  would  be  serious  to 
the  defendant  and  his  famil}',  or  by  the  confession  of  the 
offender  or  otherwise,  that  he  has  no  goods,  that  is  to  say, 
no  sufficient  goods  whereon  to  levy  the  distress.  See  form 
0.  1.  This  section  is  taken  from  section  19  of  the  Imperial 
Act,  11  &;  12  Vic.  ch.  43,  and  proceeds  upon  the  principle 
that  the  law  never  intended  that  a  man  should  suffer  both 
punishments  for  one  conviction  :  Paley,  5th  ed.,  318. 
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In  Hill  V.  Bateman,  2  Str.  710,  it  was  held  that  an  Judgment, 
action  of  trespass  lay  against  a  magistrate  for  committing  Osler 
the  plaintiff  to  prison  without  having  first  endeavoured 
to  levy  the  penalty  upon  his  goods,  it  being  proved  that 
they  were  sufficient  to  answer  the  penalty. 

Inasmuch,  therefore,  as  the  sole  power  of  the  justice  to 
commit  for  non-payment  or  in  default  of  sufficient  dis- 
tress depends  upon  and  is  derived  from  the  statute  alone, 
and  the  statute  does  not  expressly  empower  him  to  commit 
for  non-payment  of  anything  short  of  the  whole  of  what 
was  adjudged  to  be  paid,  I  think  it  reasonably  clear  from 
the  Act  itself  that  a  committal  for  part  of  the  sum  adjudged 
by  the  conviction  to  be  paid,  is  not  authorized  by  sections  66 
or  67,  and  that  such  a  committal  is,  as  Sir  John  Robinson 
said  in  Trigerson's  Case,  against  law.  Imprisonment,  even 
when  it  is  resorted  to  merely  as  a  means  of  enforcing  pay- 
ment, has  the  effect,  when  submitted  to  for  the  prescrib- 
ed period,  of  discharging  the  offender  altogether,  unless 
otherwise  expressly  declared  :  Bowdlers  Case,  12  Q.  B, 
612;  and  is  thus  a  satisfaction,  and  in  some  sense  a 
punishment,  for  the  offence  :  Rohson  v.  Spearman,  S  B.  & 
Aid.  493.  He  has  the  option  of  paying  in  purse  or  in 
person,  and  if  he  suffers  imprisonment  for  non-payment 
of  part  of  the  fine,  the  residue  having  been  paid  or  levied 
by  distress,  he  really  pays  or  is  punished  twice  for  the 
same  offence 

The  general  dictum  of  the  text  books,  as  to  the  practice, 
accords  with  the  construction  I  place  upon  the  statute. 
In  such  a  standard  practical  work  as  Oke's  Magisterial 
Synopsis,  6th  ed.,  p.  170  ;  7th  ed.,  p.  172,  we  find  it  laid 
down  that  no  part  less  than  the  whole  amount  adjudged 
to  be  paid,  should  be  received,  nor  by  instalments  except 
where  such  power  is  given  by  statute,  for  if  it  becomes 
necessary  to  issue  the  commitment,  what  has  been  received 
must  be  refunded.  So  also  in  the  4th,  and  subsequent 
editions  to  the  20th,  of  Stone's  Justices'  Manual,  it  is  said 
that  time  cannot  be  granted  on  payment  of  part,  "  as  it  is 
conceived  that  after  part  payment,  the  right  of  commit- 
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Judgment,  ment  would  be  gone,  the  justice  having  no  power  to 
OsLER  apportion  the  period  of  imprisonment.  The  law  does  not 
intend  a  man  to  suffer  two  modes  of  punishment,  i.  e.,  in 
purse  and  person  for  the  same  offence  ;  and  on  this  princi- 
ple where  the  goods  of  an  offender  are  not  sufficient  to 
satisfy  a  distress,  they  ought  not  to  be  taken,  but  the 
ulterior  punishment  should  be  resorted  to." 

In  the  later  editions  this  is  omitted  in  consequence  of 
the  Summary  Jurisdiction  Act  of  1879  having  now  made 
express  provision  on  the  subject  and  enabled  the  magistrate 
to  commit  for  terms  of  imprisonment  graduated  in  certain 
proportions  ^to  the  amount  remaining  unpaid.  See  Wig- 
ram's  Justices'  Note  Book,  pp.  17,  20. 

See  also  Greenwood  and  Martin's  Magisterial  and  Police 
Guide,  p.  314,  where  the  former  practice  is  stated  in  the 
same  way. 

Paley  merely  says  that  if  imprisonment  be  imposed  by 
statute  in  default  of  sufficient  distress,  and  the  defendant 
has  not  sufficient  to  satisfy  the  amount,  the  goods  ought 
not  to  be  taken,  but  the  corporal  punishment  should  be  at 
once  resorted  to^ — 5th  ed.,  pp.  306,  318,  citing  Rex  v. 
Wyatt,  2  Ld.  Raym.,  1189,  which  is  no  doubt  a  case 
in  which  imprisonment  was  imposed  as  an  alternative 
punishment  in  default  of  sufficient  distress ;  but  the  prin- 
ciple equally  applies  where  it  is  merely  a  means  of  enforc- 
ing payment,  for,  if  it  may  be  resorted  to  where  half  the 
fine  has  been  paid  or  levied,  the  offender  inay,  if  he  cannot 
pay  the  residue,  suffer  an  imprisonment  which  was  im- 
posed for  non-payment  of  the  whole,  and  is,  at  all  events, 
deprived  of  the  right  of  satisfying  the  w^hole  penalty  and 
costs  by  submitting  to  imprisonment  instead  of  paying  tha 
fine,  &c. 

So  far  as  any  inference  can  be  drawn  from  the  absence 
of  any  appropriate  form  in  the  statutes  or  text  books,  it  is 
against  the  existence  of  the  right  to  commit  for  non-pay- 
ment of  part  of  the  money  adjudged  to  be  paid,  and  I 
find  no  case  which  supports  it  except  that  of  Rex  v. 
Speed,  12  Mod.  328,  331 ;  Ld.  Raym.  583;  Carihew  502;  (M. 
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T.  11  Wm.  III.,)  which  is  not,  however,  cited  in  the  text  Judgment 
books  on  this  point.  There  is  a  statement  in  the  report  Osler 
in  12  Mo  lern  (only),  which  seems  quite  opposed  to  what 
is  said  to  have  been  held  in  the  later  case  of  Rex  v. 
Wyatt,  2  Ld.  Raym.  1189,  11  Mod.  54,  (M.  T.  4  Ann.) 
In  both  cases  the  conviction  was  upon  the  same  Act,  the 
Deerstealing  Act,  3  W.  &  M.  ch.  10. 

In  my  opinion  the  defendant  had  no  authority  to  issue 
the  warrant  of  commitment  against  the  plaintiff,  and 
therefore,  though  he  erred  through  ignorance  of  the  law, 
he  is  not  protected  from  liability.  "  The  facts  of  the  case 
which  were  before  him  and  could  not  be  unknown  to  him, 
shewed  that  he  had  not  jurisdiction,"  (that  is,  jurisdiction 
over  the  person  of  the  plaintiff,)  "  and  his  mistaking  the 
law  as  applied  to  those  facts,  cannot  give  him  even  a 
prima  facie  jurisdiction  or  even  the  semblance  of  any:" 
Houlden  v.  Smith,  14  Q.  B.  841  ;  Pease  v.  Chaytor,  3  B. 
&  S.  620,  644 ;  Calder  v.  Halket,  3  Moo.  P.  C.  28 ;  Con- 
nors v.  Darling,  23  U.  C.  R.  541  ;  Regina  v.  Bolton,  1  Q.  B. 
66  ;  Usill  V.  Hales,  8  C.  P.  D.  at  pp.  323,  324. 

But  though  the  defendant  was  thus  niistaken  in  his 
law,  and  has  rendered  himself  liable  to  an  action  of  trespass, 
he  may,  nevertheless,  be  entitled  to  notice  of  action 
under  the  statute,  and  the  nonsuit  may  be  upheld  on 
one  of  the  grounds  taken  by  the  learned  Chief  Justice 
at  the  trial,  that  no  notice  of  action  had  been  given. 

The  question  in  actions  of  this  kind  against  a  magis- 
trate is,  whether  the  defendant  honestly  believed  that  he 
was  acting  in  the  execution  of  his  duty  or  office  a^  such. 
"  It  is  quite  clear,"  says  Sir  John  Robinson  in  Bross  v. 
Huher,  18  U.  C.  R.  at  p.  287,  "  that  when  a  justice  has 
made  in  any  case  a  mere  pretence  of  his  official  authority, 
and  has  acted  colourably  and  vexatiously  from  any  mali- 
cious or  corrupt  feeling  without  believing  he  had  authority 
to  do  what  he  did,  then  he  has  no  right  to  the  protection  of 
the  statute."  And  as  illustrating  the  same  principle,  I  refer 
to  Hermann  v.  Seneschal,  13  C.  B.  N.  S.  392 ;  Roberts  v. 
Orchard,  2  H.  &  C.  769  ;  Chamberlain  v.  King,  L.  R.  6  C.  P. 
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Judgment.  474^  473  .  ^^j^^^  ^  Judge,  L.  K  6  Q.  B.  724,  728  ;  Veii- 
OsLER  ni7ig  v.  Steadmaii,  9  S.  C.  R.  at  p.  238,  though  these  were 
not  actions  against  magistrates,  but  against  persons  acting 
in  supposed  pursuance  of  a  statute. 

I  quite  agree  that  if  there  was  evidence  of  want  of  bona 
fides,  it  was  for  the  jury,  if  the  plaintiff  desired  it  to  be 
left  to  them  :  N'eiU  v.  McMillan,  25  U.  C.  R.  485  ;  Allen  v. 
McQuarrie,  44  U.  C.  R.  62. 

As  Mr.  Justice  Gwynne  observes  in  Venning  v.  Stead- 
man,  9  S.  C.  R.  at  p.  238,  in  reference  to  this  very  question: 
"  If  there  had  been  any  doubt  upon  that  point,  the  ques- 
tion of  fact,  (i.  e.,  of  bona  fides)  should  have  been  left  to 
the  jury." 

On  the  plaintiff*'s  own  shewing,  the  act  he  complains  of 
was  done  by  the  defendant  in  his  character  of  justice,  and 
he  therefore  assumed  the  onus  of  proving  the  absence  of 
bona  fides,  for  mala  fides  is  not  to  be  presumed,  and  if  on 
the  plaintiff's  own  shewing  the  defendant  was  acting  in 
the  capacity  of  justice  of  the  peace  in  good  faith,  believ- 
ing that  he  had  the  right  as  such,  with  nothing  to  raise  a 
contrary  presumption,  there  is  nothing  for  the  jury. 

Upon  a  careful  examination  of  the  evidence,  I  feel  quite 
clear  that  there  was  nothing  upon  which  the  jury  could 
properly  have  found  that  the  defendant  was  not  honestly 
acting  in  the  execution  of  his  office.  He  was  admittedly 
a  magistrate  ;  there  was  a  valid  conviction  of  the  plaintiff, 
the  fine  imposed  thereby  remained  unpaid,'  and  the  commit- 
ment was  issued  for  the  purpose  of  enforcing  payment. 
These  are  the  facts  proved  in  the  plaintiff's  own  case,  and 
he  proves  moreover  by  the  defendant's  examination,  which 
he  put  in  as  part  of  his  case,  that  the  defendant  did  it 
because  he  was  compelled  to  do  it,  and  in  the  discharge  of 
his  duty.  These  facts  are  not  controverted,  and  there  is 
no  evidence  that  the  defendant  knew  or  had  any  reason  to 
believe  that  it  was  or  might  be  illegal  to  issue  the  commit- 
ment after  payment  of  the  costs.  It  would,  indeed,  be 
surprising  if  he  had,  for  the  learned  Chief  Justice  at  the 
trial  seems  to  have  thought  he  was  right  in  doing  so,  and 
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the  defendant  must  be  in  at  least  as  good  a  position  as  Judgment, 
he  would  have  been  if  he  had  in  fact  entertained  a  doubt  Osler 
as  to  his  authority,  and  had  taken  and  had  acted  upon 
legal  advice. 

The  only  suggestion  of  mala  Udes  which  has  any  appear- 
ance of  plausibility  is,  that  the  commitment  was  enforced 
to  gratify  some  angry  feelings  on  the  defendant's  part,  and 
in  breach  of  an  alleged  arrangement  by  which  the  plain- 
tiff was  to  be  absolved  from  payment  of  the  fine  if  he 
satisfied  the  costs.  But  in  the  first  place  the  defendant, 
in  his  examination  put  in  by  the  plaintiff*,  denies  it,  and 
the  plaintiff*  himself  does  not  swear  that  there  was  any 
such  arrangement.  On  the  contrary  he  admits  'that  when 
called  upon  to  pay  the  fine,  he  only  remonstrated  with  the 
defendant  for  pressing  for  it  so  soon,  and  made  no  com- 
plaint of  any  breach  of  faith.  The  defendant's  son, 
through  whom  the  alleged  arrangement  was  suggested  to 
have  been  made,  was  not  called.  A  long  conversation 
between  him  and  the  plaintiff*  was  admitted,  subject  to 
counsel's  undertaking  to  connect  it  with  the  defendant, 
which  he  failed  to  do.  It  is,  therefore,  not  in  evidence  for 
any  purpose ;  and  the  sole  evidence  of  any  interview  be- 
tween defendant  and  his  son  relative  to  the^fine,  is  found  in 
the  defendant's  own  account  of  it  in  which  any  arrange- 
ment is  wholly  denied.  Secondly,  assuming  that  the 
existence  of  a  malicious  or  angry  motive  in  the  defendant 
might,  under  some  circumstances,  be  some  evidence  from 
which  a  jury  might  infer  that  he  was  acting  colourably 
and  without  any  real  belief  of  his  authority,  yet  in  the 
present  case  it  constitutes  at  most  that  mere  scintilla  of 
evidence  which  in  accordance  with  the  well  established 
rule,  ought  not,  to  be  left  to  them,  because,  in  the  face  of 
all  the  other  facts  proved  in  the  case,  no  jury  could  reason- 
ably infer  therefrom  that  the  defendant  was  not  intending- 
to  exercise  an  authority  which  he  honestly  believed  that 
he  possessed.  The  defendant  may  have  been,  as  we  hold, 
mistaken  in  his  law;  but  as  the  plaintiff  himself  has 
proved  that  he  acted,  notwithstanding,  in  good  faith,  he 
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Judgment,  ^as  entitled  to  notice  of  action,  and  as  it  was  not  given,  the 

OsLER     nonsuit  must  be  upheld  and  the  appeal  dismissed. 
J.A. 

Hagarty,  C.  J.  O.,  concurred. 

Maclennan,  J.  A.: — 

In  this  case  I  agree  with  the  other  members  of  the 
Court  that  it  is  illegal  to  issue  a  warrant  of  committal  in 
such  a  case  as  the  present  after  payment  of  the  costs  or 
levy  of  part  without  first  returning  to  the  defendant  what 
has  been  paid. 

I  am  also  of  opinion  that  the  action  fails  for  want  of 
notice  of  action  as  provided  by  the  14th  section  of  the  Act, 
R.  S.  O.  (1887)  ch.  73,  for  the  protection  of  Justices.  The 
issue  of  the  warrant  of  commitment  was  an  act  done  by 
the  defendant  in  the  execution  of  his  office  as  Police 
Magistrate  for  the  County  of  Norfolk. 

It  was  claimed  by  the  plaintiff's  counsel  at  the  conclu- 
sion of  the  case  that  he  had  a  right  to  the  opinion  of  the 
jury  whether  the  defendant  bond  fide  believed  he  was  acting 
in  the  execution  of  his  office  and  had  the  rio'ht  to  issue  the 
warrant  and  the  learned  Chief  Justice  decided  that  there 
was  no  evidence  which  could  properly  be  submitted  to  them. 

It  is  a  question  which  seems  not  to  be  settled  whether 
in  such  cases  the  question  of  bona  fides  is  for  the  judge  or 
for  the  jury.  In  Allen  v.  McQuarrie,  44  U.  C.  R.  62,  it 
was  held  to  be  a  question  for  the  jury,  following  Neill  v. 
McMillan,  25  U.  C.  R.  485.  In  Btossy.  Ruber  18  U.  C.  R. 
282, the  decision  was  the  other  way,  relying  on  the  opinion 
of  Parke,  B.,  in  Kirby  v.  Simpson,  10  Exch.  358.  There 
seem  to  be  no  later  decisions  and  in  the  last  edition  of 
Taylor  on  Evidence,  p.  54,  s.  38,  the  law  is  stated  thus  : 
"  Thus  in  actions  against  magistrates  for  acts  done  in  the 
execution  of  their  office  the  judge  must  decide  whether 
notice  of  action  is  necessary  and  the  question  of  bona  fides 
must  consequently  be  determined  by  him  and  not  by  the^ 
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The  authorities  cited  by  Mr.  Taylor  for  this  are  Kivhy  Judgment. 
V.  Simpson,  10  Exch.  358,  and  Arnold  v.  Hamel,  9  Exch.  Maclennan 
404,  also  a  decision  of  Parke,  B. 

The  law  is  stated  in  almost  the  same  terms,  citing  Kirhj/ 
V.  Simpson,  in  the  last  (6th)  edition  of  Addison  on  Torts, 
p.  778 :  "  The  question  as  to  whether  the  magistrate  was 
acting  in  the  execution  of  his  office  is  a  question  at  the 
trial  for  the  judge  and  not  for  determination  by  a  jury." 

The  subject  is  referred  to  in  Roscoe's  N.  P.  (15th 
ed.)  p  1096,  as  follows  : — "  It  has  already  been  shown 
that  whether  the  action  be  brought  under  section  1  or  sec- 
tion 2  of  11  &  12  Vic.  ch.  44,  the  defendant  is  entitled  to 
notice ;  but  in  the  case  of  Kirhy  v.  Simpson,  10  Exch. 
358,  Parke,  B.  expressed  his  opinion  that  it  was  for  the 
judge  to  determine  (under  section  2)  whether  the  defend- 
ant was  acting  bond  fide  in  the  execution  of  his  office  ";  but 
at  p.  1100  of  the  same  work  it  is  said  that  the  question 
has  been  commonly  treated  as  one  for  the  jury,  and  a 
number  of  cases  are  cited  in  which  that  was  done. 

I  think  however  it  is  not  necessary  for  us  to  determine 
this  question  in  the  present  appeal  for  I  am  of  opinion  that 
if  it  was  a  question  for  the  jury  the  learned  Judge  was 
right,  and  there  was  no  evidence  whatever  on  which  they 
could  properly  find  that  the  defendant  was  not  hondjide 
acting  in  the  execution  of  his  office,  and  in  the  bond  fide 
belief  that  he  had  the  right  and  power  to  do  what  he  did. 

I  think  the  evidence  of  what  was  said  to  the  plaintiff  by 
the  defendant's  son  must  be  disres^arded  altoo-ether  as 
hearsay,  having  been  objected  to  and  there  being  no  proof 
that  he  had  been  authorized  or  requested  by  the  defendant 
to  speak  to  the  plaintiff.  When  the  remainder  of  the 
testimony  is  examined  there  is  some  evidence  of  annoyance, 
irritation,  and  anger,  on  the  part  of  the  defendant,  which 
might  be  some  evidence  of  malice,  but  the  most  malicious 
motives  are  no  evidence  of  want  of  bona  fides,  and  of  the 
latter  I  am  unable  to  discover  any  evidence  whatsoever. 

I  think  the  appeal  should  be  dismissed. 


Appeal  dismissed  witli  costs. 
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McDonald  v.  McDonald. 

Trusts  and  trustees — Executors — Acceptance  of  office — Purchase  by  trustee 
of  tnLst  property — Laches — Statute  of  Limitations. 

The  plaintiff  and  defendant  were  brothers  and  their  father,  who  died  in 
the  year  1846,  appointed  the  plaintiff  and  two  other  sons  of  the  testator 
his  executors,  and  among  other  bequests  devised  the  land  in  question  to 
the  defendant.  The  testator  had  endorsed  a  note  for  the  accommoda- 
tion of  the  plaintiff,  and  after  the  testator's  death  the  holders  of  this 
note  sued  the  plaintiff  and  the  two  brothers  as  executors  and  recovered 
judgment  against  them.  The  land  in  question  was  sold  under  that 
judgment  at  sheriff's  sale  and  was  bought  in  by  the  plaintiff.  The  will 
had  been  registered  but  had  not  been  proved.  Subsequently  the  plain- 
tiff mortgaged  the  land  in  question  and  sold  it  subject  to  the  mortgage. 
The  mortgagees  afterwards  sold  and  the  plaintiff"  again  bought  in  the 
land. 

Held,  that  the  plaintiff'  and  his  brothers  having  defended  the  action  on  the 
note  as  executors,  and  judgment  having  been  recovered  against  them  as 
such  must  be  held  to  have  accepted  the  office  ;  that  want  of  probate 
was  therefore  immaterial  and  that  the  sheriff's  sale  was  valid. 

Held,  also,  that  it  being  the  plaintiff's  duty  to  pay  the  note,  he  had  not 
acquired  title  to  the  land  for  his  own  benefit  at  the  sheriff's  sale,  but 
became  a  trustee  for  the  devisee,  the  defendant,  and  that  this  trust 
revived  when  the  plaintiff  bought  in  the  land  for  the  second  time. 

Held,  further,  that  assuming  that  the  plaintiff"  was  not  a  trustee  for  the 
defendant  and  had  no  paper  title  there  was  not,  upon  the  evidence,  any 
possession  of  the  land  in  question  by  the  plaintiff  sufficient  to  confer  a 
title  under  the  Statute  of  Limitations. 

Held,  lastly,  that  the  situation  of  the  parties  not  having  changed  the 
defendant  was  not  bound  by  laches. 

Judgment  of  the  Chancery  Division  affirmed. 

Statement.  Xhis  was  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Chancery  Division  which  reversed  a  judgment  of 
Falconbridge,  J.,  in  his  favour. 

The  action  was  brought  for  the  recovery  of  50  acres  of 
land  composed  of  the  west  half  of  the  east  half  of  lot 
number  eighteen  in  the  seventh  Concession  of  the  Town- 
ship of  Cornwall. 

The  plaintiff  and  defendant  were  brothers,  the  sons  of 
one  Lachlin  McDonald,  in  his  life  time  a  farmer  who  owned 
300  acres  of  land  ;  200  acres  of  which,  composed  of  the  west 
half  of  lot  17, and  the  east  half  of  lot  18,  in  the  6th  Concession 
of  Cornwall,  were  his  homestead,  on  which  he  resided  with 
his  family ;  and  the  other  100  acres  of  which  lay  in  the  7th 
Concession,  immediately  in  rear  of  the  west  half  of  the 
homestead.    Lachlin  McDonald's  dwelling  house,  and  his 
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cleared  land  and  improvements,  were  all  upon  the  first  200  ^ 
acres,  and  the  rear  100  acres  were  in  his  life  time  and  ever 
since,  until  a  recent  period,  uncleared,  unfenced,  unimproved, 
and  unoccupied,  with  but  a  veiy  slight  exception. 

On  the  22nd  of  December,  1845,  Lachlin  McDonald 
endorsed  a  note  for  £200,  made  by  his  son  Duncan,  the 
plaintiff,  for  the  accommodation  of  the  latter,  payable  four 
months  after  date,  and  this  uote  was  held  by  the  Commer- 
cial Bank  unpaid  at  the  time  of  his  death,  which  occurred 
in  or  soon  after  April,  1846,  about  the  time  the  note  be- 
came due. 

The  plaintiff  had  been  engaged  in  some  kind  of  business 
in  which  he  failed,  and  he  was  unable  to  pay  the  note  at 
maturity. 

On  the  6th  of  April,  1846,  Lachlin  McDonald  made  his 
will,  by  which  he  gave  the  westerly  100  acres  of  his  home- 
stead to  his  widow  and  his  daughter  Mary  for  life,  with 
remainder  in  fee  to  his  son  William.  He  also  gave  all  his 
stock,  utensils,  and  furniture  to  his  widow  and  Mary,  and 
whatever  might  be  left  of  these  at  their  death  to  William. 
He  gave  the  east  half  of  the  homestead  to  his  son  John  in 
fee,  with  certain  qualifications  not  material  to  this  case. 

Then  he  divided  the  rear  100  acres  between  his  sons 
William  and  Alexander,  the  defendant,  giving  William  the 
east  half  and  the  defendant  the  west  half,  the  50  acres  in 
question.  He  then  appointed  three  of  his  sons  executors, 
the  plaintiff,  Duncan  McDonald,  being  one,  and  requested 
that  "  they  will  be  good  enough  to  cause  this  my  last 
will  and  testament  to  be  duly  executed." 

This  will  was  never  proved,  but  it  was  registered  in  the 
registry  office  for  the  County  by  a  memorial  signed  by  one 
of  the  executors,  not  the  plaintiff,  on  the  3rd  of  October, 
1846,  and  the  plaintiff  said  in  his  statement  of  claim  that 
he  and  the  other  executors  took  upon  themselves  the 
administration  of  the  testator's  estate,  and  his  evidence  was 
to  the  same  effect. 

About  July,  1847,  the  Commercial  Bank  commenced  an 
action  on  the  X200  note  against  the  three  executors  of  the 


194 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Statement,  testator.  The  executors  defended  jointly,  denying  endorse- 
ment, presentment,  and  notice  of  dishonour,  but  not 
denying  their  executorship,  and  the  action  proceeded  to 
trial,  judgment  being  entered  on  the  6th  of  November, 
1847,  against  the  defendants  as  executors  in  the  usual 
form,  for  £236  8s.  Id.  for  debt  and  costs. 

It  appeared  that  some  £50  of  this  judgment  were 
recovered  by  execution  against  goods,  and  ultimately  the 
sherifi*  sold  the  whole  300  acres  of  the  testator's  lands  for 
the  sum  of  £201  10s. 

The  plaintiff  was  the  purchaser  from  the  sheriff,  and  he 
obtained  from  him  a  conveyance,  dated  the  4th  of  August, 
1849,  of  the  300  acres,  and  this  conveyance  was  the 
foundation  of  his  paper  title  in  the  present  action. 

Immediatel}^  after  obtai  ning  the  sheriff's  deed  the  plain- 
tiff made  a  mortgage  of  the  land  to  the  Commercial  Bank  for 
£259  12s.  5cl.,  and  he  said  that  this  was  done  in  pursuance 
of  an  arrangement  made  with  the  Bank  before  the  sale, 
that  he  was  to  buy  the  property  at  the  sale,  and  the  Bank 
would  take  a  mortgage  from  him  for  the  purchase  money, 
and  would  give  him  time  for  payment.  He  said  he  bought 
the  property  for  himself,  adding,  ''I  bought  it  to  protect 
the  property."  He  admitted  that  at  the  time  of  the  sale  it 
was  worth  £1000,  and  might  be  worth  $6,000  or  more  in 
1865,  and  there  was  other  evidence  to  the  same  effect. 

The  mother  and  sister  of  the  plaintiff  remained  in 
undisturbed  possession  of  the  homestead  until  their  deaths, 
that  of  the  sister  taking  place  in  1872,  and  that  ol  the 
mother  in  1873,  but  one  Alexander  Fraser,  who  lived  in 
the  neighbourhood,  was  looking  after  the  land  for  the 
plaintiff,  and  in  March,  1875,  was  given  a  power  of  attorney 
for  that  purpose. 

On  the  15th  of  November,  1853,  the  plaintiff'  executed 
a  conveyance  of  the  300  acres  to  his  brother  William  for  the 
expressed  consideration  of  $2,000,  out  of  which  William  was 
to  pay  the  mortgage  to  the  bank,  and  it  was  alleged  that  this 
was  done,  William  afterwards  got  into  difficulties  and  the 
land  was  again  sold  by  the  sheriff  under  execution  against 
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William's  lands  and  was  bought  by  the  plaintiff  for  $599.  Statement. 
The  plaintiff  then  obtained  a  second  conveyance  of  the 
lands  from  the  sheriff,  dated  the  loth  of  April,  1865,  and 
this  conveyance  constituted  his  present  paper  title. 

At  or  about  the  time  of  the  death  of  the  testator  there 
appeared  to  have  been  a  small  shanty  upon  the  west  half 
of  the  north  100  acres  with  a  small  clearing,  of  an 
acre  or  a  little  more  of  land,  about  it.  This  shanty 
was  soon  afterwards  pulled  down,  and  from  that  time 
until  three  or  four  years  before  action  there  was  no  actual 
occupation  of  the  50  acres  in  question  by  any  person. 
The  land  was  covered  by  the  original  forest  with  the  excep- 
tion of  the  small  piece  already  mentioned,  and  that  small 
piece  was  an  unenclosed  open  common  with  a  new  growth 
of  bush. 

In  1876  the  front  200  acres  were  leased  to  one  Alex. 
McGuire  who  occupied  under  the  plaintiff  until  the  time  of 
the  trial,  in  common,  however,  wdth  the  widow  until 
the  time  of  her  death  in  1883.  McGuire  said  he  had  to 
pay  taxes  on  the  whole  300  acres  ;  that  in  about  three 
different  years  persons  by  arrangement  wdth  him  tapped 
the  maple  trees  on  the  south  100  acres  and  made 
syrup,  sharing  the  produce  with  him  ;  that  three  years  be- 
fore action  he  rented  it  to  one  Keefe,  who  put  some  fences 
upon  it  and  cropped  it,  and  that  he  sometimes  took  fallen 
trees  for  his  firewood  from  the  north  100  acres. 

McGuire  also  said  that  after  the  first  two  years  of  his 
tenancy,  which  would  be  about  1878,  until  he  leased  it  to 
Keefe,  the  whole  place,  that  is,  the  north  100  acres,  was 
^  common.  Keefe  said  that  he  had  known  the  property 
(the  north  100  acres)  since  1843,  and  that  before  he 
fenced  it  three  or  four  years  ago,  it  had  been  a  common 
and  unenclosed  for  more  than  twenty  years. 

There  was  other  evidence  to  the  same  effect. 

About  December,  1888,  the  defendant  took  possession  of 
the  land  and  built  a  small  shanty  thereon,  and  this  action 
was  brought  immediately  by  the  plaintiff  to  recover  pos- 
session.   In  his  statement  of  claim  the  plaintiff  set  up  title 
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Statement,  under  the  sheriff's  sales  and  conveyances  which  have  been 
referred  to,  and  by  length  of  possession,  claiming  that  he 
and  his  brother  William  had  been  in  possession  ever 
since  1849. 

The  defendant  set  up  that  the  first  sheriff's  sale  being 
for  the  plaintiff's  own  debt  the  purchase  by  him  was  a 
fraud  upon  the  devisees  under  his  father's  will,  and  that  he 
thereby  became,  and  still  was,  a  trustee  for  the  devisees. 
He  denied  the  possession  of  the  plaintiff,  and  alleged 
that  the  land  was  vacant  and  unoccupied,  and  that  the 
legal  possession  was  always  in  himself,  and  by  way  of 
counter  claim  asked  for  damages  for  timber  lately  cut  and 
removed  by  the  plaintiff. 

The  action  was  heard  at  Cornwall,  at  the  Spring  Assizes 
of  1889,  before  Falconbridge,  J.,  and  the  learned  Judge 
gave  judgment  for  the  plaintiff  with  costs,  but  this  judg- 
ment was  reversed  on  appeal  by  the  Chancery  Divisional 
Court. 

An  appeal  by  the  plaintiff  from  the  latter  judgment 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  JJ.  A.),  on  the  5th  of 
February,  1890. 

H.  Symons,  for  the  appellant. 
Moss,  Q.C.,  for  the  respondent. 

March  4th,  1890.    Hagarty,  C.  J.  O.:— 

The  Divisional  Court  dismissed  the  plaintiff's  case  at  the 
hearing.  We  have  n  ot  the  advantage  of  knowing  their  views 
on  the  point  raised  in  the  appeal  from  their  decision.  The 
Statute  of  L  imitations,  which  was  mainly  relied  on  before  us 
is  briefly  referred  to  by  the  trial  J udge  thus  :  The  plaintiff*, 
can  also  probably  maintain  his  claim  to  the  land  by  length 
of  possession  since  the  death  of  his  mother  in  1873." 
But  there  is  no  specific  finding  of  possession.  The  learned 
Judge  apparently  considered  that  the  defendant's  laches 
and  acquiescence  during  the  last  forty  years  barred  his 
right. 
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It  was  but  faintly  urged  before  us  that  apart  from  the  Judgment. 
Statute  of  Limitations  and  the  alleged  laches  and  acquies-  Hagarty 
cence  the  plaintiff's  title  could  be  supported  on  any  recog-  C.J.O. 
nized  principles  of  equity. 

I  see  no  reason  for  holding  that  the  defendant  is  barred 
by  laches.  It  is  well  put  in  the  Privy  Council,  Lindsay 
Petroleum  Go.  v.  Hurd,  L.  R.  5  P.  C.  at  p.  239 :  "  The  doctrine 
of  laches  in  Courts  of  Equity  is  not  an  arbitrary  or 
technical  doctrine.  Where  it  would  be  practically  unjust  to 
give  a  remedy,  either  because  the  party  has,  by  his  conduct, 
done  that  which  might  fairly  be  regarded  as  equivalent  to  a 
waiver  of  it,  or  where  by  his  conduct  and  neglect  he  has, 
though  perhaps  not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would  not  be  reasonable  to 
place  him  if  the  remedy  were  afterwards  to  be  asserted,  in 
either  of  these  cases  lapse  of  time  and  delay  are  most 
material.  But  in  every  case,  if  an  argument  against  relief, 
which  otherwise  would  be  just,  is  founded  upon  mere  delay, 
that  delay  of  course  not  amounting  to  a  bar  by  any 
statute  of  limitations,  the  validity  of  that  defence  must 
be  tried  upon  principles  substantially  equitable."  It  is  not 
shewn  here  against  the  defendant's  equitable  rights  that  the 
plaintiff's  position  has  been  substantially  altered.  The 
land  remains  in  his  hands,  as  it  has  been  from  his  first 
purchasing  at  sheriff's  sale,  almost  in  a  state  of  nature. 

As  to  the  Statute  of  Limitations  I  think  the  plaintiff 
fails  to  make  it  applicable.  There  has  been  no  such  pos- 
session shewn  as  to  warrant  its  application. 

Till  the  last  four  or  five  years  there  can  hardly  be  said 
to  be  any  real  clearance  or  cultivation  of  the  lot. 

The  plaintiff  through  his  agent  Fraser  appears  to  have 
leased  this  100  acres  and  the  200  acres  in  front  to  tenants, 
but  no  occupation  has  been  shewn  of  the  land  in  dispute. 
Sugar  has  been  occasionally  made  on  it  and  timber  cut, 
but  nothing  sufficient  in  my  judgment  to  establish  a 
statutable  possession. 

It  would  be  a  matter  of  much  regret  if  the  course  of 
conduct  pursued  by  the  plaintiff  since  his  father's  death  in 
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Judgment,   respect  of  the  estate  of  which  he  was  executor  cannot  be 
Hagarty   reached  by  the  arm  of  the  law,  at  least  to  the  extent  of 
C.  J.O.     supporting  the  defendant's  claim  to  the  portion  of  the  estate 
devised  to  him. 


Maclennan,  J.  A.: — 

[The  learned  Judge  stated  the  facts  as  above  set  out  and 
continued :] 

There  are  two  questions  to  be  decided  in  the  appeal : 
first,  whether,  supposing  the  defendant's  title  not  to  have 
been  lost  by  the  sheriff's  sale  in  1849,  he  has  lost  it  by  the 
Statute  of  Limitations ;  and  secondly,  if  he  has  not  lost  it 
by  the  Statute  of  Limitations,  whether  the  plaintiff  can 
succeed  upon  his  paper  title. 

On  the  first  question  I  am  clearly  of  opinion  that  the 
defendant  has  not  been  barred  by  the  Statute. 

I  am  of  opinion  that  the  proof  of  an  actual  and  continu- 
ous occupation  by  the  plaintiff  or  anyone  on  his  behalf 
at  any  time  since  1849,  for  a  period  sufficiently  long  to 
come  within  the  Statute,  altogether  fails.  There  is  some 
evidence  of  a  man  named  Butler  having  once  occupied  the 
small  shanty  which  stood  on  the  land,  sometime  about  1873, 
or  1874,  as  nearly  as  I  can  make  out,  but  how  long  he  had 
been  there,  or  how  he  came  to  be  there,  does  not  appear. 
He  appears  to  have  been  removed  by  Fraser,  and  the 
shanty  was  then  demolished.  From  that  time,  with  the 
exception  of  about  two  years  after  April,  1876,  when 
McGuire  became  tenant  of  the  front  200  acres,  until  three 
or  four  years  before  the  trial,  there  was  no  pretence  of 
actual  occupation  or  possession  by  any  one,  and  nothing 
but  a  succession  of  trespasses  with  long  intervals  between. 

It  is  now  decided  by  the  highest  authority  that  the 
possession  which  is  sufficient  to  bar  the  owner  must  con- 
tinue for  the  requisite  period  without  interruption  :  Agency 
Go.  V.  Bhort,  13  App.  Gas.  at  p.  798.  The  law  is  there  laid 
down  as  follows: 

"If  a  person  enters  upon  the  land  of  another  and  holds 
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possession  for  a  time,  and  then  without  having  acquired  Judgment, 
title  under  the  statute,  abandons  possession,  the  rightful  Maclennan 
owner,  on  the  abandonment,  is  in  the  same  position  in  all 
respects  as  he  was  before  the  intrusion  took  place. 
There  is  no  one  against  whom  he  can  bring  an  action. 
He  cannot  make  an  entry  on  himself.  There  is  no  positive 
enactment,  nor  is  there  any  principle  of  law,  which  requires 
him  to  do  any  act,  to  issue  any  notice,  or  to  perform  any 
ceremony,  in  order  to  rehabilitate  himself.  No  new 
departure  is  necessary.  The  possession  of  the  intruder, 
ineffectual  for  the  purpose  of  transferring  title,  ceases  upon 
its  abandonment  to  be  effectual  for  any  purpose.  It  does 
not  leave  behind  it  any  cloud  on  the  title  of  the  rightful 
owner,  or  any  secret  process  at  work  for  the  possible 
benefit  in  time  to  come  of  some  casual  interloper  or  lucky 
vagrant ;"  and  the  language  of  Parke,  B.  in  Smith  v.  Lloyd, 
OExch.  562, is  quoted  with  approval:  "We  are  clearly  of 
opinion  that  the  Statute  applies,  not  to  want  of  actual  pos- 
session by  the  plaintiff,  but  to  cases  where  he  has  been  out 
of,  and  another  in,  possession  for  the  prescribed  time. 
There  must  be  both  absence  of  possession  by  the  person 
who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case 
within  the  Statute." 

I  think  the  case  of  Harris  v.  Mudie  in  this  Court, 
7  A.  R  414,  in  which  the  authorities  were  elaborately 
reviewed  by  my  learned  brother  Burton,  shews  that  such 
acts  as  were  done  here,  when  done  by  a  person  having  no 
colour  of  title,  do  not  constitute  the  kind  of  possession 
which  is  necessary  to  put  the  true  owner  to  his  action  to 
recover  possession. 

I  think  it  is  clear,  then,  that  if  the  plaintiff  had  no  paper 
title  he  could  not  succeed  in  his  action,  and  it  remains  to 
consider  whether  his  paper  title  entitles  him  to  judgment. 

Nothing  can  be  clearer  than  that  when  the  plaintiff 
bought  the  land  at  the  sheriff's  sale  in  1849,  and  obtained 
a  conveyance,  he  became  a  trustee  for  the  devisees  under 
his  father  s  will.    The  debt  was  his  own  debt.    It  was  his 
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Judgment,  duty  to  pay  it,  and  to  relieve  his  father's  estate  from  the 
Maclennan  execution.  His  father  having  been  an  accommodation 
endorser,  and  a  mere  surety,  the  plaintiff's  co-executors 
could  have  brought  a  suit  and  have  obtained  a  decree 
against  him  to  compel  him  to  pay  it,  and  to  save  the  land 
from  being  sold.  Every  bid  he  made  at  the  auction  was 
an  offer  to  pay  his  own  debt,  and  if  he  had  paid  cash  at 
the  sale,  it  would  have  been  improper  for  him  to  take  a 
conveyance  from  the  sheriff. 

He  says  that  he  had  no  money  with  which  to  buy  the 
land,  and  he  could  not  have  bought  but  for  his  previous 
arrangement  with  the  Bank  to  give  him  time,  and  in  that 
case  the  land  would  have  been  bought  by  a  stranger.  If,, 
as  he  says,  he  brmght  to  protect  the  property,  that  is,  to 
save  it  for  the  devisees,  in  hopes  that  in  time  he  could  pay 
the  debt,  and  rescue  it  for  the  rightful  owners,  no  fault  can 
be  found  with  him  for  buying  at  the  sheriff's  sale.  But 
his  subsequent  conduct  has  not  been  in  conformity  with 
those  motives,  and  however  it  was  at  the  first,  it  is  evident 
that  some  time  afterwards  he  made  up  his  mind  to  defraud 
'    .  his  brother,  the  present  defendant,  out  of  the  land  in  ques- 

tion, and  to  make  use  of  the  sheriff's  sale  for  that  purpose. 

No  doubt  the  sheriff's  sale  vested  the  legal  title  to  the 
land  in  the  plaintiff,  for  I  think  the  want  of  probate 
was  immaterial :  Mandeville  v.  Nichol,  16  U.  C.  R.  60.9. 
He  and  the  others  were  sued  as  executors,  and  defended  as 
such,  and  did  not  plead  denying  the  office,  and  that  was 
sufficient  to  constitute  an  acceptance  of  the  office :  1 
Williams  on  Executors,  6th  ed.,  255,  267.  But  although  he 
obtained  the  legal  title,  he  was  a  bare  trustee  of  the  land 
in  question  for  the  defendant.  He  had  not  a  particle  of 
beneficial  interest  in  it,  and  it  was  his  duty  to  pay  off  the 
mortgage  which  he  gave  to  the  Bank,  and  to  procure  from 
the  Bank  a  re-conveyance  to  the  defendant.  In  my  judg- 
ment, after  he  had  mortgaged  to  the  Bank,  he  had,  in  truth, 
no  title  whatever,  either  legal  or  equitable,  in  the  land. 
The  legal  title  was  in  the  Bank,  and  the  equitable  title 
was  in  the  defendant. 
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That  state  of  things  continued  until  1853,  when  he  Judgment, 
■executed  the  conveyance  to  his  brother  William,  and  we  Maclennan 
know  that  at  this  time  the  mortgage  to  the  Bank  was  still 
unpaid,  and  it  seems  to  follow  that  nothing  passed  to 
William  by  that  conveyance. 

It  is  expressed  to  be  in  consideration  of  $2,000,  but  the 
plaintiff  says  he  does  not  sufficiently  remember  how  much 
he  got  from  his  brother.  He  says  there  were  conditions. 
He  was  to  see  to  the  family  and  assist  the  family  ;  he  was 
to  settle  the  mortgage,  and  did  so.  They  had  had  some 
transactions  between  them,  and  William  took  the  farm  for 
what  the  plaintiff  owed  him.  There  is  no  evidence  of  the 
payment  of  the  mortgage  except  this  statement  of  the 
.plaintiflf,  and  it  does  not  appear  whether  there  ever  was 
any  discharge  or  reconveyance  of  that  mortgage  procured . 
For  anything  that  appears  in  this  action  the  legal  title  to 
the  land  may  still  be  in  the  mortgagee,  and  if  so,  neither 
the  plaintiff  nor  William  ever  had  any  right,  title  or 
interest,  legal  or  equitable,  in  the  land  in  question  since 
the  day  the  mortgage  was  made  by  the  plaintiff  to  the 
Commercial  Bank,  for  if  William  got  no  title  or  interest 
from  the  plaintiff,  and  if  he  never  got  the  legal  estate  from 
the  Bank,  he  had  nothing  which  the  sheriff  could  sell  under 
the  execution  against  his  land.  It  is  true  that  questions 
might  be  raised  as  to  the  effect  of  the  registry  laws  if  they 
had  been  set  up  and  proved.  But  the  plaintiff  does  not  in 
any  way  rely  on  the  effect  of  registration,  ncr  does  it  even 
appear  when  the  first  sheriff's  deed  or  the  conveyance  to 
William  was  registered. 

In  a  case  like  the  present,  where  the  justice  of  the  case 
appears  to  be  with  the  defendant,  and  when  the  plaintiff 
is  relying  on  the  Statute  of  Limitations  to  enable  him  to 
benefit  by  his  own  fraud,  he  cannot  complain  if  his  title 
and  his  proof  are  very  closely  examined,  and  if  he  is  held 
to  strict  proof  of  his  right  to  recover  the  land. 

But  if  we  suppose  that  William  obtained  a  reconveyance 
of  the  legal  estate  from  the  Bank,  then  the  second  sheriff's 
sale  was  effectual  to  pass  the  legal  title  to  the  plaintiflf  a 
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Judgment,  second  time  in  1865,  and  the  question  arises  as  to  the 
MACLENNAff  effect  of  that. 

It  is  clear  upon  the  aifthorities  that  inasmuch  as  the 
plaintiff  was  a  hare  trustee  of  the  land  when  he  conveyed 
to  William,  and  inasmuch  as  the  mortgage  was  one  which 
it  was  the  plaintiff's  duty  to  pay  off,  it  was  not  only  a 
fraud  on  his  part  to  sell  to  William,  but  it  was  his  duty,  if 
he  could,  to  undo  the  sale,  or  to  get  the  land  back  for  his 
cestui  que  trust  by  every  means  in  his  power.  Therefore, 
when  he  did  get  it  back,  even  though  he  paid  value  for  it, 
the  trust  revived,  and  he  was  then  as  much  trustee  for  the 
defendant  as  he  was  before :  Lewin,  8th  ed.,  p.  860.  In 
Barrow's  Case,  1^  Ch.  D.  at  p.  445,  Jessel,  M.E.,  said  "  The 
only  exception,  and  the  well-known  exception,  to  the  rule 
which  protects  a  purchaser  with  notice  taking  from 
a  purchaser  without  notice,  is  that  which  prevents  a 
trustee  buying  back  trust  property  which  he  has  sold,  or  a 
fraudulent  man  who  has  acquired  property  by  fraud,  saying- 
he  sold  it  to  a  hond  fide  purchaser  without  notice  and  has 
got  it  back  again.  Those  are  cases  to  shew  that  a  person 
shall  not  take  advantage  of  his  own  wrong." 

I  think,  therefore,  that,  taking  the  most  favourable  view 
of  the  plaintiff's  case,  he  has  been  ever  since  the  year  1865 
a  bare  trustee  for  the  defendant  of  the  legal  title  of  the 
land  in  question,  not  holding  it  in  any  way  for  him  self  ^ 
but  holding  it  for  the  defendant.  To  pretend  he  was 
holding  it  for  his  own  benefit  is  to  admit  that  he  is  guilty 
of  fraud,  for  he  never  had,  and  never  could  for  one  moment 
during  all  the  years  which  have  elapsed  have  had.  the 
slightest  reason  to  think  that  he  could  have  any  honest 
claim  to  be  the  owner  of  the  land ;  and  if  at  any  time 
during  that  period  he  had  entered  upon  the  land,  or  had 
attempted  in  any  way  to  interfere  with  the  defendant  in 
his  use  of  it,  a  Court  of  Equity  would  have  held  him  to  be 
a  trespasser,  and  would  have  restrained  him  by  injunction, 
and  would  have  decreed  him  to  reconvey  to  the  defendant. 
And  for  the  same  reason  I  am  of  opinion  he  cannot  succeed 
in  his  present  action. 


XVII.] 


M'DONALD  V.  MCDONALD. 


20S 


The  ground  of  laches  was  also  a  good  deal  pressed  on  us,  Judgmenis. 
but  as  there  has  been  no  change  in  the  situation  of  the  Maclennan 
parties,  I  think  that  ground  also  fails  :  Lindsay  Petroleum 
Co.  V.  Hurd,  L.  R.  5  P.O.  221. 

One  cannot  help  regretting  that,  in  the  face  of  the  solemn 
request  contained  in  his  father's  last  will  aud  testament, 
that  the  plaintiff  and  the  other  executors  "would  be  good 
enough  to  cause  his  last  will  and  testament  to  be  executed," 
the  plaintiff,  now  a  wealthy  man,  should  have  endeavoured 
by  the  means  detailed  in  the  evidence  to  deprive  his  brother, 
the  defendant,  of  the  small  piece  of  land  which  their  father 
had  given  him  in  that  will. 

The  appeal  should  be  dismissed. 

Burton,  and  Osler,  J  J.  A.,  concurred. 


Appeal  dismissed  with  costs 
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Thornley  V.  Reilly. 

Intoxicating  Liquors — Liquor  License  Act — Sale  of  Liquor  after  notice  — 
Notice  how  given— R.  S.  0.  [1887, )  ch.  194,  «ec.  1^5. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  County  Court  of  York,  reported  26  C.  L.  J.  26,  and 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  0.> 
Burton,  Osler,  and  Maclennan,  J  J.  A.,)  on  the  13th  of 
February,  1890. 

Murdoch,  for  the  appellant 
LeVesconte,  for  the  respondent. 

The  plaintiff,  a  married  woman,  brought  the  action  under 
E.  S.  0.,  (1887)  ch.  194,  sec.  125,  to  recover  from  the  defend- 
ant, an  hotel-keeper,  damages  because  of  the  sale  by  him  to 
her  husband  of  intoxicating  liquor  after  notice  not  to  sell. 
The  notice  was  signed  by  the  plaintiff  and  served  by  her 
agent. 

The  action  was  tried  before  Macdougall,  Co.  J.,  and  a 
jury,  and  the  damages  were  assessed  at  1100.  The  defend- 
ant contended  that  notice  signed  and  served  as  aforesaid 
was  insufficient  and  that  notice  by  the  Inspector  was 
necessary.  The  learned  Judge  decided  against  this  con- 
tention and  judgment  was  entered  for  the  plaintiff. 

Judgment.        March  4th,  1890.    This  Court  were  divided  in  opinion 
and  the  appeal  was  dismissed  with  costs. 

Per  Hagarty,  C.  J.  0.,  and  Burton,  J.  A.  The  right  of 
action  for  damages  depends  on  the  notice  being  given  by 
the  person  filling  the  public  position  of  Inspector,  though 
the  liability  as  far  as  the  penalties  are  concerned  will  be 
incurred  upon  notice  being  given  by  the  private  individual. 
This  is  the  reasonable  construction  of  the  words  "  person 
requiring  the  notice  to  be  given"  in  themselves  and  would 
appear  to  be  the  intention  of  the  Legislature,  these  narrow- 
er words  having  been  substituted  for  the  wider  ones  of 
the  former  section. 
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Per  OsLER,  and  Maclennan,  JJ.  A.  The  whole  scope  Judgment, 
and  effect  of  the  section  must  be  looked  at  and  a  liberal 
construction  given  to  it.  The  notice  must  in  all  cases  be 
signed  by  the  private  individual  and  whether  served  by 
the  Inspector  or  not  the  private  individual  gives  the  notice, 
so  that  the  words  may  fairly  be  construed  to  mean  "person 
requiring  to  give  the  notice"  and  there  is  a  right  of  action 
whether  the  notice  is  served  in  one  way  or  the  other. 


Temperance  Colonization  Society  v.  Fairfield. 

Contract — Fraud — Eescissio7i — Repayment  of  consideration — Statute  of 
Frauds —  Uncertainty. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  the  Common  Pleas  Division,  reported  16  0.  R.  544,  and 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.J.O., 
Burton,  Osler,  and  Maclennan,  J  J.  A.)  on  the  13th  and 
14th  of  November,  1889. 

McCarthy,  Q.  C,  and  A,  H.  Marsh,  for  the  appellants. 
Maclaren,  and  McClive,  for  the  respondent. 

March  4th,  1890.    The  appeal  was  dismissed  with  costs.  Judgment.  ' 

Per  Hagality,  C.  J.  0.  The  agreement  was  void  for  un- 
certainty, the  land  in  question  not  being  in  any  way 
defined  or  ascertained  or  capable  of  being  defined  or  as- 
certained, and  at  any  rate  misrepresentations  justifying 
rescission  were  proved. 

Per  Burton,  Osler,  and  Maclennan,  JJ.  A.  The  plain- 
tiffs were  unable  to  give  to  the  defendant  the  right  of 
selection  they  had  agreed  to  give  him  so  that  the  action 
necessarily  failed,  and  the  defendant  was  entitled  to  judg- 
ment on  his  counter-claim  there  being  a  failure  of  con- 
sideration. 

Per  Burton,  J.  A.,  also.  The  agreement  was  in  itself 
sufficiently  certain,  and  was  not  void  for  misrepresentation. 

Per  Maclennan,  J.  A.,  also.  No  misrepresentations 
justifying  a  rescission  of  the  contract  were  proved,  but  the 
<agreement  was  void  for  vagueness  and  uncertainty. 
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Daniels  v.  Noxon. 

Mortgage — Shares — Sale — Wilful  neglect  or  default. 

The  defendant,  who  was  mortgagee  of  certain  shares  in  a  company,  sold 
them  by  auction.  The  plaintiflF,  who  was  entitled  to  the  shares  sub- 
ject to  the  defendant's  claim,  knew  of  and  ratified  the  sale.  The  pur- 
chaser refused  upon  various  grounds  to  carry  out  the  sale,  and  no 
attempt  was  made  by  the  defendant  to  compel  completion  of  the  con- 
tract.   Subsequently  the  shares  fell  very  much  in  value  : — 

Held,  [Burton,  J.  A.,  dissenting],  that  there  was  no  duty  cast  upon  the 
defendant  to  take  proceedings  against  the  purchaser  to  compel  com- 
pletion, and  that  he  was  not  liable  to  account  for  the  shares  at  the 
price  that  would  have  been  realized  had  the  sale  been  completed.  The 
plaintiff  could  have  paid  the  defendant's  claim  and  then  have  herself 
taken  proceedings  against  the  purchaser,  and  not  having  done  so,  was 
not  entitled  to  complain. 

.Judgment  of  Rose,  J.,  affirmed. 

Statement.        This  was  an  appeal  b}^  the  plaintiff  from  the  judgment 
of  Rose,  J. 

The  material  facts  of  the  case  were  as  follows : 
One  Wells  was  a  member  of  a  firm  of  solicitors,  Brown 
&;  Wells,  and  was  administrator  with  the  will  annexed  of 
the  estate  of  the  plaintiff's  deceased  husband.  The  firm 
of  Brown  &  Wells  had  moneys  of  the  estate  in  their  handsj^ 
and  on  the  5th  of  September,  1885,  owed  the  plaintiff  a 
large  sum.  At  that  date  one  hundred  shares  of  the  par 
value  of  $10,000,  of  the  Noxon  Manufacturing  Co.,  which 
belonged  to  W^ells,  were  standing  in  the  name  of  the 
manager  of  the  Imperial  Bank,  as  security  for  $3,500  (a 
debt  of  Brown  k  Wells  to  the  bank)  and  some  other 
matters.  Wells  had  agreed  to  give  this  stock,  subject  to 
the  debt  due  to  the  bank,  to  the  plaintiff  as  security 
for  what  was  due  to  her,  and  he  asked  the  defendant  to 
settle  with  the  bank  and  to  take  a  transfer  of  the  shares  for 
his  security,  and  to  hold  them  subject  to  redemption  by  the 
plaintiff  until  the  expiration  of  six  months. 

The  defendant  agreed  to  this,  and  was  to  have  a  bonus 
of  $300  for  doing  it.  He  paid  the  bank's  claim,  and 
obtained  a  transfer  of  the  shares  into  his  own  name,  and 
an  instrument,  dated  the  5th  of  September,  1885,  was  pre- 
pared, and  signed  by  the  parties,  which  was,  in  efiect  a 
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mortgage  of  the  shares  by  the  plaintiff  to  the  defendant  to  Statement, 
secure  payment  of  the  moneys  mentioned  therein,  which  the 
plaintiff  thereby  made  her  own  debt,  and  agreed  to  pay. 

The  six  months  within  which  the  plaintiff  was  to  have 
paid  the  money  expired  on  the  5th  of  March,  1886,  but  it 
was  not  paid,  the  plaintiff  being  unable  to  do  so,  and  on 
the  11th  of  March  the  defendant  notified  her  that  unless  the 
debt  were  paid  within  thirty  days  he  would  sell  the 
shares. 

Negotiations  took  place  between  the  defendant  and  the 
plaintiff's  solicitor,  the  defendant  endeavouring  hj  repre- 
senting that  the  shares  were  not  worth  more  than  the 
amount  of  his  claim  to  obtain  a  release  of  the  plaintiff's 
interest.  This  the  plaintiff's  solicitor  refused  to  give,  and 
no  arrano^ement  beino;  arrived  at  the  shares  were  sold  on 
the  10th  of  May,  1886,  at  seventy-one  cents  on  the  dollar, 
a  price  sufficient  to  leave  a  large  surplus  for  the  plaintiff. 

Wells  was  present  at  the  sale  under  instructions  from 
the  plaintiff's  solicitor  looking  after  the  interests  of  the 
plaintiff,  and  made  a  number  of  bids  on  behalf  of  the  plain- 
tiff, though  without  disclosing  the  fact  that  he  was  acting 
for  her. 

The  sale  was  approved  of  and  ratified  by  the  plaintiff,  and 
no  fault  was  found  with  it,  either  as  regards  the  pur- 
chaser, the  price,  the  terms  of  sale,  or  otherwise. 

About  two  months  after  this  sale  the  plaintiff  brought 
this  action  asking  for  an  account. 

The  statement  of  claim  was  filed  on  the  16th  of  Septem- 
ber, 1886,  and  asked  for  an  account  of  the  defendant's  deal- 
ings under  the  instrument  of  the  5th  of  September,  1885,  and 
apparently  proceeded  upon  the  theory  that  the  defendant 
had  received  the  purchase  money. 

The  defence  was  filed  on  the  15th  of  October,  and  denied 
the  receipt  of  the  purchase  money ;  alleged  that  the  pur- 
chaser refused  to  carry  out  the  sale  on  the  ground  of  the 
employment  of  puffers  :  admitted  the  receipt  of  dividends  on 
the  stock,  and  offered  to  account  for  them  ;  offered  to  trans- 
fer the  shares  and  contract  to  the  plaintiff  on  receiving 
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Statement,     payment  of  the  debt ;  and  claimed  judgment  against  the 
plaintiff  for  the  mortgage  debt. 

On  the  16th  of  October,  the  plaintiff  joined  issue  upon 
the  defence,  and  without  any  further  alteration  of  the 
pleadings  the  case  went  to  trial  before  Boyd,  C,  at  Wood- 
stock on  the  3rd  of  November,  1886. 

At  the  trial  no  evidence  was  taken,  but  by  consent  an 
order  was  made  to  the  following  effect: — (a)  The  action  and 
all  questions  arising  therein,  were  referred  to  Mr.  Beard, 
the  Master  of  the  Court,  for  enquiry  and  report,  with  all 
the  powers  of  amendment  of  a  judge  at  the  trial  ;  (b) 
The  Master  was  to  report  specially  whether  there  had  been 
a  valid  sale  of  the  shares  binding  on  the  defendant  and 
the  amount  thereof ;  (c)  Tf  the  Master  found  there  was 
a  valid  sale,  he  was  to  take  an  account  of  the  amount  due 
by  the  plaintiff  to  the  defendant  under  the  agreement  of 
the  5th  of  September,  or  otherwise  ;  and  to  report  as  to  the 
amount  the  defendant  received  or  should  have  received 
from  the  sale,  and  what  was  due  to  the  plaintiff  after 
giving  credit  for  w^hat  was  due  to  the  defendant  under  the 
agreement ;  (d)  The  right  of  appeal  against  the  report  of 
the  Master  was  provided  for,  and  further  directions  and 
costs  were  reserved. 

The  reference  proceeded  for  some  time  when  the  plaintiff 
applied  to  the  Master  for  leave  to  amend  her  statement 
of  claim,  which  was  allowed,  in  order,  as  the  Master  said 
in  his  report,  to  determine  in  this  suit  the  actual  question 
in  controversy  between  the  parties. 

The  amendment  alleged  that  if  the  defendant  had  not 
received  the  whole  or  part  of  the  purchase  money,  it  was 
owing  to  his  negligence,  delay,  and  default,  in  not  proceed- 
ing against  the  purchaser,  whereby  the  defendant  had 
rendered  himself  personally  liable  for  it. 

The  defendant  answered  this  allegation  by  setting  up 
among  other  defences,  that  there  was  no  binding  agreement 
by  the  purchaser  at  the  sale,  and  that  the  defendant  could 
not  compel  him  to  carry  it  out,  and  that  he  had  applied  to 
the  purchaser  for  payment  which  he  refused  ;  that  he  was 
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not  bound  to  take  proceedings  against  him  at  his  own  Statement, 
risk  and  expense  or  without  indemnity ;  that  the  plaintiff' 
had  never  offered  indemnity,  and  he  denied  negligence, 
delay,  and  default. 

The  pleadings  having  thus  been  settled,  the  reference 
was  proceeded  with  and  concluded  ;  and  on  the  15th  of 
November,  1887,  the  Master  made  his  report,  in  which  he 
found  that  the  sale  was  valid ;  that  the  defendant  was 
personally  liable  to  the  plaintiff  for  the  purchase  money  of 
the  shares,  and  that  there  was  a  large  sum  due  from  the 
defendant  to  the  plaintiff  on  the  accounts  between  them. 

The  defendant  appealed  from  this  report,  and  on  the  10th 
of  January,  1888,  Rose,  J.,  who  heard  the  appeal,  allowed 
it  with  costs. 

On  the  17th  of  April,  1888,  the  action  was  heard  on 
further  directions,  and  was  dismissed  with  costs. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court,  (Hagarty,  C.  J.  O.,  Burton,  Osler, 
and  Maclennan,  J  J.  A.)  on  the  28th  of  November,  1888. 

McCarthy,  Q.  C,  and  P.  McPhillips,  for  the  appellant. 
W.  Cassels,  Q.  C,  and  F.  R.  Ball,  Q.  C,  for  the  respon- 
dent. 

March  5th,  1889.    Maclennan,  J.  A.  :— 

After  the  most  careful  consideration  of  the  whole  case,  I 
am  of  opinion  that  the  order  of  Mr.  Justice  Rose  is  right, 
and  that  there  is  no  just  ground  on  which  the  finding  of 
the  Master  can  be  supported. 

The  sole  ground  on  which  the  case  can,  if  at  all,  be  rested, 
is  that  made  by  the  amended  pleading,  and  on  which  it  is 
rested  by  the  Master — namely,  that  by  his  negligence, 
dela}'',  and  wilful  default,  in  not  compelling  the  purchaser 
to  pay  as  he  could  and  ought  to  have  done,  the  defendant 
has  made  himself  liable  for  the  purchase  money. 

In  the  reasons  of  appeal,  and  in  the  argument  before 
us,  it  was  contended  that  the  defendant  was  liable  on  an- 
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Judgment,  other  ground — namely,  because  he  represented  that  he  had 
Maclennan  received  the  money,  that  the  inference  to  be  drawn  from 
his  letters  was  that  he  had  in  fact  received  it.  This  is  on 
the  ground  of  estoppel.  In  my  judgment  there  is  nothing 
whatever  to  support  it.  It  is  not  pleaded,  although  ever}^ 
opportunity  was  given  for  doing  so,  and  I  think  the  proof 
is  as  defective  as  the  pleading. 

[The  learned  Judge  stated  fully  the  evidence  relied  on 
in  support  of  the  contention  as  to  estoppel  and  continued:] 

There  is,  in  my  judgment,  not  to  be  found  in  this  case 
any  one  of  the  several  essential  elements  to  constitute  a 
case  of  estoppel  against  the  defendant,  so  as  to  make  him 
liable  for  the  money  on  that  ground  although  he  never 
received  it. 

I  now  come  to  the  main  ground  on  which  the  defendant 
is  sought  to  be  made  liable — namely,  that  of  wilful  neglect 
and  default. 

The  judgment  ordering  the  reference,  after  directing  an 
enquiry  as  to  the  validity  of  the  sale,  directs  the  Master  to 
report  what  amount  the  defendant  received  or  should 
have  received  therefrom.  This  is  not  the  usual  form  of  a 
judgment  charging  a  defendant  with  wilful  neglect  and 
default,  but  as  it  is  a  judgment  by  consent,  we  must  sup- 
pose that  the  parties  settled  carefully  the  language  they 
used  defining  the  enquiry  which  was  to  be  made ;  and  I 
think  that  language  ought  to  be  attended  to  in  considering 
the  Master's  report. 

The  enquiry  then  before  the  Master,  was  what  the  de- 
fendant received  or  should  have  received. 

He  received  nothing  as  we  have  seen,  and  the  question 
is,  what  he  should  have  received.  I  think  that  means 
what  he  was  under  some  legal  or  equitable  obligation  or 
duty  to  the  plaintiff  to  receive,  but  failed  to  receive  by 
neglecting  or  disregarding  his  obligation;  what  his  duty  to 
the  plaintiff  required  him  to  receive,  but  which  he  did  not 
receive. 

In  Thomas  v.  Quarter maine,  18  Q.B.D.,  at  p.  694,  Bowen, 
L.  J.,  says,  that  in  order  to  find  whether  a  person  has  been 
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guilty  of  negligence,  the  first  step  must  be  to  consider  what  Judgment, 
his  duty  is,  which  it  is  alleged  he  has  broken,  for  "the  ideas  Maclennan 
of  negligence  and  duty  are  strictly  correlative,  and  there,  is 
no  such  thing  as  negligence  in  the  abstract ;  negligence  is 
simply  neglect  of  some  care  which  we  are  bound  by  law 
to  exercise  towards  somebody." 

The  duty  which  it  is  said  the  defendant  neglected  was  that 
of  taking  proceedings  against  the  purchaser.  It  is  said  if  he 
had  taken  proceedings  the  money  would  have  been  recov- 
ered, and  that  by  the  neglect  of  the  defendant's  duty  the 
purchase  money  was  lost. 

I  deny  that  it  was  the  defendant's  duty  to  take  proceed- 
ings, and  I  think  it  is  not  proved  that  if  he  had  taken 
them  the  debt  would  have  been  recovered. 

There  are  three  courses,  any  one  of  which  the  defendant 
might  have  taken.  He  might  have  notified  the  purchaser 
to  pay  on  a  named  da}^,  and  in  default,  have  rescinded  the 
sale ;  but  it  is  clear  he  could  not  safely  have  done  this 
without  the  consent  of  the  plaintiff! 

He  might  have  sued  for  the  whole  of  the  purchase 
money,  but  upon  a  very  careful  examination  of  the  evi- 
dence, I  think  it  is  not  made  out  that  the  money  could 
have  been  recovered.  On  the  contrary  my  conclusion  is 
that  but  little,  if  anything,  could  have  been  recovered. 

Another  action  that  might  have  been  brought  would 
have  been  to  have  the  shares  resold,  and  the  deficiency 
paid  by  the  purchaser.  The  probable  result  of  such  a  suit 
as  that,  so  far  as  recovering  the  deficiency  is  concerned  is, 
in  my  opinion,  just  as  doubtful  and  uncertain  on  the  evi- 
dence as  that  of  the  other. 

I  think  the  Courts  only  hold  persons  liable  by  reason 
of  neglect  of  duty  for  the  loss  thereby  occasioned.  It  is 
a  principle  of  indemnity,  and  it  is,  in  my  judgment,  very 
extraordinary  that,  although  the  shares  are  still  in  hand  as 
security  for  the  debt,  and  although  the  debtor  is  still  liable, 
and  the  remedy  against  him  unimpaired,  the  defendant 
has  been  held  responsible  for  the  whole  debt  as  if  it  were 
irrecoverably  lost  by  his  misconduct. 
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Judgment.       Now,  I  deny  that  the  defendant  was  under  any  obliga- 
MACLENNAtf  tion,  without  request  from  the  plaintiff,  to  bring  an  action 
against  the  purchaser. 

It  may  well  be  considered  doubtful,  on  the  authority  of 
Mortimer  v.  Bell,  L.  R.  1  Ch.  10,  whether,  having  regard 
to  the  bidding  at  the  sale  on  behalf  of  the  plaintiff  by 
Wells,  an  action  against  the  purchaser  would  have  been 
successful ;  but  even  if  that  were  clear,  it  must  be  borne  in 
mind  that  the  defendant  was  only  a  mortgagee.  He  held 
the  shares  not  as  a  trustee,  but  as  security  for  his  debt. 
The  plaintiff  was  his  debtor,  and  the  debt  was  over-due. 
The  defendant  was  taking  steps  to  recover  his  debt,  and 
the  debtor  says  he  was  under  the  obligation  to  her  of  exercis- 
ing diligence  and  activity  in  pursuing  the  purchaser  and 
making  him  pay  even  to  the  extent  of  suing  him.  What  was 
the  plaintiff's  obligation  at  the  same  time  ?  Every  day  and 
every  hour  of  that  time,  it  was  her  duty  to  pay  her  debt  to 
the  defendant,  to  relieve  him  of  the  necessity  of  suin^  the 
purchaser,  and  to  take  the  burden  of  doing  so  upon  herself. 
The  sole  reason  the  defendant  could  have  for  suing  the 
purchaser,  was  the  neglect  and  default  and  delay  of  the 
plaintiff  in  not  paying  her  debt.  It  was  her  duty  every 
moment  to  pay  it,  and  she  had  a  right  to  pay  it  at  any 
moment.  Why  was  he  to  assume  that  she  might  not  or 
would  not  at  any  moment  do  what  was  both  her  right  and 
her  duty  ?  These  being  the  relations  of  the  parties,  I 
think  it  is  clear  on  principle  that  there  was  and  could  be 
no  duty  from  the  defendant  to  the  plaintiff  to  sue  the 
purchaser.  He  was  no  more  obliged  to  sue  the  purchaser 
than  to  sue  the  plaintiff.  He  could  wait  for  his  debt,  with- 
out suing  the  plaintiff,  and  I  think  he  could  also  wait,  and 
not  sue  the  purchaser.  I  suppose  no  one  would  contend  that 
the  defendant  was  under  any  duty  or  obligation  to 
the  plaintiff  to  take  any  steps  in  the  first  instance  to 
realize  his  debt  out  of  the  shares.  ,The  company 
might  fail  and  the  shares  might  become  worthless, 
yet  he  would  be  blameless.  1  am  unable  to  see  why  his 
duty  and  obligation  are  in  any  way  different  after  a  sale  has 
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been  made  with  the  knowledge,  consent,  and  approval  of  Juflgment. 
the  debtor.    She  could  have  sold  the  shares  herself  and  Maclennan 
paid  the  debt ;  they  are  now  sold  with  her  concurrence  ;  J-^- 
can  the  defendant's  duty  be  different  in  the  one  case  and 
the  other  ?    I  think  not.    And  the  reason  is,  that  it  is  the 
debtor's  duty  to  pay  the  debt,  and  he  can  then  realize  the 
security  himself.    It  is  still  a  case  of  security,  its  form 
only  being  changed.    It  is  still  redeemable. 

The  plaintiff  contends  that  the  defendant  should  have 
sued  for  this  purchase  money ;  but  why  did  she  not  do  so 
herself  ?  It  is  clear  she  could  have  done  so.  She  could 
have  paid  the  defendant's  debt,  and  then  have  sued :  but 
since  the  Judicature  Act,  she  could  also  have  sued  in  her 
own  name  without  paying  the  debt. 

I  think  the  fact  that  the  plaintiff  herself  might  have 
sued  the  purchaser,  is  a  complete  answer  to  this  action. 
The  action  is  for  damages  or  for  the  loss  occasioned  because 
the  defendant  did  not  sue  the  purchaser  for  the  money.  If 
the  plaintiff  could  have  done  that  herself,  how  can  she  say 
she  has  sustained  loss  or  damage  by  the  defendant  not 
doing  it.  Has  the  loss  not  resulted  from  her  own  neglect 
l  ather  than  from  the  neglect  of  the  defendant  ? 

In  F addon  v.  Richardson,  7  D.  M.  &  G.  563,  this  very 
point  is  decided  both  by  Knight  Bruce,  and  Turner, 
L.JJ.  That  case,  like  this,  was  a  suit  to  make  defendants 
liable  for  not  collecting  money,  and  Knight  Bruce,  L.  J., 
held  that  plaintiff  must  fail  because  he  might  himself 
have  sued  for  the  debt.  At  page  584,  Turner,  L.  J.,  says: 
"  The  bill  is  in  effect  to  charge  Richardson  and  his  estate 
for  a  breach  of  trust  in  having  permitted  them  (the  moneys) 
to  remain  in  the  hands  of  Sir  William  Magnay,  but  if 
there  w^as  this  breach  of  trust,  why  did  not  the  plaintiff 
J  ohn  Edward  Paddon  himself  sue  to  recover  the  moneys  ? 
He  was  competent  to  do  do  so,  and  I  am  at  a  loss  to  see 
what  right  he  can  have  to  make  his  trustee  liable  for  not 
having  done  what  he  might  have  done  for  himself." 

It  is  true  this  case  is  observed  upon  by  Lord  Romilly, 
ill  Barton  v.  Brocklehurst,  (No.  2),  29  Beav.  at  p.  511,  as  not 

28 — VOL.  XVII.  A.R. 


^14 


ONTARIO  APPEAL  REPORTS. 


[vol. 


J udgment.  applicable  to  a  case  where  if  the  trustee  had  done  his  duty 
Maclennan  f  beginning,  no  suit  would  have  been  necessary.  But 

J- A-       that  observation  is  not  applicable  to  the  present  case,  for  the 

very  breach  of  duty  complained  of  is  the  not  bringing  of 

the  action. 

No  doubt  the  defendant  might  have  sued,  but  he  had 
the  shares  still  as  his  security.  He  had  no  funds  with  which 
to  carry  on  a  suit,  and  it  is  clear  if  he  failed  in  the  action  he 
could  not  have  charged  the  plaintiff'  with  the  costs,  or 
have  added  them  to  his  debt,  without  her  consent.  If  the 
plaintiff  desired  him  to  sue,  she  should  at  least  have 
requested  him  to  do  so,  and  have  put  funds  in  his  hands 
for  the  purpose  :  Cocks  v  Gray,  1  GifF.  77;  Job  v.  Job,  6  Ch. 
D.  562. 

But  even  if  a  trustee  for  sale  ought  in  such  a  case  as 
this,  to  have  sued,  a  mortgagee  is  not  a  trustee  in 
the  ordinary  sense.  In  Warner  v.  Jacob,  20  Ch.  D.  220, 
Kay,  J.,  after  reviewing  the  authorities,  says,  at  p.  224  : 
.  ^'  The  result  seems  to  be  that  a  mortgagee  is,  strictly 
speaking,  not  a  trustee  of  the  power  of  sale.  It  is  a  power 
given  to  him  for  his  own  benefit,  to  enable  him  the 
better  to  realize  his  debt.  If  he  exercises  it  bond  fide 
for  that  purpose,  without  corruption  or  collusion  with  the 
purchaser,  the  Court  will  not  interfere." 

In  Martinson  v.Cloiues,  21  Ch.D.  at  p.  860,  North,  J.,says  : 
"  The  law,  as  to  the  position  of  a  mortgagee  exercising  a 
power  of  sale,  is,  in  my  opinion,  correctly  laid  down  by 
Mr.  Justice  Kay  in  Warner  v.  Jacob.  The  language  of 
Vice- Chancellor  Stuart  in  the  case  of  Robertson  v.  Norris 
no  doubt  goes  considerably  further  in  treating  the  mortgagee 
as  a  trustee  ;  but  that  language  goes  beyond  anything  to  be 
found  in  the  cases  relied  upon  as  authorities  for  it,  as  was 
recently  pointed  out  by  the  Court  of  Appeal  in  the  recent 
case  of  Nash  v.  Eads." 

The  nature  of  a  trustee's  duty,  and  the  degree  of 
negligence  for  which  he  may  be  responsible,  is  discussed  in 
Smith  on  Negligence,  2nd  ed.,  p.  Ill,  referring  particularly 
to  Speight  v.  Gaunt,  22  Ch.  D.  727,  and  S.  C.  9  App.  Cas. 
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1,  15,  and  Wilson  v.  Lord  Bury,  5  Q.  B.  D.  518 ;  see  also  Judgment. 
Lewin  on  Trusts,  Sth  ed.,  p.  908  ;  Palmer  v.  Jones,  1  Vern.  Maclennan 
144;  PybusY.  Smith,  1  Ves.  at  p.  193. 

But,  as  I  have  said,  the  defendant  was  not  a  trustee,  but 
a  mortgagee,  and  the  responsibility  of  a  mortgagee  is  thus 
stated  in  Fisher  on  Mortgages  4th  ed.,  sec.  1454  :  "  The 
mortgagee  is  not  usually  required  to  account  for  more 
than  he  has  received  *  *  unless  it  can  be  proved,  that  but 
for  his  gross  default,  mismanagement,  or  fraud,  he  might 
have  received  more. 

"  Such  may  be  evidenced  by  his  refusal  or  removal  of  a 
sufficient  tenant  who  offered  or  paid  a  certain  rent;  his 
refusal,  in  combination  with  the  tenant,  to  receive  the  rent, 
or  to  take  out  execution  on  a  judgment  in  ejectment;  or 
his  making  an  improper  use  of  his  security,  by  suffering 
the  mortgagor  himself  to  take  profits  to  the  prejudice  of 
his  other  creditors,  or  where  he  is  bankrupt,  of  his  trustee. 

"  But  in  these  cases  the  proof  must  be  distinct.  *  *  And 
it  is  the  duty  of  the  mortgagor,  if  he  has  the  opportunity, 
to  give  notice  to  the  mortgagee,  that  the  estate  can  be 
made,  and  to  assist  him  in  making  it,  more  productive  ; 
which  if  he  omit  to  do,  and  lie  by,  making  no  objection 
to  the  mortgagee's  proceedings,  he  cannot  afterwards  charge 
him  with  mism?.nagement." 

It  thus  appears  that  even  in  the  case  of  a  mortgagee  in 
possession,  who  is  always  chargeable  for  wilful  neglect  and 
default,  the  case  must  be  one  of  gross  default,  mismanage- 
ment, or  fraud,  to  make  him  liable. 

The  present  is  not  a  case  of  a  mortgagee  in  possession  who 
has  turned  the  mortgagor  out  of  the  management  of  his 
estate  and  taken  it  into  his  own  hands,  and  who,  therefore^ 
cannot  complain  of  a  strict  account  being  required  of  his 
acts,  but  it  is  a  case  in  which  the  mortgagor  was  informed 
of  everything,  could  have  acted  herself,  and  never 
suggested  to  the  defendant  to  take  the  proceedings  she 
now  complains  he  neglected  to  take. 

In  my  judgment,  it  is  out  of  the  question  to  charge  the 
defendant  in  this  case  as  if  he  had  been  a  mortofasree  in 
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Judgment,  possession  guiity  of  wilful  neglect  and  default :  Noyes  v. 
Maclennan  Pollock,  32  Ch.  D.  53. 

J. A.  There  is  still  another  way  in  which  the  question  of  the 

liability  of  the  defendant  may  be  tested  and  put  in  a  stroug 

light. 

If  the  defendant  had  any  such  duty  as  is  supposed  rest- 
ing upon  him,  namely,  of  taking  proceedings  against  the 
purchaser,  it  follows  that  the  plaintiff  could  have  brought 
suit  in  equity  against  the  defendant  to  compel  him  to  per- 
form his  duty  by  taking  those  proceedings  :  Lewin  on 
Trusts,  8th  ed.,  p.  853,  and  cases  cited.  Now,  if  this  plaintiff 
had  brought  such  a  suit  immediately,  or  soon  after  the 
sale,  what  would  have  been  the  answer  ?  It  would  have 
been  :  1.  You  have  no  need  of  the  relief  you  ask,  because 
in  the  altered  state  of  the  law  there  is  nothing  to  prevent 
yourself  from  suing.  2,  You  owe  the  defendant  a  debt 
which  you  ought  to  pay ;  you  have  the  remedy  in  your 
ow^n  hands ;  pay  the  debt,  and  you  can  then  do  what  you 
please  with  the  purchaser  in  your  own  name.  3. 
You  owe  the  defendant  a  debt.  He  who  seeks  equity  must 
do  equity  ;  you  can  get  no  relief  in  a  Court  of  Equity 
without  discharging  your  legal  obligation  to  the  defendant. 

The  result  is  that  the  defendant  could  not  be  compelled 
to  sue  except  on  the  terms  of  his  debt  being  paid,  and  it 
follows  that  there  Avas  no  obligation  on  him  to  do  so  except 
on  the  same  terms. 

For  these  reasons  I  am  brought  to  the  conclusion  that 
the  judgment  of  Mr.  Justice  Rose  is  right  and  ought  to  be 
affirmed,  and  that  the  appeal  ought  to  be  dismissed. 

OSLER,  J.  A. : — 

I  am  unable  to  extract  from  the  evidence  any  legal 
ground  on  w^hich  to  base  the  defendant's  liability  to  account 
to  the  plaintiff  on  the  footing  of  having  received  or  negli- 
gently omitted  to  receive  the  purchase  money  of  the  shares 
in  question,  and  therefore  for  the  reasons  stated  in  the 
judgment  of  my  learned  brother  Maclennan,  I  think  the 
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judgment  of  Mr.  Justice  Rose  should  be  affirmed.    It  is  a  Judgment, 
case  in  which  I  think  the  appeal  may  properly  be  dismis-  Oslek 
sed  without  costs. 

Hagarty,  {].  J.  O. : — 

This  case  has  given  to  all  the  members  of  this  Court 
much  anxious  consideration,  and  we  have  been  unable  to 
arrive  at  a  unanimous  decision. 

For  a  long  time  I  thought  we  could  uphold  the  plaintiff's 
claim.  It  is  possible  that  a  strong  sense  of  the  harsh  and 
unfair  conduct  of  the  defendant,  and  a  desire  to  save  the 
plaintiff  from  a  heavy  loss  may  have  influenced  the  judg- 
ment I  had  first  formed. 

I  feel  compelled,  however,  to  hold  that  the  view  of  my 
two  learned  brothers  who  precede  me  is  sound. 

The  defendant  held  the  stock  vested  in  himself  subject 
to  plaintiff's  right  to  have  it  transferred  to  her  on 
making  certain  payments.  This  right  she  still  holds,  and 
the  defendant  fully  admits  his  liability  to  transfer  it  to 
her  on  her  making  such  payments.  The  apparent  fall  in 
its  value  has  caused  all  the  difficulty.  Treating  the  con- 
tract as  in  substance  a  mortgage  transaction  with  a  power 
of  sale,  will  not,  I  fear,  help  the  plaintiff  in  her  present 
claim.  If  the  sale  at  seventy-one  cents  on  the  dollar,  could 
have  been  effected,  she  would  have  received  several 
thousand  dollars. 

I  feel  bound  to  hold  that  such  sale  has  proved  abortive, 
so  far  as  not  producing  the  named  price.  I  thought  for 
some  time  that  there  was  sufficient  evidence  from  the  facts, 
and  the  conduct  and  correspondence  with  the  defendant 
during  the  two  months  following  the  sale,  fco  have  fixed  him 
with  the  value  or  price  at  which  the  property  was  sold. 

But  I  find  that  I  cannot  adopt  this  as  the  legal  result 
of  all  that  was  done.  The  plaintiff  by  her  agents  was 
aware  of  all  that  occurred  at  and  following  the  sale;  and 
although  it  has  turned  out  so  much  to  her  disadvantage 
that  the  sale  at  seventy -one  cents  has  proved  abortive,  still 
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Judgment,  her  rights  of  property  remain  unaffected.  The  substantial 
Hagarty  injury  to  her  is  not  that  she  has  lost  an}^  right,  but  that^ 
C.J.O.  appears  in  evidence,  the  saleable  or  market  value  o£  the 
stock  has  been  steadily  declining. 

The  defendant  -was  not  bound  to  sell  at  the  time  an- 
nounced, or  at  any  other  time.  If  after  commencing  the 
sale,  he  had  chosen  to  stop  it,  and  forbade  the  auctioneer 
proceeding,  he  would  not  have  been  liable  as  here  claimed. 

If  the  stock  instead  of  declining  had  risen  in  value 
from  the  day  of  the  auction  till  the  day  of  issuing  the 
writ,  the  plaintiff  would  not  have  sustained  any  substan- 
tial damages,  as  her  right  under  the  agreement  remained 
unaffected.  Unless,  therefore,  there  be  sufficient  evidence 
to  make  the  defendant  liable  for  a  failure  to  sell  on  the 
11th  of  May,  and  consequently  to  hold  him  bound  to  in- 
demnify her  against  the  loss  by  the  falling  of  the  market, 
I  cannot  see  her  remedy. 

I  think  the  appeal  must  be  dismissed,  but  we  should 
mark  our  sense  of  the  defendant's  apparently  disingenuous 
conduct  by  refusing  costs  to  him.  This  decision  is  not  to 
affect  any  other  proceeding  the  plaintiff  may  be  advised  to 
take. 

Burton,  J.  A. : — 

[The  learned  Judge  stated  the  facts  and  continued  :] 
The  Master's  report  was,  on  appeal  to  Mr.  Justice  Kose,  in 
effect  reversed  on  the  ground  that  the  defendant,  although 
recognized  by  the  learned  Judge  as  a  trustee,  was  not 
liable  to  take  proceedings  to  enforce  the  contract  without 
request,  and  an  indemnity,  neither  of  which  was  shewn, 
and  that  there  was  no  finding  of  damage  resulting  from 
delay,  and  that  the  plaintiff  could  have  had  either  the 
stock  or  the  benefit  of  the  contract,  and  she  demanded 
neither. 

The  learned  Judge  has  come  to  this  conclusion  on  the 
assumption  which,  with  great  deference,  is,  I  think,  an 
erroneous  one :  that  this  was  a  mere  option  to  purchase, 
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and  that  to  entitle  herself  to  recover  in  an  action,  she  must  Judgment 
shew  that  all  conditions  precedent  were  observed  on  her  Burton 
part.  I  express  no  opinion  of  what  her  rights  might  have 
been  under  such  a  state  of  facts,  but  in  the  view  which 
the  Master  took,  amply  supported  by  the  evidence,  that  the 
defendant  was  mortgagee  of  the  pla,intifF's  property,  I 
think  no  sufficient  ground  existed  for  interfering  with  the 
award,  and  without  enquiring  whether  the  finding  of  the 
arbitrator  that  the  defendant  was  really  the  purchaser  of 
the  stock  was  right,  I  think  that  he  ought  to  be  held 
estopped  by  his  conduct  from  saying  that  the  sale  was  not 
a  sale  for  cash,  so  that  if  he  chose  to  give  credit  instead  of 
exacting  cash,  as  was  made  a  peremptory  condition  of  sale  ' 
with  every  other  intending  purchaser,  it  was  something  he 
was  not  authorized  to  do  without  the  piaintiff's  consent, 
and  he  was  properly  held  liable  for  the  amount  for  which 
the  stock  was  sold. 

I  do  not  think  it  necessary  to  discuss  the  question  of  the 
relative  rights  of  the  plaintiff  and  defendant  if  we  had 
to  deal  with  the  simple  fact  of  a  sale  made  in  good  faith, 
and  a  refusal  by  the  purchaser  to  carr}^  out  the  sale. 

What  we  have  to  deal  with  under  this  decree  is,  whether 
there  w^as  any  evidence  to  warrant  the  Master  in  arriving 
at  the  conclusion  that  the  defendant  did  receive,  or  might 
with  due  diligence  have  received,  the  purchase  money  for 
the  stock. 

Looking  at  all  the  facts,  can  it  be  said  that  there  w^as  no 
evidence  to  lead  to  such  a  conclusion  ^ 

[The  learned  Judge  discussed  the  evidence  and  con- 
tinued :] 

Regarded  in  the  light  in  which  I  am  now  looking  at  it, 
viz. :  that  in  substance  this  was  purely  a  question  between 
mortgagor  and  mortgagee,  and  lookino^  also  at  the 
fluctuating  value  of  this  description  of  property,  I  think 
the  defendant  has  estopped  himself  after  a  delay  of  two 
months,  and  after  putting  the  plaintift  to  rest,  from  disput- 
ing that  there  was  a  completed  sale,  as  it  was  his  duty 
towards  the  plaintiff,  especially  having  regard  to  the  rigid 
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adgment.  terms  of  the  sale,  to  have  notified  her  at  the  earliest  possible 
Burton     moment  that  the  sale  had  for  any  reason  become  abortive. 

I  do  not  care  to  enquire  whether  there  was  or  was  not  any 
legal  obligation  upon  him  of  that  kind,  but  there  was, 
beyond  all  question,  an  obligation  not  to  lead  her  to  believe 
for  that  long  period  that  the  sale  had  been  carried  out ; 
_  whether  or  not  he  might  have  remained  passive  is  another 
question. 

We  cannot,  in  considering  his  responsibility,  avoid  look- 
ing at  all  the  circumstances  attending  the  sale,  and  whilst 
I  think  he  was  not  justified  in  offering  the  whole  of  the 
stock  in  one  lot,  but  was  bound  to  consider  the  interests 
of  the  plaintiff;  and  whilst  I  quite  admit  that  that  has 
been  condoned  by  her,  so  that  she  cannot  now  complain  on 
that  score,  it  furnishes  strong  evidence  to  show  that  the 
defence  now  set  up  was  an  afterthought,  and  if  the  learned 
arbitrator,  who  saw  the  witnesses  and  heard  the  evidence 
more  in  detail  than  we  have  it  in  this  book,  has  found  in 
it  sufficient  to  warrant  his  conclusion  on  the  ground  of 
estoppel  or  otherwise,  we  should  not  be  astute  to  disturb 
his  finding. 

The  defendant  led  the  plaintiff"  to  believe,  either  that  he 
had  received  the  money  for  the  sale,  or  something  which 
he  was  willing  to  accept  in  lieu  of  money.  In  a  conversa- 
tion with  Wells  some  two  or  three  weeks  before  the 
commencement  of  the  action,  he  mentioned  that  his  reason 
for  not  paying  over  the  money  was  that  he  had  received 
notice  of  a  claim  by  creditors  of  Brown  &  Wells,  and  said 
he  thought  he  would  pay  the  money  into  Court,  and  I  do 
not  find  any  intimation  that  there  was  a  difficulty  with  the 
purchaser.  The  plaintiff"  had  a  right  upon  the  corres- 
pondence to  assume,  either  that  the  money  had  been  paid, 
or  that  the  mortgagee  had,  without  consulting  her,  given 
time  to  the  purchaser. 

That  the  stock  has  now  fallen,  and  had  so  fallen  when 
the  action  was  commenced,  is  clear ;  so  that  I  am  at  a  loss 
to  understand  Mr.  Justice  Rose's  statement  that  no 
damas:e  was  shown.    I  think  the  learned  arbitrator  was 
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quite  warranted  in  arriving  at  the  conclusion  he  did,  and  Ju'lgment. 
that  the  award  was  fully  warranted  by  the  evidence,  and  Burton 
is  in  accordance  with  justice  and  the  true  merits  of  the 
case,  and  I  am  of  opinion  that  the  order  appealed  against 
should  be  reversed,  with  costs. 

Appeal  dismissed  without  costs, 
Burton,  J. A.,  dissenting. 


Regina  v.  Wason. 

« 

Constitutional  law — Criminal  law — Criminal  proctdure. — B,  N.  A.  Act,  sec. 
91,  -sub. -sec.  27—51  Vic.  ch.  32  (0)—52  Vic.  ch.  15  (0). 

The  "  Act  to  provide  against  frauds  in  the  supplying  of  milk  to  cheese  or 
butter  manufactories,"  51  Vic.  ch.  32  (0),  though  penalUn  its  nature, 
does  not  deal  with  criminal  law  within  the  meaning  of  section  91,  sub- 
section 27,  of  the  B.N.  A.  Act,  but  merely  protects  private  rights  and  is 
intra  vires. 

"So  also  the  ' '  Act  respecting  appeals  on  prosecutions  to  enforce  penalties 
and  punish  oflfences  under  Provincial  Acts,"  52  Vic.  ch.  15  (O),  is  not 
legislation  dealing  with  criminal  procedure  within  the  meaning  of  that 
sub-section  and  is  intra  vires. 

Judgment  of  the  Queen's  Bench  Division,  17  0.  R.  58,  reversed. 

Whether  proceedings  to  quash  a  conviction  under  an  Ontario  Act  should 
be  taken  before  a  single  Judge,  or  a  Divisional  Court.  Qiujere. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  Statement. 
Bench  Division,  reported  17  O.  K  58. 

The  defendant  was  convicted  under  the  "Act  to  provide 
against  frauds  in  the  supplying  of  milk  to  cheese  or  butter 
manufactories,"  51  Vict.  ch.  32  (0),  of  sending  to  a  cheese 
factory  at  the  village  of  Warsaw  milk  from  which  the 
cream  had  been  partially  removed,  and  was  fined  S20  and 
•costs,  and  in  default  of  payment  was  ordered  to  be  com- 
mitted to  jail  for  ten  days.  The  conviction  was  removed 
by  certiorari  into  the  Quc'en's  Bench  Division  and  on  the 
4th  of  February,  1889,  was  by  that  Court  quashed  on  the 
ground  that  the  Act  in  question  was  ultra  vires. 

The  Act  provides  by  section  1  that  no  person  shall 
knowingly  and  ^^ilfully  sell,  supply,  bring  or  send  to  a 
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cheese  or  butter  manufactory,  etc.,  milk  diluted  with  water, 
or  in  any  way  adulterated,  or  milk  from  which  cream  has 
been  taken,  etc.,  without  distinctly  notifying  in  writing 
the  owmer  or  manager,  etc.,  that  the  milk  so  sold,  etc.,  has 
been  so  diluted  with  water  or  adulterated,  or  had  the 
cream  so  taken  from  it,  etc.,  and  by  section  4  that  any 
person  who  violates  any  of  the  provisions  of  the  Act  shall 
upon  conviction  before  any  justice  or  justices  of  the 
peace  forfeit  and  pay  a  sum  of  not  less  than  $5  nor  more 
than  $50,  together  with  the  costs  of  prosecution,  and  in 
default  of  payment  shall  be  liable  to  be  committed  to  jail 
with  hard  labour  for  any  period  not  exceeding  six  months, 
unless  the  penalty  and  costs  be  sooner  paid.  Section  5 
provides  that  the  owner  or  manager  of  a  cheese  or  butter 
manufactory  may  have  any  milk  sold  or  supplied  to  the 
manufactory  tested. 

By  52  Vic.  ch.  15  (0.),  assented  to  on  the  23rd  of  March, 
1889,  it  is  provided  that  an  appeal  to  the  Court  of  Appeal 
shall  lie  from  a  judgment  or  decision  of  the  High  Court,  or 
a  Judge  thereof,  upon  an}^  application  to  quash  a  convic- 
tion made  under  a  statute  of  the  Legislature  of  Ontario 
creating  an  offence  punishable  by  summary  conviction 
before  a  justice,  provided  that  the  Attorney-General  for 
Ontario,  or  the  Attorney- General  for  Canada,  certifies  his 
opinion  that  the  decision  involves  a  question  on  the  con- 
struction of  the  British  North  America  Act,  and  that  the 
question  is  of  sufficient  importance  to  justify  the  case  being 
appealed  ;  and  certain  provisions  are  made  as  to  the  steps 
to  be  taken  in  bringing  on  the  appeal  for  hearing. 

Under  the  provisions  of  this  Act  the  Attorney-General 
for  Ontario  certified  that  he  was  of  opinion  that  the 
decision  of  the  Queen's  Bench  Division  in  this  case  involved 
a  question  on  the  construction  of  the  British  North 
America  Act  of  sufficient  importance  to  justify  the  case 
being  appealed  to  the  Court  of  Appeal,  and  an  appeal  was 
accordingly  taken,  and  came  on  to  be  heard  before  this 
Court  (Hagarty,  C.  J.  0.,  Burton,  OsLER,and  Maclennan, 
JJ.A.)  on  the  17th  of  October,  1889. 
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The  respondent  took  the  preliminary  objection  that  •'Statement, 
there  was  no  right  of  appeal,  the  Act  assuming  to  give 
that  right  of  appeal  being  ultra  vires,  and  the  Court 
directed  that  this  question  should  be  argued  with  the 
appeal  on  the  merits. 

E,  Blake,  Q.C.,  (with  him  Irving,  Q.C.)  for  the  appellant. 
In  order  to  properly  decide  the  matters  involved  in  this 
appeal  it  is  necessary  to  bear  in  mind  propositions  almost 
axiomatic  as  to  the  proper  way  to  view  questions  arising 
under  the  Constitutional  Act.  The  first  is  that  all  reason- 
able presumptions  are  to  be  made  in  favour  of  the  validity 
of  the  Act  in  question.  If  one  available  construction  will 
maintain,  while  another  will  destroy  it,  the  former  is  to  be 
chosen.  An  example  of  this  is  to  be  found  in  the  case  of 
City  of  Fredericton  v.  The  Queen,  3  S.  C.  R.  505,  where  the 
title  and  preamble  of  an  Act  were  rejected,  as  indicative  of  a 
legislative  object  said  to  be  ultra  vires,  while  the  enacting- 
clauses  were  upheld,  they  being  within  the  authority  of 
Parliament  under  its  power  to  regulate  trade  and  commerce. 
Then  it  is  necessary  also  in  the  consideration  of  the  Con- 
stitutional Act  to  look  even  more  closely  than  commonly 
at  the  whole  law,  to  avoid  detached  views  and  the  micro- 
scopic investigation  of  isolated  words  and  phrases.  It  is 
also  clear  that  all  powers  reasonably  required  in  order  to 
the  full  execution  of  powers  specifically  given  are  to  be 
liberally  implied. 

Now  the  efficacy  of  all  laws  depends  upon  their  sanc- 
tions. A  law  without  a  sanction  is  hrutum  fulmen,  so  that 
the  power  to  make  a  law  would  necessarily  imply  a  power 
to  provide  for  the  enforcement  of  the  law  and  for  the  exe- 
cution of  the  sanction.  It  is  true  that  in  the  British 
North  America  Act  there  is  the  express  power  to  affix  cer- 
tain sanctions,  but  this  power  was  given  ex  majori  cauteld, 
and  it  is  clear  that  in  addition  to  this  expressed  power 
further  power  must  be  implied.  In  cases  of  divided 
sovereignties,  such  as  ours,  it  would  seem  to  be  the  obvious 
course  to  assign  to  each  sovereignty  its  own  adequate  and 
independent  measure  of  executive,  legislative,  and  judicial 
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power  so  as  to  make  each  complete  in  itself,  but  this  plan 
has  not  in  our  constitution  been  followed.  The  bulk  of  the 
whole  subject  of  public  justice  goes  to  the  Province,  and 
to  the  Dominion  the  appointment  and  payment  of  the 
Judges  and  legislation  relating  to  criminal  law  and  crimi- 
nal procedure,  but  not  including  the  organization  of 
Courts ;  so  that  stopping  here  there  might  be  an  absolute 
failure  of  the  execution  of  the  Dominion  laws,  because  the 
Province  might  through  carelessness  or  design  omit  to 
create  a  Court  with  the  requisite  jurisdiction,  thus  leaving 
the  law  a  dead  letter.  To  avoid  this  contingency  the 
Dominion  was  authorized  to  erect  additional  Courts  for 
the  better  execution  of  its  laws.  The  reasonable  conclu- 
sion is  that  the  Provinces  were  not  to  be  left  defenceless 
and  that  they  also  have  power  to  complete  and  execute 
their  laws  irrespective  of  Dominion  action.  It  is  clear 
that  the  contemplated  range  of  provincial  laws  must  be 
very  wide  indeed.  The  Provinces  have  power  to  deal  with 
nearly  all  things  touching  the  rights  and  relations  of  men, 
and  to  any  law  within  that  range  may  attach  highly  penal 
sanctions.  It  is  true  that  "  criminal  law,"  whatever  that 
may  be  interpreted  to  mean,  is  reserved  from  their  control ; 
but  it  cannot  be  contended  that  everything  that  was  pun- 
ishable under  the  laws  as  they  stood  at  the  date  of  Con- 
federation then  became  Dominion  criminal  law.  The 
true  principle  is  that  a  law  which,  if  it  had  not  then  been 
already  passed,  could  have  been  thereafter  passed  by  the 
Provinces,  would  not  become  Dominion  criminal  law  at  the 
time  of  Confederation.  It  is  obvious  that  the  Province 
can  if  it  thinks  fit  attach  to  laws  within  its  competence 
sanctions  not  only  such  as  are  generally  appropriated  to 
civil  injuries,  but  such  as  are  ordinarily  restricted  to  crim- 
inal matters,  and  is  not  restricted  to  mere  legislation  for 
the  purpose  of  providing  satisfaction,  restitution,  or  com- 
pensation, to  an  individual  aggrieved.  "Criminal  law," 
therefore,  as  used  in  the  91st  section  of  the  Constitutional 
Act  cannot  be  interpreted  in  its  widest  sense  unless  we 
destroy  a  very  large  proportion  of  the  powers  intended  to 
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be  given  to  the  Provinces  by  the  92nd  section.  The  juris-  Argument, 
diction  of  the  Provinces  and  the  Dominion  over-]ap.  The 
Dominion  can  declare  anything  a  crime  but  this  only  so 
as  not  to  interfere  with  or  exclude  the  powers  of  the 
Province  of  dealing  with  the  same  thing  in  its  civil  aspect, 
and  of  imposing  sanctions  for  the  observance  of  the  law  :  so 
that  though  the  result  might  be  an  inconvenient  exposure 
to  a  double  liability,  that  possibility  is  no  argument  against 
the  right  to  exercise  the  power.  The  Act  now  in  question 
must  be  regarded  as  simply  an  Act  relating  to  property 
and  civil  rights  within  the  Province"  with  certain  piovis- 
ions  as  to  sanctions  necessary  in  order  to  enable  the  Act 
to  be  properly  enforced,  and  cannot  be  said  to  be  an  Act 
relating  to  criminal  law,  at  any  rate  within  the  meaning 
of  the  Constitutional  Act.  The  provisions  of  the  Act 
show  clearl}^  that  this  is  its  end.  It  deals  only  with  the 
particular  trade  or  business,  and  only  with  contracts 
between  individuals,  and  does  not  deal  at  all  with  a  wrong 
against  the  community  which  could  in  the  ordinary  sense 
of  the  word  be  looked  upon  as  criminal.  If  this  Act  is 
not  leofislation  relatino-  to  "criminal  law"  within  the  mean- 
ing  of  section  91,  then  the  Act  by  which  the  right  of 
appeal  is  given  is  not  an  Act  relating  to  "  criminal  pro- 
cedure" within  the  meaning  of  that  section.  The  obvious 
intent  of  that  section  was  to  provide  for  the  creation  of  a 
common  criminal  law,  and  there  could  not  have  been  any 
intent  to  hand  over  to  the  Dominion,  entrusted  only  with 
Dominion  concerns  and  authority,  the  exclusive  authority 
to  create  procedure  for  the  execution  of  purely  local  laws. 
The  power  to  legislate  upon  a  particular  subject  includes 
the  power  to  provide  the  necessar\^  procedure  for  the  exe- 
cution of  the  law :  Cushing  v.  Dnpuy,  1  Cart.  252 ;  Pope 
V.  Griffith,  2  Cart.  291 ;  Ex  parte  Duncan,  2  Cart.  297  ; 
Fage  v.  Griffith,  2  Cart.  S08;  Cote  v.  Chauveau,  2  Cart.  311; 
Regina  v.  Boardman,  1  Cart.  676 ;  Regina  v.  Laivrence, 
1  Cart.  742. 

(Irvhig,  Q.  C,  was  proceeding  to  argue  certain  techni- 
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Argument.  objections  to  the  validity  o£  the  conviction  when  these 

objections  were  withdrawn  by  the  respondent.) 

E.  B.  Edwards,  for  the  respondent.  This  Act  is  clearly 
an  Act  relating  to  criminal  law.  Certain  things  are  defined 
to  be  offences  and  certain  punishments  are  imposed  for  these 
offences.  The  Act  itself  relates  to  private  rights  to  a  certain 
extent,  but  many  other  Acts  admittedly  part  of  the  crim- 
inal law  deal  in  the  same  manner  with  private  offences  and 
not  with  public  wrongs,  as  for  instance :  The  Malicious 
Injury  to  Property  Act,  The  Libel  Act,  etc.  The  expres- 
sion "criminal  law"  in  the  91st  section  must  be  interpreted 
as  applying  to  criminal  law  as  then  recognized,  that  is  to 
all  matters  which  were  offences  at  that  time  under  any 
statutes  then  in  force.  Under  the  Adulteration  Act  in  force 
at  the  time  of  Confederation  a  matter  of  the  kind  now  in 
question  was  a  criminal  offence,  and  at  the  time  of  Confedera- 
tion the  Dominion  assumed  jurisdiction  over  that  particular 
offence  so  that  the  Province  cannot  now  come  in  and  deal 
with  the  same  offence  and  affix  a  penalty.  The  Dominion 
having  declared  a  certain  act  to  be  a  crime,  the  jurisdiction 
of  the  Province  is  forever  excluded.  At  any  rate  this 
offence  would  be  punishable  under  R.  S.  C.  ch.  173,  sec.  25. 
The  right  to  complain  of  an  offence  under  this  Act  is  not 
limited  to  persons  having  an  interest  in  the  transaction. 
There  is  on  the  contrary  a  general  right  of  prosecution,  so 
that  clearly  what  is  being  dealt  with  is  an  offence  against 
the  public.  Before  the  Act  was  passed  there  was  a  civil 
remedy  in  existence,  the  person  suffering  by  conduct  of 
the  kind  now  in  question  having  his  right  of  action. 
This  Act  is  an  attempt  to  punish  the  civil  wrong  as  a  crime 
against  the  public  and  the  attempt  is  invalid.  The  Act 
attempting  to  give  a  right  of  appeal  in  a  case  of  this  kind 
is  also  invalid,  and  no  appeal  lies:  Regina  v.  Eli,  18  A.  R. 
526. 

E.  Blake,  Q.  C,  in  reply. 
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March  4th,  1890.     HaGARTY,  C.  J.  O.:—  Judgment. 

Hagarty 

Two  questions  are  presented  for  decision:  C.J.O. 

1.  Whether  the  Ontario  Act,  51  Vic.  ch.  32:  "To  pro- 
vide against  frauds  in  the  supplying  of  milk  to  cheese  or 
iDutter  manufactories"  is  be^^ond  the  right  of  the  Legisla- 
ture to  pass. 

2.  Whether  an  appeal  lies  to  this  Court  against  the 
judgment  of  the  Queen's  Bench  Division  quashing  a  con- 
viction under  that  Act. 

On  the  main  question  the  subject  of  legislation  would  ■ 
certainly  seem  to  be  within  the  scope  of  Provincial  legis- 
lation, being  for  the  insuring  of  fair  dealing  on  the  part  of 
persons  supplying  milk  for  manufacture  into  cheese  or 
butter  at  the  numerous  establishments  for  that  purpose 
throughout  Ontario. 

The  Act  was  passed  on  the  23rd  of  March,  1888,  adding 
many  provisions  to  U.  S.  O.  (1887),  ch.  207. 

Section  1,  on  which  the  conviction  is  based,  reads  thus: 
"No  person  shall  knowingly  and  wilfully  sell,  supply, 
bring,  or  send  to  a  cheese  or  butter  manufactory,  or  the 
owner  or  manager  thereof,  to  be  manufactured,  milk  diluted 
with  water,  or  in  any  way  adulterated,  or  milk  from  which 
any  cream  has  been  taken,  or  milk  commonly  known  as 
^skimmed  milk,'  without  distinctly  notifying,  in  writing,  the 
owner  or  manager  of  such  cheese  or  butter  manufactory, 
that  the  milk  so  sold,  supplied  or  brought  to  be  manufac- 
tured has  been  so  diluted  with  water,  or  adulterated,  or 
had  the  cream  so  taken  from  it,  or  become  milk  commonly 
known  as  'skimmed  milk,'  as  the  case  may  be." 
The  material  part  of  the  conviction  reads  thus : 
"  Be  it  remembered  that  *  *  *  John  Wason,  Senior,  is 
convicted  before  me,  *  *  *  for  that  he,  the  said  John 
Wason,  Senior,  at  the  Township  of  Dummer,  in  the  said 
County  of  Peterborough,  on  the  fourth  day  of  June,  in 
the  year  of  Our  Lord,  one  thousand  eight  hundred  and 
eighty-eight,  knowingly  and  wilfully,  did  send  and  supply 
to  the  Warsaw  Cheese  Factory,  at  the  Village  of  Warsaw, 
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Judgment.  {^1  the  Township  of  Dummer,  in  the  said  County  of  Peter- 
Hagarty  borough,  a  quantity  of  milk,  from  which  a  part  of  the 
C.J.O.  cream  had  been  removed  or  taken  without  notifying,  in 
writing  or  otherwise,  the  owner  or  manager  of  said  cheese 
factory  that  a  part  of  the  cream  had  been  so  removed  or 
taken  off  the  milk  so  sent  and  supplied  to  the  said  cheese 
factory,  and  I  adjudge  the  said  John  Wason,  Senior,  for  his 
said  offence  to  forfeit,"  etc. 

The  learned  Chief  Justice  of  the  Queen's  Bench  con- 
siders that  certain  provisions  quoted  by  him  from  the 
Adulteration  Act,  R.  S.  C.  ch.  107,  would  cover  what  is 
prohibited  by  the  section  of  the  Ontario  Act  above  cited. 

He  refers  to  certain  sections  from  the  Dominion  Act : 

"The  doing  what  is  prohibited  by  this  section  was  not 
at  the  time  of  the  passing  of  the  Act  an  indictable  misde- 
meanour, nor  was  it  regarded  as  an  offence  against  the 
criminal  law,  except  under  the  Adulteration  Act,  R.  S.  C. 
ch.  107,  sec.  15,  which  provides  that:  'If  milk  is  sold,  or 
offered  or  exposed  for  sale,  after  any  valuable  constituent 
of  the  article  has  been  extracted  therefrom,  or  if  water 
has  been  added  thereto,  or  if  it  is  the  product  of  a  diseased 
animal  or  of  an  animal  fed  upon  unwholesome  food,  it 
shall  be  deemed  to  have  been  adulterated  in  a  manner  in- 
jurious to  health,  and  such  sale,  ofifer  or  exposure  for  sale 
shall  render  the  vendor  liable  to  the  penalty  hereinafter 
provided  ih  respect  to  the  sale  of  adulterated  food;  except 
that  skimmed  milk  may  be  sold  as  such  if  contained  in 
cans  bearing  upon  their  exterior,  within  twelve  inches  of 
the  tops  of  such  vessels,  the  word  'skimmed'  in  letters  of 
not  less  than  two  inches  in  length,  and  served  in  measures 
also  similarly  marked;  but  any  person  supplying  such 
skimmed  milk,  unless  such  quality  of  milk  has  been  asked 
for  by  the  purchaser,  shall  not  be  entitled  to  plead  the 
provisions  of  this  section  as  a  defence  to  or  in  extenuation 
of  any  violation  of  this  Act. 

2.  Nothing  in  this  section  shall  be  interpreted  to  permit 
or  warrant  the  admixture  of  water  wath  milk,  or  any  other 
process  than  the  removal  of  cream  by  skimming. 
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Section  22  imposes  a  penalty  upon  '  every  person  who  wil-  Judgment, 
fully  adulterates  any  article  of  food  or  any  drug,  or  orders  Hagartv 
any  other  person  so  to  do,'  and  section  23  imposes  a  penalty      ^'  J  O. 
upon  'every  person  who,  by  himself  or  his  agent,  sells, 
offers  for  sale,  or  exposes  for  sale,  any  article  of  food  or  any 
drug,  which  is  adulterated  within  the  meaning  of  this 
Act;  " 

He  adds  that  the  passing  of  the  Adulteration  Act  by  the 
Dominion  Parliament  is  no  reason  against  the  passing  by 
the  Ontario  Legislature  of  the  section  in  question  if  pro- 
perly within  their  powers,  but  he  considered  that  "the 
primary  object  of  the  Act  is  to  create  new  offences  and  to 
punish  them  by  fine  and  in  default  of  payment  by  impri- 
sonment, and  this  is  its  true  nature  and  character." 

I  think  the  learned  dissenting  Judge  points  out  the  true 
distinction  between  the  two  enactments.  He  points  out 
that  at  the  time  of  Confederation  it  was  not  an  offence  to 
deliver  skimmed  milk  without  revealing  the  fact. 

48  Vic.  ch.  67,  (D.)  passed  in  1886,  seems  to  have  been  the 
first  general  Act.  Of  course,  if  a  man  sold  skimmed  milk 
asserting  it  to  be  unskimmed  he  might  be  charged  with 
obtaining  its  price  on  that  false  pretence. 

The  conviction  here  is  for  wilfully  bringing  the  milk 
from  which  the  cream  had  been  abstracted  without 
notifying  the  owner  or  manager,  etc.  etc. 

We  are  not  very  distinctly  told  the  precise  way  in  which 
the  persons  bringing  milk  to  the  factory  are  remunerated. 
The  article  they  bring  is  to  be  manufactured  into  cheese. 
Whether  the  bringer  is  to  be  ultimately  remunerated  by  so 
much  cheese  or  by  money  after  realization  of  net  profits 
of  sale  or  otherwise  does  not  appear.  But  as  the  case  is 
presented  to  us,  I  do  not  see  how  the  defendant's  alleged 
offence  could  be  easily  reached  under  the  Adulteration 
Act,  which  seems  aimed  at  the  seller  of  goods  in  the  ordi- 
nary dealings  of  vendor  and  purchaser. 

I  am  not  satisfied  that  this  was  milk  "sold  or  offered  or 
exposed  for  sale"  in  the  sense  of  that  statute,  nor  can  I 
believe  that  the  existence  of  such  a  general  Act  must  pre- 
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Judgment,  vent  the  Local  Legislature  from  regulating  the  dealings 
Hagarty   between  these  cheese  factories  and  their  patrons  or  cus- 
C.J.O.      tomers  in  such  a  special  manner  as  this  Act  provides.  The 
industry  sought  to  be  regulated  is  one  of  vast  and  increas- 
ing importance,  and  it  may  be  important  to  its  interests  to 
have  special  local  legislation  to  meet  its  requirements. 

The  regulations  prescribe  that  the  bringer  in  of  skim- 
med milk  must  give  a  written  notice  that  it  has  been  so 
skimmed.  This  is  a  special  provision.  So  also  as  to  keep- 
ing back  the  "strippings."    (Section  2.) 

Then  power  is  given  to  the  manager  (section  5)  to  compel 
inspection  and  submission  of  cows  to  a  milk  test  and 
there  are  other  provisions  specially  adapted  to  insuring 
fair  dealing  in  this  particular  business. 

My  learned  brother  Street  says  with  much  force:  "Is 
it  an  Act  constituting  a  new  crime  for  the  purpose  of  pun- 
ishing that  crime  in  the  interest  of  public  morality  ?  Or 
is  it  an  Act  for  the  regulation  of  the  dealings  and  rights 
of  cheese  makers  and  their  patrons,  with  punishments  im- 
posed for  the  protection  of  the  former  ?  If  it  is  found  to 
come  under  the  former  head,  I  think  it  is  bad  as  dealing 
with  criminal  law ;  if  under  the  latter,  I  think  it  is  good 
as  an  exercise  of  the  rights  conferred  on  the  Province  by 
the  92nd  section  of  the  British  North  America  Act.  An 
examination  of  the  Act  satisfies  me  that  the  latter  is  its 
true  object,  intention,  and  character.  It  is  not  made  an 
offence  to  deliver  skimmed,  sour,  tainted,  or  adulterated 
milk  to  the  cheese  maker,  as  we  should  expect  to  find 
in  an  Act  intended  for  the  public  interest;  the  ofience  con- 
sists in  doing  so  without  notifying  the  fact  to  the  cheese 
maker;  he  is  the  person  injured  by  the  breach,  and  in- 
tended to  be  protected  by  the  notice." 

If  w^e  hold  this  Act  to  be  beyond  the  powers  of  the 
Ontario  Legislature,  I  do  not  see  how  our  judgment  must 
not  necessarily  impeach  the  validity  of  a  hundred  similar 
enactments  imposing  penalties  for  the  non-observance  of 
directions  and  requirements  of  the  Legislature  on  subjects 
clearly  of  a  local  character. 
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Of  course,  the  frequency  of  such  legislation  does  not  Judgment, 
prove  its  legality.    But,  it  may  be  asked,  how  would  it  be  Hagartt 
possible  to  legislate  on  confessedly  local  subjects  within  C.J.O. 
the  authority  of  our  Legislature  if  no  power  to  enforce 
obedience  to  the  enactment  can  be  conceded  ? 

If  this  be  an  Act  merely  to  create  offences  in  the  interest 
of  public  morality,  it  may  be  argued  that  it  is  trenching 
on  the  forbidden  ground  of  "Criminal  Law\" 

If  it  be,  as  I  think  it  is,  an  Act  to  regulate  the  business  — 
carried  on  at  these  cheese  factories,  with  reasonable  penal- 
ties to  ensure  obedience  to  its  regulations,  I  consider  it  to 
be  within  the  powers  given  by  the  constitution  to  the 
Provincial  Legislature. 

I  have  had  occasion,  in  considering  the  second  question, 
;as  to  the  power  of  this  Court  to  hear  the  appeal,  to  examine 
several  authorities  which  also  distinctly  bear  upon  the 
first  question. 

The  appeal  comes  to  us  under  52  Yic.  ch.  15  (0.)  (passed 
23rd  of  March,  1889).  The  Act  is  declared  not  to  apply 
to  any  prosecution  under  any  Dominion  Act  nor  to  any 
prosecution  except  for  an  offence  the  penalty  or  punish- 
ment for  which  is  imposed  under  a  Provincial  Act,  or  statute 
in  force  therein,  and  within  the  legislative  authority  of  the 
Province  as  regards  such  penalty  or  punishment. 

Section  3  gives  an  appeal  to  this  Court  against  a  judg- 
ment quashing  a  conviction  under  an  Ontario  Statute : 
Provided  the  Attorney-General  grants  hisj^a^  therefor. 

We  have  now  to  consider  the  objection  that  the  appeal 
cannot  be  properly  entertained  as  this  right  of  appeal  is  a 
matter  of  "  Criminal  Procedure." 

In  Gushing  v.  Dupuy,  1  Cart.  252,  in  the  Privy 
Council,  it  was  objected  to  the  Insolvent  Law  that 
it  interfered  with  civil  procedure  exclusively  assigned 
to  the  Provincial  Legislatures.  It  was  answered  in  their 
Lordships'  judgment  that  it  was  impossible  to  advance  a 
step  in  a  system  of  insolvency  without  interfering  with 
civil  procedure,  that  "procedure  must  necessarily  form  an 
essential  part  of  any  law  dealing  with  insolvency."  They 
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Judgment,  say  it  is  to  be  presumed  that  the  Imperial  Act  necessarily 
Hagakty  iniplied  the  power  to  interfere  with  procedure  so  far  as  a 
C.J.O.  general  law  of  the  proper  cognizance  of  Parliament  might 
affect  it.  To  apply  this  decision  :  The  Local  Legislature  has 
the  exclusive  power  to  legislate  on  subjects  within  its 
jurisdiction  and  to  punish  by  fine  and  imprisonment.  It 
must  be  held,  as  it  has  been,  that  they  must  have  the 
power  to  enforce  obedience  by  penalties  of  fine  and  im- 
prisonment, on  conviction  by  magistrates,  etc.  This  may 
be  called,  in  a  sense,  criminal  procedure,  and  so  may  the 
giving  of  the  right  to  appeal  from  one  Ontario  Court  to 
another. 

But,  notwithstanding  the  reservation  of  criminal  pro- 
cedure to  the  Dominion  Parliament,  must  we  not  hold  that 
there  must  be  a  necessary  implication  of  power  to  the 
Legislature  so  far  to  regulate  criminal  procedure  (if  that 
be  its  proper  name)  as  to  provide  for  the  course  of  trial 
and  adjudication  of  offenders  against  its  lawful  enact- 
ments ? 

I  think  we  can  well  keep  the  two  jurisdictions  distinct, 
•  and  as  to  each  to  adhere  to  the  rule  that  where  either  has 
the  right  to  legislate  on  a  named  subject,  it  must  by  neces- 
sary implication  be  held  that  all  powers  are  given  fuUy  to 
carry  out  the  object  of  the  enactment  although  subjects 
such  as  civil  rights,  and  procedure,  civil  or  criminal,  may  be 
apparently  interfered  with.  The  exclusive  right  to  deal 
with  the  specified  subjects  remains  wholly  unaffected — 
the  carrying  the  legislation  into  practical  effect  and  pro- 
viding necessary  penalties  for  its  observance  is  alone  in 
question. 

The  point  before  us  has  been  dealt  with  in  the  Province 
of  Quebec. 

In  Pope  V.  Griffith,  2  Cart.  291,  the  late  Mr.  Justice 
Ramsay  held  that  the  Legislature  has  power  to  regulate 
procedure  affecting  penal  laws  which  such  Legislature  has 
authority  to  pass.  The  Quebec  License  Act  took  away 
the  certiorari  to  bring  up  a  conviction.  He  held  this  was 
lawful.   "  In  one  sense  of  the  word  the  act  of  which  the  de- 
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fendant  is  accused  may  be  a  crime;  it  is  equally  plain  it  is  Judgment, 
not  a  crime  in  the  sense  of  sub-section  27  of  section  91,  which  Hagarty 
speaks  of  the  criminal  law.    Sub-section  15  of'J  section  92  C.J.O. 
gives  the  Local  Legislature  power  to  impose  penalties,  fine, 
and  imprisonment,  to  ensure  obedience  to  its  laws."  He 
adds  :  "  What  can  be  more  local  than  the  procedure  to  give 
force  to  a  local  law  ?  *  *  The  powers  are  perfectly  distinct. 
Parliament  makes  the  laws  of  procedure  affecting  the 
criminal  law  which  it  enacts,  each  of  the  Legislatures 
makes  the  laws  of  procedure  affecting  the  penal  laws 
which  they  enact  respectively." 

In  Ex  loarte  Duncan,  2  Cart.  297,  the  late  Mr.  Justice 
Dunkin  takes  the  same  view.  His  reasoning  seems  to  me 
to  be  sound  and  logical.  I  make  one  extract  from  his  able 
judgment:  "Whatever  infractions  of  law,  whether  as  to 
matters  of  Dominion  or  Provincial  legislation,  Parliament 
sees  fit  to  designate  as  crimes,it — and  it  alone — can  so  declare, 
and  as  such  punish ;  and  to  that  end  regulate  procedure. 
Whatever  infractions  of  any  Provincial  law  coming  within 
the  purview  of  this  92nd  section  Parliament  may  not  see 
fit  thus  to  deal  with,  the  interested  Province  may  punish 
by  fine,  penalty,  or  imprisonment  ;  but  its  so  doing  does  not 
make  the  offence  to  be  thus  punished  a  crime,  nor  the  pro- 
cedure laid  down  in  order  to  its  punishment  procedure  in 
a  criminal  matter.  On  the  contrary,  such  whole  matter 
must  remain  a  civil  matter,  within  what  is  here  the  true 
meaning  of  these  respective  terms." 

Page  v.  Griffith,  2  Cart.  308,  before  Mr.  Justice  Sanborn, 
is  to  the  like  efiect. 

Cote  V.  Chauveau,  2  Cart.  311,  before  Mr.  Justice  Cas- 
ault,  adopts  the  same  view. 

In  Regina  v.  Bradshaw,  38  U.C.K  564,  2  Cart.  602,  before 
Mr.  Justice  Gwynne,  it  was  held  that  the  provision  in  the 
Dominion  Act,  32  &  33  Vic.  ch.  31,  sec.  66,  allowing  the  par- 
ties on  the  trial  of  an  appeal  from  a  summary  conviction 
under  the  Malicious  Injuries  to  Property  Act  to  dispense 
\yith  a  jury  was  not  ultra  vires  or  an  interference  with 
the  constitution  of  the  Court. 
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Judgment.       The  procedure  under  the  Summary  Convictions  Act  was 
Hagarty       ^  general  character  over  the  Dominion  and  might  well  be 
O.J.O.     held  not  to  be  beyond  the  power  of  Parliament  as  to 
criminal  procedure. 

Regina  v.  Boardman,  30  TJ.C.  R.  553, 1  Cart.  676.  By  the 
Ontario  License  Act  it  was  made  an  offence  to  compromise, 
compound  or  settle  any  offence  against  the  Act  and  a  pun- 
ishment of  three  months  in  goal  with  hard  labour  was 
provided. 

It  w^as  held  by  the  late  Sir  Wm.  Eichards  that  such 
provision  w^as  intra  vires,  and  that  the  words  "The  Crim- 
inal Law"  and  "including  the  procedure  in  criminal  mat- 
ters "  did  not  mean  that  the  Local  Legislature  had  not  the 
power  to  legislate  so  as  to  punish  by  fine  and  imprison- 
ment with  the  view  of  enforcing  the  laws.  He  considered 
the  enactment  and  the  enforcement  to  be  all  within  their 
powers.  The  mere  "procedure"  question  w^as  not  appar- 
ently discussed  as  such  but  it  is  not  overlooked  in  the 
judgment  of  the  learned  Chief  Justice. 

K  S.  C.  ch.  173,  sec.  25,  was  urged  against  the  right  of 
appeal :  "  Every  wilful  violation  of  any  Act  of  the  Parliament 
of  Canada  or  of  the  Legislature  of  any  Province  of  Canada, 
which  is  not  made  an  offence  of  some  other  kind,  shall  be 
a  misdemeanour  and  punishable  accordingly. 

2.  Whenever  any  wilful  violation  of  any  Act  is  made  an 
offence  of  any  particular  kind  or  name,  the  person  guilty 
of  such  violation  shall,  on  conviction  thereof,  be  punishable 
in  the  manner  in  which  such  offence  is,  by  law,  punishable." 

This  was  relied  on  as  shewing  that  the  violation  of  this 
law  was  made  a  misdemeanour  and  indictable  and  within 
the  criminal  law  and  procedure.  I  think  the  exceptions 
above  cited  leave  the  violation  to  be  punished  as  the  par- 
ticular Act  provides,  and  the  section  apparently  only  applies 
to  supply  the  possible  omission  of  a  specific  punishment. 

Regina  v.  Eli,  13  A.  E..  526,  cited  by  the  respondent,  was 
the  case  of  a  conviction  under  the  Canada  Temperance  Act. 

It  merely  decided  that  this  Court  could  not  entertain 
any  such  appeal. 
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A  few  days  after  the  granting  of  the  fiat  for  the  appeal  in  Judgment, 
this  case  the  Dominion  Parliament  passed  the  Act,  52  Vic.  Hagarty 
eh.  43,  a  general  enactment ''to  provide  against  fraud  in  C.J.O. 
the  supplying  of  milk  to  cheese,  butter  and  condensed  milk 
manufactories."    It  is  substantially  directed  against  cases 
like  those  provided  for  in  our  Act,  but  the  phraseology  is 
different. 

We  are  not  called  upon  to  discuss  its  possible  beaiing 
on  Provincial  Legislation. 

I  think  the  appeal  must  be  allov^red. 

Burton,  J.  A. : — 

This  is  an  appeal  from  a  judgment  of  the  Queen's  Bench 
Division,  holding  that  an  Act  of  the  Provincial  Legislature 
entitled  An  Act  to  provide  against  frauds  in  the  supply- 
ing of  milk  to  cheese  or  butter  manufactories,"  was  ultra 
vires  as  coming  within  the  class,  "  Criminal  Law,"  reserved 
by  the  British  North  America  Act  exclusively  to  the 
Parliament  of  the  Dominion,  and  raising  the  further  ques- 
tion whether,  if  within  the  competence  of  the  Provincial 
Legislature  to  enact,  the  enforcement  of  the  penalties  does 
not  fall  within  the  description  of  criminal  procedure, 
and  that  the  Act,  therefore,  of  the  Province  which  gives  a 
right  of  appeal  to  this  Court,  is  beyond  the  powers  of  the 
Legislature. 

As  to  the  first  question. 

Perhaps  there  is  no  rule  more  clearly  and  universally 
acknowledged  in  regard  to  the  judicial  construction 
to  be  placed  upon  statutes  when  the  Courts  are  called 
upon  to  decide  whether  the  subject  matter  dealt  with 
is  within  the  competence  of  the  particular  Legislature 
which  passed  them,  than  this  ;  that  in  cases  of  doubt 
every  possible  presumption  and  intendment  will  be 
made  in  favour  of  the  constitutionality  of  the  Act  in  ques- 
tion, the  presumption  being  that  when  the  subject  matter 
appears  to  be  within  the  class  of  subjects  assigned  to  the 
particular  legislative  body  which  is  assuming  to  deal  with 
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udgment.  j^^  the  enactment  is  valid  and  constitutional,  and  that  the 
Burton  presumption  is  not  to  be  overcome,  unless  the  contrar}'  is 
J. A.  clearly  demonstrated  ;  in  other  words,  it  will  not  be  pre- 
suiaed  that  the  Legislature  entrusted  by  the  Confederation 
Act  with  these  great  powers  will  transcend  its  authority. 

Applying  this  rule  of  construction  to  the  present  case,  I 
should  have  thought  it  clear,  but  for  the  opinions  of  the 
majority  of  the  Judges  in  the  Court  below,  that  the  enact- 
ment was  simply  one  for  the  regulation  of  a  particular 
trade  or  business,  and  for  the  prevention  of  frauds  in  the 
manner  in  which  it  is  conducted.  Had  the  earlier  sections 
of  this  enactment  stood  alone  without  the  addition  of  the 
4th  section,  it  cannot  admit  of  doubt  that  it  would  have 
been  within  the  power  of  the  Provincial  Legislature  under 
the  comprehensive  term  "  Property  and  civil  rights." 

How  then  can  the  fact  that  the  Legislature  has,  in  exer- 
cise of  its  powers  to  impose  a  penalty  for  enforcing  the 
laws  which  it  has  power  to  make,  imposed  a  penalty, 
convert  that  into  a  crime  which  was  not  so  otherwise  ? 

I  should  have  thought  apart  from  the  principle  of  con- 
struction to  which  I  have  referred,  that  the  regulation  of 
their  dealings  between  the  persons  supplying  milk,  and 
the  persons  to  whom  it  is  supplied,  was  not  only  the 
primary  object,  but  the  sole  object  of  the  Legislature  ;  and 
that  the  4th  section  was  inserted  as  the  usual  mode  adopted 
by  the  Legislature  for  the  enforcement  of  its  laws. 

Some  confusion  has  arisen  from  the  lax  use  of  the 
expression  "  crime,"  as  applied  to  penalties  inflicted  by  the 
Local  Legislature  for  violation  of  its  enactments.  It  was 
deemed  sufficient  in  the  arguments  and  decisions  in  which 
this  laxity  of  expression  has  occurred  to  say: — Without 
entering  into  any  minute  enquiry  as  to  whether  these 
offences  can  be  properly  designated  as  "  crimes,"  it  is 
sufficient  to  say  that  they  are  not  crimes  within  the  mean- 
ing of  section  91  of  the  Imperial  Act. 

The  words  used  both  in  sections  91  and  92  are  necessarily 
very  general,  but  those  in  91  were  intended  to  apply  to 
subjects  of  national  and  general  concern.    We  are  all  aware 


XVII.] 


REGINA  V.  WASON. 


237 


that  for  many  years  after  Confederation  discussions  were  -liKlgment. 
constantly  arising  as  to  the  scope  of  the  words  "Regulation  r>uRTON 
of  trade  and  commerce,"  it  being  frequently  contended  that 
they  were  sufficiently  general  to  include  even  minute  rules 
for  regulating  a  particular  trade  or  business,  a  contention 
not  only  frequently  urged  by  counsel  in  argument,  but 
found  not  to  be  without  support  in  judicial  dicta.  (See 
Citizens  Ins.  Go.  v.  Parsons,  4  S.  C.  R.  at  pp.  294,  341  ; 
Regina  v.  Lawrence,  43  U.  C.  R.  at  p.  176,)  but  it  has  long 
since  been  authoritatively  decided  that  read  in  connection 
with  other  portions  of  the  Act  those  words  must  be  held  to 
refer  to  reofulations  relatino^  to  trade  and  commerce  in  their 
general  and  quasi  national  sense,  and  not  to  the  contracts 
or  conduct  of  particular  trades. 

So  in  reference  to  the  words  to  be  found  in  section  91, 
" criminal  law,including  procedure  ";  read  in  connection  with 
the  powers  granted  to  the  Provincial  Legislatures,  I  appre- 
hend those  words  must  be  held  to  mean  the  general  public 
criminal  law  as  existing  either  by  statute  or  at  common 
law  at  the  time  of  Confederation,  or  such  matters  as  may 
by  the  Parliament  of  the  .Dominion  be  declared  to  be 
^criminal,  and  would  not  include  such  penal  offences  as 
might  in  accordance  with  popular  language  be  comprised 
"under  the  phrase  "  criminal  law,"  but  which  it  is  within  the 
power  of  the  Provincial  Legislature  to  punish. 

If  this  be  so,  it  is  not  in  this  case,  except  with  the  view 
to  accuracy  of  expression,  of  much  importance  to  consider 
whether  this  is  a  civil  or  a  criminal  proceeding.  If  it  is  not 
criminal  within  the  definition  in  section  91,  the  Local 
Legislature  had  full  power  to  pass  the  Act,  52  Vic.  c.  15' 
.allowing  an  appeal  to  this  Court. 

If  the  argument  that  this  is  criminal  proceeding  be 
well  founded,  it  follows  that  all  the  laws  imposing  penal- 
ties for  violation  of  the  Acts  or  the  Local  Legislature  are 
waste  paper ;  if  the  same  Legislature  which  is  empowered 
to  inflict  the  penalties,  cannot  provide  the  machinery  for 
^enforcing  them,  then  the  justice  of  the  peace  who  imposed 
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Judgment,  the  fines  acted  without  authority,  and  all  the  proceedings 
Burton     from  the  commencement  were  coram  nonjudice. 

But  it  is  almost  elementary  law  that  where  power  is 
given  by  statute  to  impose  a  penalty,  it  implies  a  power  to 
enforce  it :  Dwarris,  p.  23.  As  remarked  by  the  late  Mr. 
Justice  Sanborn,  any  other  view  would  give  the  Legisla- 
ture of  a  Province  less  power  than  a  municipality  which 
such  Legislature  can  create. 

I  cannot  say  that  I  entertain  any  doubt  as  to  the  power 
of  the  Local  Legislature  to  pass  the  52  Yic.  ch.  15;  the 
doubt  I  have  is,  as  to  the  necessity  of  such  an  Act  at  alL 
The  matters  dealt  with  in  the  principal  Act  for  the  regula- 
tion of  the  cheese  trade,  like  so  many  others  to  be  found 
in  Ontario  legislation,  have  not  the  faintest  possible  con- 
nection with  the  criminal  law.  The  penal  clause  is  merely 
the  sanction  by  which  the  provisions  of  the  law  are  en- 
forced. They  are  made  offences  punishable  by  summary 
conviction,  but  the  Legislature,  having  the  power  to  deal 
with  the  subject  matter,  has  alone  power  to  deal  with  the 
procedure  affecting  the  penal  laws  which  it  enacts  for  its 
enforcement.  This  does  not  at  all  conflict  with  the  de- 
cision arrived  at  by  this  Court  in  Regina  v.  Eli,  13  A.II.  526, 
where  the  offence  was  one  created  by  an  Act  of  the  Parlia- 
ment of  Canada,  and  by  it  made  a  crime,  and  all  the  proce- 
dure connected  with  the  infliction  of  punishment  for  this 
crime  had  necessarily  to  be  flxed  by  the  same  Parliament,  in 
which  case,  therefore,  we  were  compelled  to  hold  that  the 
Court  had  no  jurisdiction  to  entertain  the  appeal. 

I  am  of  opinion  that  the  decision  of  the  dissenting 
Judge  in  the  Court  below  was  correct,  and  that  the  judg- 
ment of  the  Divisional  Court  should  be  reversed. 

OSLER,  J.  A.: — 

The  substantial  question  in  this  case  is  whether  the  Act 
under  which  the  defendant  w^as  convicted  is  intra  vires- 
the  Provincial  Legislature  as  an  Act  relating  to  property 
and  civil  rights  in  the  Province  and  for  enforcing  the  same 
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by  fine,  penalty  and  imprisonment :  British  North  America  'Judgment. 
Act,  section  92,  clauses  13  and  15  ;  or  whether  it  is  ultra  Osler 
vires  that  Legislature  as  an  Act  dealing  with  the  criminal  '^'^ 
law  and  criminal  procedure  within  section  91,  clause  27. 

Both  of  the  learned  judges  who  gave  judgment  in  the 
Court  below  appeal  to  the  test  suggested  by  the  Privy 
Council  in  Russell  v.  Tlie  Queen,  7  App.  Cas.  839,  840; 
viz. :  that  it  is  by  determining  the  true  character  and 
nature  of  the  legislation  in  the  particular  instance  that 
the  class  of  subject  to  which  it  really  belongs  is  to  be  ' 
ascertained,  but  as  this  merely  states  the  difficulty  which 
presents  itself  at  the  threshold  of  every  case  in  which  the 
question  arises,  it  is  not  surprising  that  the  learned  J  jdges 
arrived  at  diametrically  opposite  conclusions,  the  Chief 
Justice  being  of  opinion  that  the  primary  object  of  the 
Act  was  to  create  new  offences  and  to  provide  for  their 
punishment,  while  my  brother  Street  considered  that  its 
real  object  was  the  regulation  of  the  rights  and  dealings 
of  cheese  makers  and  their  patrons.  It  may  be  noticed 
that  there  is  another  Act  (not  referred  to  in  the  argument 
or  in  the  judgment  below)  on  the  provincial  statute  book 
on  the  subject  with  wdiich  this  Act  professes  to  deal, 
31  Vic.  ch.  33,  passed  in  1868,  entitled  "  An  Act  to  protect 
cheese  and  butter  manufacturers."  It  appears  by  this  title 
in  the  Revised  Statutes  of  1877,  and  again  in  the  Kevision 
of  1887,  where,  however,  it  is  called  "An  Act  to  prevent 
fraud  in  the  manufacture  of  cheese  and  butter." 

It  is  difficult  to  understand  w^hy  it  was  not  repealed 
when  the  Act  now  in  question  was  passed.  Its  existence 
simply  provokes  confusion  and  litigation. 

The  distinction  between  the  two  Acts  is  very  nearly 
that  which  Street,  J.,  relies  upon  as  indicating  the  real 
character  and  object  of  the  later  one.  The  first  makes  it 
an  ofience  generally,  knowingly  and  fraudulently  to 
deliver  the  deteriorated  milk  to  the  manufacturer.  Under 
the  other  the  offence  seems  to  consist  in  delivering  it  to 
him  without  at  the  same  time  giving  him  notice  in  writing 
of  its  defect.    What  then  is  the  real  character  and  scope 
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Judgment,  of  the  Act  ?  Does  it  operate  to  enlarge  the  borders  of  the 
OsLER  crhninal  law  as  that  expression  is  used  in  section  91  (27)  ; 
J.  A.  jg     concerned  primarily  with  property  and  civil  rights, 

providing  for  its  enforcement  by  tine  and  imprisonment, 
as  may  lawfully  be  done  where  the  principal  matter  is 
within  one  of  the  classes  of  subjects  comprised  in  section 
92  ?  The  competency  of  the  enactment  cannot  be  tested 
by  the  severity  of  the  sanction  so  long  as  the  latter  is 
limited  to  fine,  penalty  or  imprisonment ;  in  other  words, 
it  cannot  be  argued  that  the  thing  prohibited  is  brought 
within  the  range  of  the  criminal  law  merely  by  reason  of 
the  high  nature  of  the  punishment  which  may  be  inflicted 
upon  the  offender,  and  therefore  those  cases  in  which  that 
has  been  made  the  test  of  an  act  being  a  crime,  and  the 
proceeding  for  its  punishment  a  "  criminal "  as  distin- 
guished from  a  civil  proceeding  are  of  little  or  no  assist- 
ance in  construing  this  provision  of  the  constitutional  Act: 
Attorney -General  v.  Radloff,  10  Exch.  84;  Cattell  v.  Ire- 
son,  E.  B.  &  E.  91 ;  Legg  v.  Par  doe,  9  C.  B.  N.  S.  289  ; 
Attorney-General  v  Bradlaugh,  14  Q.  B.  D.  667  ;  Mann  v. 
Owen,  9  B.  &  C.  595. 

For  the  same  reason,  viz.,  that  the  sanction  though 
appropriate  to  crimes,  may  be  constitutionally  at-tached  to 
a  provincial  law,  it  is  not  necessarily  a  test  of  the  act 
being  a  crime  and  of  the  law  being  ulton  vires  that  it  is 
pursued  not  at  the  instance  of  the  injured  party,  but  by 
the  Crown  or  its  representative. 

Regard  then  is  to  be  had  to  the  prescribing  rather  than  to 
the  punitive  clauses  of  the  Act,  and  taking  them  by  them- 
selves as  they  appear  in  the  Act,  what  fault  can  be  found 
with  them  ?  The  Legislature  when  really  dealing  with 
property  and  civil  rights  must  have  power  to  say  "thou 
shalt "  or  "thou  shalt  not,"  and  as  the  breach  of  the  legis- 
lative command  is  alwa3^s,  in  one  sense,  an  ofience,  the  line 
betw^een  what  may  and  what  may  not  be  lawfully  pre- 
scribed without  trenching  upon  criminal  law  is  sometimes 
difficult  to  ascertain  and  may  shift  according  to  circum- 
stances.   As  has  more  than  once  been  remarked,  in  one 
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way  of  dealing  with  a  particular  subject  it  may  be  within  Judgment, 
section  91,  and  in  another  way  or  for  another  purpose  it  Osler 
may  fall  within  section  92 :  Citizens  Ins.  Co.  v.  Parsons, 
7  App.  Oas.  107, 108  ;  Hodge  v.  The  Queen,  9  App.  Cas.  130. 

The  criminal  Jaw,  so  far  as  regards  human  legislation,  in 
its  ultimate  object,  even  when  dealing  with  public  order, 
safety,  or  morals,  is  chiefly  concerned  with  preventing  and 
punishing  the  violation  of  personal  rights  and  rights 
respecting  property,  and  hence  in  a  very  wide  sense  with 
property  and  civil  rights.  But  while  in  this  sense  and  in 
making  provisions  applicable  to  the  community  at  large, 
whether  we  speak  of  all  the  confederated  provinces  or  of 
one,  the  right  to  legislate  rests  with  Parliament,  I  do  not 
see  how  the  right  can  be  denied  to  the  Provincial  Assem- 
blies to  legislate  for  the  better  protection  of  the  rights  of 
property  by  preventing  fraud  in  relation  to  contracts  or 
dealings  in  a  particular  business  or  trade,  or  upon  other 
subjects  coming  within  section  92,  and  to  punish  the 
infraction  of  the  law  in  a  suitable  manner,  so  long,  at  all 
events,  as  Parliament  has  not  occupied  the  precise  field ; 
for  I  suppose  it  will  not  be  denied  that  the  latter  may 
draw  into  the  domain  of  criminal  law  an  act  which  has 
hitherto  been  punishable  only  under  a  provincial  statute : 
Hodge  v  The  Queen,  9  App.  Cas.  at  p.  131.  But  if  a  particular 
species  of  fraud  has  not  been  converted  into  a  crime  by 
Dominion  legislation  I  think  that  the  Local  Legislature 
must  be  at  liberty  to  deal  with  it  for  the  better  protection 
of  the  class  of  persons  immediately  affected  by  it.  The 
thing  forbidden  is  not  in  such  case  converted  into  a  crime 
merely  because  it  happens  to  be  also  morally  wrong  and 
dishonest,  more  than  any  other  thing  which  they  may 
lawfully  forbid  becomes  a  crime  merely  because  it  is  for- 
bidden under  a  penalt}^ 

Upon  a  careful  examination  of  the  Act  in  question  I 
have,  with  sincere  deference  to  the  view  expressed  by  the 
learned  Chief  Justice  of  the  Queen's  Bench,  arrived  at  the 
conclusion  that  it  is  to  be  regarded  as  one,  the  primary 
object  of  which  is  not  the  creation  of  new  offences  gener- 
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Judgment,  ally  and  the  prevention  of  dishonesty  among  all  classes  in 
OsLER  relation  to  the  kind  of  dealings  mentioned  therein,  but 
J-^-  the  regulation  of  the  contracts  and  dealings  between  the 
parties  in  a  particular  business  or  transaction,  and  the  pro- 
tection of  the  manufacturer  by  enacting  that  certain 
things  shall  not  be  done  unless  the  person  dealing  with 
him  in  that  business  gives  him  notice  in  writing  respect- 
ing them.  It  is-,  I  consider,  designed  more  for  the  pro- 
tection of  civil  rights  than  the  promotion  of  public  morals 
or  the  prevention  of  public  wrongs.  It  is  directly  con- 
cerned with  the  property  and  civil  rights  and  relations  of 
a  particular  class  of  the  community,  and  but  for  the  pun- 
ishment which  the  Act  itself  imposes  for  its  breach,  its 
sanction  would  have  been  found  in  that  provision  of  the 
Dominion  Act,  R.  S.  C.  ch.  173,  sec.  25,  which  enacts  that 
any  violation  of  a  provincial  statute  shall  be  deemed  a 
misdemeanour  and  punishable  accordingly.  Or  possibly,  if 
the  penalty  had  not  been  recoverable  before  justices  on 
summary  conviction  the  remedy  would  have  been  given  in 
section  8,  sub-section  31,  KS.O.  (1887),  ch.  1,  the  Interpre- 
tation Act.  The  provisions  of  the  Adulteration  Act  appear 
to  me  to  be  hardly  wide  or  precise  enough  to  embrace 
what  the  Act  in  question  aims  at. 

I  agree,  therefore,  that  the  Act,  though  penal  in  its 
nature,  is  not  a  criminal  enactment,  and  is  therefore  intra 
vires  the  Local  Legislature. 

The  remaining  question,  which  was  pressed  upon  us  so 
much  as  to  make  it  proper  to  say  something  about  it, 
relates  to  the  procedure  for  enforcing  the  provisions  of  the 
Act.  In  the  case  Regina  v.  Eli,  13  A.  R.  526,  it  was 
•  riojhtly  held  that  no  appeal  lay  from  a  summary  convic- 
tion under  the  Canada  Temperance  Act.  There  we  were 
dealing  with  criminal  law  and  criminal  procedure  strictly, 
whereas  here  we  have  to  do  with  proceedings  under  an 
Ontario  Act,  and  if  that  be  intra  vires,  it  seems  to  follow 
as  a  matter  of  course  that  the  Legislature  which  passed  it 
must  have  power  to  enact  the  procedure  by  which  it  is  to 
be  enforced.    It  is  axiomatic  that  the  power  to  pass  a  law 
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must  be  accompanied  with  power  to  compel  its  observance.  Judgment. 
As  was  said  by  the  Privy  Council  in  Hodge  v.  The  Queen,  Osleb 
9  App.  Cas.  132, 133,  in  reference  to  the  by-laws  of  the  Police 
Commissioners:  "If  by-laws  or  resolutions  are  warranted, 
power  to  enforce  them  seems  equally  necessary  and  equalty 
lawful."  If  there  may  be  what  in  Russell  v.  The  Queen,  7 
App.  Cas.  840,  was  conveniently  described  as  "  provincial 
criminal  law  "  there  must  of  necessity  be  provincial  criminal 
procedure.  One  is  bound  up  with  the  other,  since  one  legis- 
lature, supreme  in  its  own  domain,  cannot  be  dependent 
upon  another  for  the  power  to  enforce  its  own  laws.  It 
may  be  said  that  the  power  to  impose  punishment  for 
enforcing  provincial  laws  has  been  expressly  given  by  the 
constitution  to  the  Local  Legislatures.  That  no  doubt  was 
rendered  necessary  in  consequence  of  the  larger  subject  of 
criminal  law  and  procedure  having  been  relegated  to  Par- 
liament, but  it  affords  no  ground  for  the  argument  that 
the  latter  is  to  enact  the  criminal  procedure  in  relation  to 
provincial  laws. 

In  this  regard  the  following  passages  from  Pomeroy's 
Constitutional  Law,  8th  ed.,  sees.  437,  438,  as  conversely 
applied  to  provincial  legislation  are  extremely  pertinent  : 
"In  addition  to  the  express  powers  bestowed  upon  Con- 
gress to  define  and  punish  crimes,  there  are  a  very  large 
number  of  implied  powers.  These  all  exist  from  the  very 
nature  and  necessity  of  the  case.  They  are  measures  and 
means  which  are  often  absolutely  necessary  to  the  effec- 
tive exercise  of  the  legislative  function.  A  sanction  is  an 
essential  element  of  every  law.  Without  it  all  the  imper- 
ative power  of  a  law  would  be  lost.  A  statute  would  • 
cease  to  be  a  command  and  would  become  a  mere  request. 
Whenever  Congress  may  adopt  any  particular  measure 
in  carrying  out  the  specific  grants  of  the  constitution,  it 
may  declare  acts  of  disobedience  or  acts  which  may  tend 
to  interrupt  the  accomplishment  of  the  proposed  design  to 
be  crimes  and  may  affix  such  punishment  as  it  deems 
proper.  Without  this  capacity  most  of  the  national 
legislation   would   be   a   nullity.     If  it   be   said  that 


244 


ONTARIO  APPEAL  E IMPORTS. 


[vol. 


Judgment.  f}xe  penal  legislation  necessaiy  to  enforce  the  laws  of  the 
OsLEK  United  States  might  be  left  to  the  States,  the  answer  is 
easy  and  conclusive.  Every  Government  which  is  supreme 
must  have  the  capacity  to  make  its  own  commands  obeyed. 
J ust  as  far  as  it  must  look  to  other  bodies,  to  other  Govern- 
ments, for  help,  it  is  subordinate.  But  the  United  States 
within  its  sphere  is  absolutely  supreme,  and  it  would  be 
no  more  proper  for  it  to  appeal  to  the  sev  eral  States  for 
penal  legislation  than  for  it  to  invoke  the  assistance  of 
Great  Britain  or  France.  Bat  in  addition  the  States  could 
not  be  compelled  to  legislate.  Their  action  would  be  vol- 
untary and  the  national  Government  would  therefore  be 
entirely  at  their  mercy." 

There  are  no  decisions,  that  T  am  aware  of,  opposed  to 
the  view  I  have  expressed.  On  the  contrary,  there  are 
several  which  support  it.  These  are  Regina  v.  Boardman, 
^  1  Cart.  676 ;  Fope  v.  Griffith,  2  Cart.  291 ;  Ex  parte  Duncan, 
2  Cart.  297;  Page  v.  Griffith,  2  Cart.  308;  Cotev.  Chauveau, 
2  Cart.  311. 

I  also  refer^  to  32  &  33  Vict.  ch.  86  (D.)  which  repealed 
the  old  Summary  Convictions  Act  of  Canada,  except  as  to 
matters  within  the  control  of  the  Provincial  Legislature, 
and  to  the  present  Summary  Convictions  Act  of  Ontario, 
R  S.  0.  (1887),  ch.  74. 

/It  only  remains  briefly  to  notice  the  contention  that  the 
dominion  Act  already  referred  to,  E,.  S.  C.  ch.  173,  sec.  25, 
for  the  Provincial  Act,  (the  Interpretation  Act)  was  not 
cited,  in  some  w^ay  affected  the  right  of  appeal  inasmuch 
as  it  declares  that  the  wilful  violation  of  a  Provincial  Act 
which  is  not  made  an  offence  of  some  other  kind  shall  be 
a  misdemeanour  punishable  as  such,  etc.  It  waa  urged 
that  this  made  the  offence  for  which  defendant  was  con- 
victed indictable  and  so  brought  it  within  criminal  law 
and  procedure.  I  think  the  answer  is  that  the  breach  of 
the  law  is  made  an  offence  of  another  kind,  viz.,  an  offence 
punishable  by  summary  conviction  with  defined  penalties 
as  a  consequence.  We  may  apply  the  language  of  Lord 
Esher  in  the  well  known  case  of  Attorney- General  v. 
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Bradlaugh,  14  Q.  B.  D.  at  p.  687:  "Whenever  an  Act  of  Judgment. 
Parliament  imposes  a  new  obligation  and  in  the  same  Act  Osler 
imposes  a  consequence  upon  the  non-fulfilment  of  that 
obligation,  that  is  the  only  consequence.  Therefore,  it 
seems  to  me  that  the  only  consequence  of  voting  as  a 
member  without  having  taken  the  oath  in  the  manner  ap- 
pointed is  that  the  member  becomes  liable  to  a  penalty. 
If  that  be  so,  no  indictment  will  lie."  Comp.  Regina  v. 
Buchanan,  8  Q.  B.  883 ;  Regina  v.  Sutcliffe,  13  Q.  B.  833, 
837,  838. 

For  these  reasons  I  think  the  appeal  must  be  allowed. 
I  notice  that  the  judgment  is  that  of  a  Court  or  Division 
of  the  High  Court  and  not  of  a  single  Judge.  It  may  be 
worth  while  to  consider  on  a  future  occasion  whether  the 
motion  to  quash  a  conviction  under  an  Ontario  Act  ought 
not  to  be  made,  pursuant  to  the  Judicature  Act,  section  61, 
to  a  single  Judge,  instead  of  to  such  Court  or  Division  of 
the  High  Court,  but  as  to  this  I  express  no  opinion, 
referring  to  Regina  v.  Fee,  13  O.  R.  590;  Regina  v. 
McAuley,  14  0.  R  643;  Reginav.  Beemer,  15  0.  R.  266. 

I  therefore  think  that  the  appeal  should  be  allowed, 
though  without  costs  as  the  respondent  abandoned  all 
technical  objections  to  the  conviction,  and  the  Act  giving 
the  appeal  if,  as  decided  in  Regina  v.  Eli,  13  A.  R.  526,  an 
Act  wa'S  necessary,  was  passed  after  the  judgment  appealed 
from  and  for  the  express  purpose  of  bringing  it  before  this 
Court. 

Maglennan,  J.  A.: — 

I  also  am  of  opinion  that  this  appeal  should  be  allowed. 

The  questions  for  decision  are,  first,  whether  it  w^s 
competent  to  the  Legislature  to  provide  for  the  present 
appeal  by  the  Act,  52  Vic.  ch.  15,  and  secondly  whether  the 
Act,  51  Vic.  ch.  32,  under  which  the  conviction  was  made, 
is  constitutional. 

It  will  be  more  convenient  to  consider  the  second  ques- 
tion first. 

32 — VOL.  XVII  A.R. 
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Judgment.  The  Divisional  Court  held  that  the  Act  was  invalid, 
Maclennan  because  its  primary  object  was  to  create  new  offences,  and 
to  punish  them  by  fine  and  imprisonment,  and  so  was  a 
criminal  law  which  could  only  be  enacted  by  Parliament. 

Mr.  Justice  Street  dissented  from  the  opinion  of  the 
majority  of  the  Court,  being  of  the  opinion  that  the  law 
was  one  in  relation  to  "  property  and  civil  rights,"  and  was 
within  the  competency  of  the  Legislature. 

The  Act  is  entitled  "An  Act  to  provide  against  frauds  in 
the  supplying  of  milk  to  cheese  or  butter  manufactories," 
and  by  section  1,  forbids  the  knowingly  and  wilfully  selling 
or  supplying  to  a  cheese  or  butter  manufactory,  or  the 
owner  or  manager  thereof,  to  be  manufactured,  milk  diluted 
with  water  or  from  which  cream  has  been  taken,  without 
notifying  in  writing  the  owner  or  manager  that  it  has 
been  diluted  or  has  had  cream  taken  from  it." 

Section  2  forbids  a  part  of  the  milk  known  as  "  strip- 
pings  "  from  being  kept  back  without  notice  in  writing. 

Section  3  forbids  tainted  or  partly  sour  milk  from  being 
supplied  without  notice  in  writing. 

Section  4  imposes  a  penalty  of  from  $5  to  $50,  and 
costs,  with  imprisonment  up  to  six  months  with  hard 
labour,  upon  conviction  for  any  violation  of  the  Act. 

Section  5  requires  the  owner  or  custodian  of  cows  under 
penalty  to  submit  them  to  tests  at  the  instance  of  the 
owner  or  manager  of  the  factory  to  ascertain  the  quantity 
and  quality  of  the  milk. 

Section  6  authorizes  the  owner  or  manager  of  a  factory 
in  case  of  suspicion,  to  enter  the  premises  of  the  suspected 
perbon,  with  or  without  leave,  and  to  take  samples  of  the 
milk,  and  requires,  under  penalty,  the  suspected  person  to 
permit  such  samples  to  be  taken. 

Section  7  provides  that  certain  specified  evidence  shall 
be  prima  facie  sufficient  to  establish  the  guilt  of  any 
person  under  the  first  three  sections  of  the  Act. 

The  Legislature  of  Ontario  in  the  first  Session  after  it 
was  constituted  in  1868,  by  the  Act  31  Vic.  ch.  33,  passed 
an  Act  somewhat  similar  in  its  provisions  to  the  present, 
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entitled    An  Act  to  protect  cheese  and  butter  manufactur-  Judgment, 
ers,"  and  reciting  that  it  was  expedient  and  necessary  to  Maclennan 
encourage  and  protect  such  manufactures. 

This  enactment  has  remained  without  challenge  or  ques- 
tion, so  far  as  I  am  aware,  upon  the  Ontario  Statute  Book 
until  the  passing  of  the  present  Act,  and  is  chapter  207, 
R  S.  0.  (1887). 

The  first  occasion  on  which  the  subject  was  in  any  way 
dealt  with  by  Parliament,  appears  to  have  been  by  the 
Adulteration  Act  of  1885,  48  &  49  Vic.  ch.  67,  sec.  15,  by 
which  the  sale  of  watered  or  skimmed  milk  is  prohibited, 
and  this  enactment  is  now  R.  S.  C.  ch.  107,  sec.  15. 

The  learned  Chief  Justice  of  the  Queen's  Bench  Divi- 
sion, who  delivered  the  judgment  of  the  Court  in  the 
Divisional  Court,  after  quoting  the  above  section  15  of  the 
Adulteration  Act,  and  also  sections  22  and  23,  which  im- 
pose the  penalties,  remarks  that  these  provisions  of  the 
Adulteration  Act,  would  seem  to  include  what  is  prohibited 
by  section  1  of  the  Provincial  Act ;  but  with  great  respect 
that  appears  to  me  to  be  an  error.  What  the  Dominion 
Act  prohibits,  is  only  the  selling  or  offering  or  exposing  for 
sale  of  milk,  &;c.,  while  the  Provincial  Act  prohibits,  not 
merely  the  selling,  but  the  supplying,  bringing,  or  sending 
of  it  to  a  manufactory,  or  to  the  owner  or  manager  thereof 
to  be  manfactured.  The  Dominion  Act  is  confined  to  cases 
of  sale,  and  strikes  at  them  alone,  while  the  Provincial 
Act  extends  to  the  dealings  in  milk  between  the  manufac- 
turers and  their  customers,  whether  by  sale  or  otherwise. 
We  know  that  in  general  milk  is  not"  sold  to  the  factories, 
but  is  supplied  to  them  to  be  converted  into  butter  or 
cheese,  as  the  case  may  be,  upon  special  bargains  whereby 
the  milk  of  all  the  customers  is  treated  in  one  common 
mass,  and  returned  to  the  customers  in  a  manufactured 
state  in  agreed  proportions,  or  afterwards  sold  by  the 
manufacturer  for  the  common  benefit. 

It  is  evident  that  in  such  transactions  the  utmost  care  as 
well  as  fairness  and  good  faith  are  requisite  on  the  part  of 
all  the  customers  in  the  supply  of  milk  in  order  to  prevent 
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Judgment,  ^ny  one  from  gaining  an  undue  advantage,  and  to  secure 
Maclennan  to  every  one  his  proper  proportion  of  the  manufactured 
article  and  the  provisions  of  the  Act  in  question  seem  to 
have  been  designed  to  regulate  the  dealings  between  the 
manufacturers  and  their  customers  in  such  a  way  as  to 
secure  fairness  and  good  faith,  which  the  special  cir- 
cumstances of  that  business  or  trade  seemed  to  the 
Legislature  to  call  for. 

When  the  several  sections  of  the  Act  and  its  whole  scope 
are  considered,  that  seems  to  me  with  great  deference  to  be 
the  object  and  purpose  of  the  Legislature,  and  not  the 
creation  of  new  offences,  and  their  punishment  by  fine  and 
irnprisonment. 

/  The  Act  in  question  seems  to  me  to  be  very  different 
Trom  the  Dominion  Act.  The  latter  is  universal  in  its 
scope  and  application,  and  prohibits  the  forbidden  acts  by 
all  persons  whomsoever  under  all  circumstances,  and  in  all 
places  throughout  the  Dominion,  while  the  Provincial  Act 
is  confined  to  the  dealings  between  these  two  particular 
kinds  of  manufacturers  and  their  customers.  The  one  has 
all  the  features  of  a  public  criminal  law  passed  in  the 
interest  of  the  general  public ;  the  other  is  merely  the 
/  regulation  of  the  mode  of  carrying  on  a  particular  trade  or 
business  within  the  Province,  so  as  to  secure  fair  and 
Vhonest  dealing  between  the  parties  concerned. 

In  further  comparing  the  provisions  of  the  two  Acts  it 
is  apparent  that  although  by  section  22  of  the  Adulteration 
Act  the  wilful  adulteration  of  any  article  of  food  is  pro- 
hibited, the  skimming  of  milk  is  not  declared  to  be  adulter- 
ation, unless  it  is  afterwards  sold  or  offered  for  sale  without 
request,  and  in  vessels,  and  with  measures,  other  than  such 
as  are  prescribed  by  the  Act.  And  I  think  it  is  clear  that 
it  does  not  prohibit  skimmed  milk  from  being  supplied  to 
a  factory  to  be  converted  into  cheese  or  butter,  unless  it  is 
sold  or  offered,  to  be  sold  to  the  manufacturer. 

In  my  judgment,  therefore,  the  law  in  question  is  not  a 
criminal  law,  but  a  law  in  relation  to  "  Property  and  civil 
rights  in  the  Province,"  within  the  meaning  of  section  92, 
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sub-section  13,  with  the  appropriate  sanction  to  secure  its  Judgment, 
observance  authorized  by  sub-section  15.  Maclenna: 

I  think  this  case  is  governed  by  the  judgment  of  the  J--^- 
Privy  Council  in  The  Citizens  Ins.  Co.  v.  Parsons,  1  Cart. 
265:  and  that  it  is  a  dearer  case  in  favour  of  the  validity  of 
the  Act  than  that  was.  In  that  case  the  Province  assumed 
to  regulate  the  contracts  of  a  business  so  extensive  and 
important  that  it  was  contended  it  necessarily  catme  under 
the  head  of  trade  and  commerce.  Yet  it  was  held  to 
li'ave  the  power  to  do  so,  and  that  the  power  extended  not 
merely  to  companies  incorporated  by  the  Province,  but 
also  to  companies  incorporated  by  Parliament,  and  under 
the  provisions  of  Imperial  Statutes. 

The  Act  there  in  question  did  not  impose  any  penalties 
by  fine  or  imprisonment  to  secure  its  enforcement,  and 
therefore  no  argument  was  there  made  that  it  was  void  as 
a  criminal  law,  but  there  can  be  no  doubt,  I  think,  that  it 
was  competent  to  have  imposed  penalties  ;  and  if  it  had,  I 
am  at  a  loss  to  see  wherein  it  would  have  differed  from 
the  present  law. 

The  proper  way  to  look  at  this  case,  as  it  seems  to  me,  is 
to  lay  out  of  view  for  the  moment  the  penalty,  and  see 
whether  the  principal  subject  enacted  is  competent,  be- 
cause it  cannot  be  open  to  contention  for  a  moment  that  the 
imposition  of  a  penalty  for  enforcing  a  law  of  the  com- 
petence of  the  Legislature,  is  an  interference  with  criminal 
law  under  section  91,  sub-section  27. 

If  the  principal  matter  of  the  enactment  is  competent^ 
then  the  penalty  may  be  added  as  of  course  :  Hodge  v. 
The  Queen,  3  Cart.  144. 

Looking  at  it  in  this  way,  what  objection  is  there  to 
this  law  ?  It  is  said  that  it  creates  an  offence.  But  I 
think  that  is  no  answer.  It  enjoins  or  forbids  something 
to  be  done.  It  imposes  restrictions  upon  the  sale,  or 
bringing  or  supplying,  of  watered  or  skimmed  milk:  It 
requires  written  notice  to  be  given  that  it  is  watered  or 
skimmed.  Just  as  the  Insurance  Act  imposed  restrictions 
and  qualifications  upon  all  contracts  of  insurance,  so  this 
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Judgment.    |aw  imposes  upon  the  customers  of  cheese  and  butter  fac- 
Maclennan  tories,  in  certain  cases  the  obligation  of  giving  a  written 
notice  as  part  of  their  contracts,  whether  of  sale  or  other- 
wise. 

In  Russell  v.  The  Queen,  2  Cart.  12,  it  is  said  that  the 
true  nature  and  character  of  the  legislation  in  the  particular 
instance  under  discussion  must  always  be  determined  in 
order  to  ascertain  the  class  of  subject  to  which  it  really 
belongs ;  and  it  was  said  that  Mr.  Benjamin's  argument 
that  a  provincial  law  with  such  penalties  as  were  authorized 
by  sub-section  15  of  section  92,  was  a  provincial  criminal 
law,  was  well  founded  whenever  the  principal  matter  of 
the  Act  could  be  brought  within  any  of  the  classes  of 
subjects  given  exclusively  to  the  Province. 

I  have  endeavoured  to  shew  that  the  true  nature  and 
character  of  this  legislation  is  the  regulation  of  a  trade  or 
business  within  the  Province  in  the  same  sense  exactly  as^ 
the  Insurance  Act,  and  it  follows  in  my  opinion  that  so  far 
as  it  may  be  regarded  as  a  criminal  law  it  must  be  excepted 
from  section  91,  sub-section  27. 

When  it  is  considered  that  by  sub-section  15  of  section 
92,  the  Province  has  power  to  inflict  penalty  without  limit 
in  amount,  and  imprisonment  without  limit  in  duration,  to 
enforce  the  observance  of  Provincial  laws,  it  is  impossible- 
to  say  that  the  Province  does  not  in  a  certain  sense  possess 
what  may  with  propriety  be  called  criminal  jurisdiction > 
according  to  numerous  definitions  of  criminal  law  to  be 
found  in  the  books.  To  hold  otherwise  is  to  disregard 
the  well  established  meaning  of  words,  and  increases  rather 
than  diminishes  the  difficulties  of  interpreting  the  statute- 

In  Paley  on  Convictions,  6th  ed.,pp.  118, 119,  it  is  said  that 
where  a  statute  orders,  enjoins,  or  prohibits  an  act,  every  dis- 
obedience is  punishable  at  common  law  by  indictment ; 
and  in  Mann  v.  Owen,  9  B.  &  C.  at  p.  602,  Littledale,  J.,  de- 
fined the  word  "crime"  as  being  an  ofi'ence  for  which  the  law 
awards  punishment.  See  also  a  collection  of  decisions  on; 
the  meaning  of  "criminal  law  "  in  Regina  v.  Roddy,  41 
U.  C.  K  291,  and  a  collection  of  later  cases  in  Wilson's. 
Judicature  Act,  7th  ed.,  pp.  41,  42. 
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In  the  Parsons  Case,  (1  Cart,  at  p.  277)  it  was  said:  "The  Judgment, 
words  'regulation  of  trade  and  commerce'  in  their  unlimited  Maclennan 
sense,  are  sufficiently  wide,  if  uncontrolled  by  the  context 
and  other  parts  of  the  Act,  to  iriclude  every  regulation  ?of 
trade  ranging  from  political  arrangements  in  regard  to  trade 
with  foreign  governments,  requiring  the  sanction  of  Par- 
liament, down  to  minute  rules  for  regulating  particular 
trades.  But  a  consideration  of  the  Act  shews  that  the 
words  were  not  used  in  this  unlimited  sense." 

The  same  thing  may  be  said  of  the  words  "criminal  law," 
as  used  in  sub-section  27.  In  their  unlimited  sense,  these 
words  include  all  Provincial  laws  for  the  violation  of 
which  punishment  is  awarded ;  and  inasmuch  as  the 
Provinces  have  express  power  to  award  punishment,  those 
words  must  receive  a  limited  and  restricted  interpretation 
in  the  same  way  as  "  trade  and  commerce." 

In  Hodge  v.  The  Queen,  3  Cart,  at  p.  160,  the  Lords  of  the 
Privy  Council  say  that  the  principle  which  the  Russell 
Case  and  the  Parsons  Case  illustrate  is,  that  subjects 
which  in  one  aspect  and  for  one  purpose  fall  within  sec- 
tion 92,  may,  in  another  aspect  and  for  another  purpose, 
fall  within  section  91 ;  and  so  I  think  that  what  was  here 
enacted,  although  it  may,  in  its  widest  sense,  be  regarded 
as  a  criminal  law,  falls  under  section  92  as  a  legitimate 
dealing  with  property  and  civil  right.*^  in  the  Province. 

For  these  reasons  I  am  of  opinion  that  the  law  in  ques- 
tion is  valid. 

I  am  also  of  opinion  that  it  was  competent  to  the  Legis- 
lature to  give  an  appeal  to  this  Court  in  cases  of  this  kind. 

think  the  power  of  legislation  over  criminal  procedure 
which  belongs  to  Parliament  is  co-extensive  with  its  power 
over  criminal  law,  and  that  the  same  is  true  of  the  power 
of  the  Province.  Any  other  rule  w^ould  be  productive  of 
<jonfusion  and  inconvenience,  and,  as  was  pointed  out  by 
Mr.  Blake,  would  leave  the  Province  at  the  mercy  of  Parlia- 
^^mept,  and  helpless  to  make  its  legislation  effectual. 

The  Courts  of  the  Provinces  have  decided  the  matter 
in  favour  of  the  Provincial  jurisdiction  in  several  cases : 
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Judgment.   Regina  v.  Boardman,  1  Carfc.  676  ;  Regina  v.  Laivrence,  1 
Maclennan  Cart.  742  ;  Pope  v.  Griffith,  2  Csirt  291;  Ex  jparte  Duncan, 
J-^-       2  Cart.  297;  Page  v.  Griffith,  2   Cart.  308;   Cote  v. 
Chauveau,  2  Cart.  311  ;  and  Gushing  v.  Dupuy,  1  CArt. 
at  p.  258,  shews  that  procedure  is  necessarily  involved  in  the 
jurisdiction  over  the  subject. 

It  is  also  to  be  observed  that  section  3  of  K  S.  C.  ch. 
178,  the  Summary  Convictions  Act,  seems  expressly  to 
confine  the  operations  of  that  Act  to  offences  over  which 
Parliament  has  legislative  authority ;  and  section  106 
seems  distinctly  to  recognize  the  authority  of  the  Province 
over  procedure. 

I  am,  therefore,  clearly  of  opinion  that  we  have  power 
to  hear  the  appeal. 

Appeal  allowed  without  costs, 
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BOLDRICK  V.  EyAN. 

Bills  of  sale  and  chattel  mortrjaqes — Affidavit  of  bona  fides — Description  of 
chattels — Concurrent  mortgages. 

The  affidavit  of  bona  fides  in  a  chattel  mortgage  taken  to  secure  the 
mortgagee  against  his  endorsement  of  two  promissory  notes,  which 
were  referred  to  in  a  recital,  stated  that  the  mortgage  "was  executed 
in  good  faith  and  for  the  express  purpose  of  securing  me  the  said  mort- 
gagee therein  named,  against  Ids  endorsement  of  a  certain  promissory 
notes  for  [dc)  or  any  renewal  ot:  the  said  recited  promissory  notes." 

Held,  that  "  his  endorsement"  might  be  read  my  endorsement,"  as  this 
was  clearly  a  clerical  error,  but  that  even  with  this  correction,  the 
clause  remained  vague  and  incomplete,  and  that  the  affidavit  was  there- 
fore fatally  defective. 

Held,  also,  (Hagarty,  C.  J.  0.,  dissenting),  that  the  mortgagee  w^as 
entitled  to  fall  back  on  a  previous  mortgage  covering  the  same  chattels, 
given  to  secure  him  against  his  endorsement  of  certain  notes,  of  one  of 
which  one  of  the  two  notes  referred  to  in  the  later  mortgage  was  a 
renewal,  there  being  evidence  that  when  the  later  mortgage  was  taken 
it  was  not  intended  to  abandon  the  earlier  one. 

McMartiii  v.  McDougall,  10  U.  C.  R.  399,  commented  on. 

Boulton  V.  Smith,  17'U.C.R.  400,  in  Appeal  18  U.G.R.  458,  referred  to. 

Smale  v.  Bvrr,  L.  R.  8  0.  P.  64  ;  Ramsden  v.  Lupton,  L.  R.  9  Q.  B.  17, 
di^tinguishec1. 

What  is  a  sufficient  description  of  chattels  and  animals  discussed. 
Judgment  of  the  County  Court  of  Hastings  varied. 

This  was  an  appeal  from  the  the  judgment  of  the  Statement. 
County  Court  of  the  County  o£  Hastings. 

The  defendants  were  execution  creditors  of  one  Barasfar, 
and  under  their  execution  certain  goods  and  chattels  were 
seized  which  the  plaintiff  claimed  as  chattel  mortgagee 
and  an  interpleader  issue  was  directed. 

It  appeared  that  the  plaintiff  had  endorsed  for  the 
accommodation  of  Baragar  four  promissory  notes ;  one 
dated  the  3rd  of  March,  1888,  for  $400  payable  6  months 
from  date,  and  three  others  dated  the  1st  of  March,  1888, 
payable  12  months  after  date,  for  $400,  $300  and  $200 
respectively,  with  interest,  and  had  taken  to  secure  him- 
self against  his  endorsement  a  chattel  morto-ao-e  dated  the 
30th  of  January,  1889,  containing  among  others  the  follow- 
ing provisions : 

Whereas  the  said  mortgagee  has  endorsed  the  several 
promissory  notes,  for  the  sum  of  $1,300  of  lawful  money 
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Statement.  o£  Canada,  for  the  accommodation  of  the  said  mortgagor, 
which  notes  are  in  the  words  and  figures  following,  that 
is  to  say :  copies  of  said  notes  are  hereto  annexed  and  are 
for  the  following  amounts,  $400,  $300,  $200,  and  $400 
with  interest  as  therein  stated. 

And  whereas  the  said  mortgragfor  has  ao^recd  to  enter 
into  these  presents  for  the  purpose  of  indemnifying  and 
saving  harmless  the  said  mortgagee  of  and  from  the  pay- 
ment of  the  said  several  notes,  or  any  part  thereof,  or  any 
renewal  hereafter  to  be  endorsed  by  the  said  mortgagee 
ll  for  the  accommodation  of  the  said  mortgagor  by  way  of 

renewal  of  the  said  recited  notes,  or  any  of  them,  so  that, 
however,  said  renewal  shall  not  extend  the  time  of  pay- 
ment of  said  note  or  notes  beyond  the  period  of  one  year 
from  the  date  hereof,  nor  increase  the  amount  of  said  lia- 
bility beyond  the  amount  of  said  interest  accruing  thereon. 

Now  this  indenture  witnesseth  that  the  said  mortgagor 

*  *    *   hath  granted   *    *    *    unto  the  said  mortgagee 

*  *  *  all  and  singular  the  goods  and  chattels  here- 
inafter particularly  mentioned  and  described,  that  is 
to  say:  one  Ironclad  mower,  one  Patterson  reaper,  one 
Milwaukee  self  binder,  one  horse  rake,  three  lumber 
waggons,  one  lumber  sleigh,  one  eutter,  one  buggy,  one 
pair  shebogan  sleighs,  one  S3ed-drill,  two  plows,  one  spring 
tooth  harrow,  one  drag,  one  gang  plow,  one  hair  cloth 
rocking  chair,  one  Dominion  organ,  one  hair  cloth  sofa,  one 
centre  table,  one  couch,  seven  hair  cloth  chairs,  ten  cane 
bottom  chairs,  one  sideboard,  one  bookcase,  one  brown 
horse  named  Frank,  sixteen  years  old,  one  black  horse 
named  Prince,  nine  years  old,  one  brown  mare  named  Kate, 
ten  years  old,  one  brown  mare  named  Mag,  seventeen  years 
old,  one  bay  mare  colt  Jen,  four  years  old,  one  mare  colt 
named  Kit,  three  years  old,  one  cream  colour  horse  called 
Tom,  thirteen  years  old,  one  red  bull  four  years  old,  one 
white  cow  eleven  years  old,  one  spotted  white  and  red  cow 
eleven  years  old,  one  spotted  red  and  white  cow  twelve 
years  old,  two  spotted  red  and  white  cows  six  years  old, 
one  spotted  red  and  white  cow  five  years  old,  three  red 
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COWS  ten  years  old  each,  one  red  cow  twelve  years  old,  Statement, 
•one  red  cow  twelve  years  old,  two  red  cows  each  six  years 
old,  one  brindle  cow  eleven  years  old,  three  red  cows  each 
five  years  old,  one  black  cow  seven  years  old,  three  red 
cows  four  years  old,  one  red  and  white  spotted  cow  four 
years  old,  three  two-year-old  heifers  spotted  red  and 
white,  one  white  two-year-old  heifer,  two  clear  white 
three-year-old  heifers,  two  spotted  red  and  white  three- 
year-old  heifers,  together  with  the  hay,  grain  and  straw 
which  may  be  produced  and  grown  by  the  mortgagor 
upon  the  lands  herein  set  out,  viz.,  south-east  part  of  lot 
15,  1st  concession  of  Rawdon,  where  mortgagor  lives  and 
works  and  farms,  one  wooden  roller,  one  Patterson  make 
mower,  one  covered  two  horse  carriage,  200  cords  of  cord- 
wood,  10,000  feet  of  bass  wood  lumber  now  at  mortgagor's 
mill  in  Sidney.    *    *  * 

Provided  always,  and  these  presents  are  upon  this  con- 
dition, that  if  the  said  mortgagor,  *  *  *  do  and  shall  well 
and  truly  pa}^,  or  cause  to  be  paid,  the  said  notes  and  re- 
newals, if  any  so  as  aforesaid  endorsed  by  the  said  mort- 
gagee, a  copy  of  which  said  notes  are  set  out  in  the  recital  of 
this  indenture ;  and  do  and  shall  well  and  truly  pay  or  cause 
to  be  paid  all  and  every  other  note  or  notes  which  may 
hereafter  be  endorsed  by  the  said  mortgagee  for  the  accom- 
modation of  the  said  mortgagor  by  way  of  renewal  of  the 
said  notes  or  the  renewals  in  the  said  recital  to  this  indenture 
.set  forth,  and  indemnify  and  save  harmless  the  said  mort- 
gagee, his  heirs,  executors  and  administrators,  from  all  loss^ 
costs,  charges,  damages,  or  expenses,  in  respect  of  the  said 
notes  or  renewals,  as  hereinbefore  set  forth,  so  that  the 
liability  expires  within  a  year  from  now. 

Then  these  presents  shall  be  utterly  void  to  all  intents 
and  purposes. 

Subsequently  the  three  last  notes  with  the  interest  due 
thereon  were  consolidated  into  a  new  note  for  $1,000  dated 
the  12th  of  March,  1889,  payable  12  months  after  date, 
which  was  substituted  for  them.  ^  The  first  note  was  re- 
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Statement,  newed  by  a  renewal  note  for  1400  dated  the  3rd  of  March, 
1889,  payable  6  months  after  date.  The  old  notes  were 
returned  to  the  mortgagor,  and  on  the  9th  of  April,  1889,  a 
new  chattel  mortgage  was  taken  by  the  plaintifi"  containing 
among  others  the  follow^ing  provisions  : 

Whereas  the  said  mortgagee,  at  the  request  of  the  said 
mortgagor,  and  for  his  accommodation,  hath  endorsed  cer- 
tain promissory  notes  of  the  said  mortgagor  for  the  sum 
of  $1,400.00,  upon  the  agreement  that  the  mortgagor  should 
execute  and  deliver  these  presents  as  security  to  the 
mortgagee,  against  his  endorsement  of  said  note  or  any 
renewal  thereof  that  shall  not  extend  the  liability  of  the 
said  mortgagee  beyond  one  year  from  the  date  hereof,  and 
against  any  loss  that  may  be  sustained  by  him  by  reast)n 
of  such  endorsement  of  said  note  or  any  renewal  thereof, 
w^hich  said  promissory  notes  are  in  the  words  and  figures 
following : — 

[The  notes  were  then  set  out.] 

[The  chattels  were  the  chattels  covered  by  the  previous 
mortgage  and  were  described  in  the  same  way,  with  a 
further  description  by  reference  to  their  locality.] 

The  affidavit  of  hona  fides  was  as  follows  : 

I,  James  Bolclrick,  of  Stirling,  of  the  County  of  Hast- 
ings, merchant,  make  oath  and  say :  That  the  above  mort- 
gage truly  sets  forth  the  agreement  entered  into  between 
myself  and  George  Baragar  the  said  mortgagor  therein 
named,  and  truly  states  the  extent  of  the  liability  inten- 
ded to  be  created  by  such  agreement  and  covered  by  such 
mortgage,  and  that  the  same  was  executed  in  good  faith,, 
and  for  the  express  purpose  of  securing  me  the  saSd  mort- 
gagee therein  named,  against  his  endorsement  of  a  certain 
promissor}^  notes  for,  or  any  renewal  of  the  said  recited 
promissory  notes,  and  not  for  the  purpose  of  securing  the 
goods  and  chattels  mentioned  in  the  schedule  hereto 
annexed,  marked  "A,"  against  the  creditors  of  the  mortga- 
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gor,  nor  to  prevent  such  creditors  from  recovering  any  Statement, 
claim  which  they  may  have  against  such  mortgagor. 

Upon  the  claim  being  made  to  the  goods  and  chattels  by 
the  mortgagee  an  interpleader  summons  was  taken  out  by 
the  Sheriff,  and  upon  the  return  of  this  summons  the 
claimant  rested  his  claim  on  the  mortgage  of  the  9th  of 
April,  1889,  and  made  no  mention  of  the  mortgage  of  the 
30th  of  January,  1889.  An  issue  was  directed,  and  in  this 
issue,  the  claimant  being  the  plaintiff,  his  title  was  spoken 
of  as  being  "  by  virtue  of  a  chattel  mortgage  "  but  no  par- 
ticular mortgage  was  specified. 

The  issue  came  on  for  trial  before  Lazier,  Co.  J.,  at 
Belleville,  on  the  10th  of  December,  1889,  and  at  the  trial 
both  mortgages  were  proved  and  relied  upon,  apparently 
without  any  objection  on  the  part  of  the  defendant's  coun- 
sel. There  was  some  evidence  that  the  new  morto^ao-e 
w^as  not  to  be  in  substitution  or  satisfaction  of  the  old 
mortofage.  The  learned  Judo^e  held  that  the  morto^ao-e  of 
the  9bh  of  April,  1889,  was  valid,  and  also  expressed  the 
opinion  that  even  if  the  plaintiff  was  not  entitled  to  hold 
the  goods  under  the  mortgage  of  the  9th  of  April,  he  could 
still  hold  them  under  the  mortgage  of  the  30th  of  Janu- 
ary, and  he  gave  judgment  in  favour  of  the  plaintiff. 

From  this  judgment  the  defendant  appealed,  and  the 
appeal  came  on  to  be  heard  before  this  Court  (Hagarty, 
0.  J.  0.,  Burton,  Osler  and  Maclennan,  J  J.  A.)  on  the 
.5th  of  March,  1890. 

T.  Hislop,  for  the  appellant.  The  affidavit  of  bona  fides 
in  the  mortgage  of  the  9bh  of  April,  1839,  is  defective.  The 
words  "his  endorsement  "  are  used  instead  of  "my  endorse- 
ment," and  the  whole  affidavit  is  vaofue  and  uncertain:  Ee 
Andreivs,  2  A.  R.  24  ;  Davis  v.  Wickson,  1  0.  R.  369  ; 
O'Donohoe  v.  Wilson,  42  U.  C.  R.  329.  Even  if  the  afli- 
davit  is  sufficient  the  description  of  the  chattels  is  not  full 
•enough,  there  being  no  reference  to  locality,  and  the  mort- 
gage is  invalid  on  that  ground  :  McGall  v.  Wolff,  13  S.  C.R. 
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Argument.  igQ  ;  Holt  V.  Carmichael,  2  A.  R.  639.  The  plaintiff  can- 
not fall  back  on  the  first  mortgage,  as  his  claim  was  made 
under  the  second  mortgage,  and  that  mortgage  was  evi- 
dently taken  in  substitution  for  the  first  mortgage,  which 
has  come  to  an  end.  Even  if  the  first  mortgfafre  can  be 
relied  on  it  does  not  assist  the  plaintifi*,  for  in  it  also  the 
description  of  the  chattels  is  insufficient. 

G.  A.  Skinner,  for  the  respondent.  The  affidavit  of  bona 
fides  in  the  second  mortgage  is  quite  sufficient,  as,  read  with 
the  recitals  in  the  mortgage,  it  is  quite  clear  what  is 
intended  to  be  covered  and  that  is  all  that  is  necessary: 
Embury  v.  West,  15  A.  R.  357 ;  DriscoU  v.  Green,  8  A.  R. 
366  ;  Mathers  v.  Lynch,  28  U.  C.  R.  354.  The  description, 
of  the  chattels  is  also  sufficient  and  the  mortgage  should  be 
upheld.  At  any  rate  the  plaintiff"  is  entitled  to  rely  on  the 
first  mortgage,  the  $400  note  mentioned  in  the  second 
mortgage  being  a  renewal  of  the  note  for  the  like  amount 
mentioned  in  the  first  mortgage,  and  that  first  mortgage 
securing  the  mortgagee  against  any  renewal  notes  becom- 
ing due  within  a  year  from  the  date  of  the  mortgage. 

Hislop  in  reply. 

• 

May  13th,  1890.    Osler,  J.  A.:— 

The  affidavit  of  bona  fides  in  the  mortgage  of  the  9th 
of  April  is  defective  in  one  essential  particular,  viz.: 
in  the  averment  peculiar  to  the  case  of  a  mortgage 
given,  as  this  was,  to  secure  the  mortgagee  against  pay- 
ment of  the  amount  of  the  liability  which  he  had  assumed 
for  the  mortgagor  by  the  endorsement  of  the  notes  therein 
referred  to.  It  is  unfortunate  that  the  6th  section  of  the 
Chattel  Mortgage  Act  is  so  confusedly  expressed,  but  it 
has  been  frequently  pointed  out  that  it  provides  for  two 
classes  of  cases;  one  being  that  of  a  mortgage  to  secure 
repayment  of  advances  made  by  the  mortgagee  under  an 
agreement  in  writing  with  the  mortgagor  to  make  such 
advances ;  and  the  other  the  case  of  a  mortgage  of  goods 
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for  securing  the  mortgagee  against  the  endorsement  of  Judgment, 
bills  or  notes  or  any  other  liability  by  him  incurred  for  Osler 
the  mortgagor.  In  the  former  the  affidavit  of  honct  fides, 
besides  the  other  particulars  common  to  similar  affidavits, 
must  state  that  the  mortgage  sets  forth  truly  the  agreement 
and  the  extent  of  the  liability  to  be  incurred  thereunder 
and  was  executed  in  good  faith  and  for  the  express  pur- 
pose of  securing  to  the  mortgagee  repayment  of  his  ad- 
vances, while  in  the  other,  in  addition  to  the  common 
averments,  the  affidavit  must  state  that  the  mortgage  was 
executed  for  the  express  purpose  of  securing  the  mortga- 
gee against  payment  of  the  amount  of  his  liability  for  the 
mortgagor,  such  liability  being  in  some  way  referred  to  or 
identified  by  the  affidavit. 

Now  the  chattel  mortgage  in  question  recites  that  the 
mortgagee  at  the  request  of  the  mortgagor  hath  endorsed 
certain  promissory  notes  of  the  mortgagor  for  $1,400 
which  are  in  the  words  and  fiorures  followino^,  setting  out 
two  notes  in  full,  one  for  $1,000  and  the  other  for  $400, 
upon  the  agreement  that  the  mortgagor  should  execute 
and  deliver  the  mortgage  as  security  to  the  mortgagee 
against  his  endorsement  of  the  said  "  note  "  or  any  renewal 
thereof,  etc.,  and  against  any  loss  that  might  be  sustained 
'  by  him  by  reason  of  such  endorsement  of  "  said  note." 

The  mortgagee's  affidavit  states  that  the  mortgage  truly 
sets  forth  "  the  agreement  entered  into  between  myself  and 
George  Baragar  the  mortgagor  therein  named," — that  being, 
not  an  agreement  for  future  advances  but  an  agreement 
to  give  the  mortgage  for  the  purpose  described  therein, — 
"  and  truly  states  the  extent  of  the  liability  intended  to 
be  created  by  such  agreement  and  covered  by  such 
mortgage ; " — an  averment  which  is  only  appropriate 
in  the  case  of  a  mortgage  to  secure  future  advances 
under  a  written  agreement  to  make  them,  but  which 
in  its  present  connection  is  confused  and  contradictory, 
for,  while  the  liability  intended  to  be  created  by  the 
recited  agreement  can  in  terms  only  mean  the  mortgagor's 
liability  to  give  the  mortgage  in  pursuance  of  it  the 
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Judgment,  remainder  of  the  sentence  seems  to  allude  to  the  hability 
OsLER  assumed  by  the  mortgagee  for  the  mortgagor,  that  being 
J- A.  what  was  intended  to  be  secured  by  the  mortgage.  The 
affidavit  then  proceeds  "  and  that  the  same  was  executed 
in  good  faith,  and  "  (here  we  arrive  at  the  averment  pecu- 
liar and  essential  to  the  affidavit  in  a  case  of  this  kind) 
"  for  the  express  purpose  of  securing  me  the  said  mortga- 
gee therein  named  against  his  endorsement  of  a  prom- 
issory notes  for  (sic)  or  any  renewal  of  the  said  recited 
promissory  notes,"  etc.,  etc. 

Assuming  that  if  there  were  no  other  mistake  in  this 
clause  we  might  read  "  my  endorsement  "  instead  of  "  his 
endorsement,"  treating  the  latter  as  what  it  evidently  is,  a 
mere  clerical  error  ;  (see  Hollingsworth  v.  White,  10  W.  R. 
619),  yet  even  making  that  correction  the  clause  remains 
vague  and  incomplete,  averring  and  identifying  nothing 
certain  in  itself  or  made  so  by  reference  to  anj^^thing  else. 
Every  reasonable  intendment  should  be  made  in  support 
of  an  instrument,  the  bona  fides  of  which  is  not  impeached, 
but  we  must  be  careful  not  to  fritter  away  or  nullify  the 
statute  in  essentials.  The  cases  of  Mason  v.  Thomas,  28 
U.  C.  R.  305,  Harding  v.  Knowlson,  17  U.  C.  R.  5G4 ;  and 
Boulton  V.  Smith,  17  U.  C.  R.  400,  in  Appeal,  18  U.  C.  R. 
458,  illustrate  the  strictness  with  which  parties  are  held  to- 
what  I  may  call  a  formula  where  the  Act  has  given  one. 
Less  is  required  where  the  language  of  the  Act  is  merely,  as 
here,  descriptive  of  the  fact  to  be  deposed  to,  but  clearly 
the  language  of  the  deponent  must  be  the  equivalent  of  that 
of  the  Act. 

This  was  decided  in  O'Donohoe  v.  Wilson,  42  U.  C.  R- 
329,  which  was  relied  upon  in  the  Court  below  and  by  the 
respondent.  That  case  is,  in  my  opinion,  well  decided,  but 
there  is  no  room  for  comparison  between  the  language  of 
the  affidavits  in  the  two  cases.  There  the  mortgagee 
stated  "  that  I  endorsed  the  promissory  note  in  the  said 
mortofage  mentioned.  That  the  said  mortgat^e  was  executed 
in  good  faith  and  for  the  express  purpose  of  securing  pay- 
ment of  the  said  note  and  security  and  indemnity  to  me 
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against  the  said  endorsement  and  any  loss  thereby."    In  Judgmer 
this  hmgaagB,  as  Harrison^  C.  J.,  says,  we  have  all  that  o.slkr 
the  statute  intended  in  words  more  numerous  than  neces- 
sary  for  the  purposes  of  the  statute. 

As  we  are  compelled  for  these  reasons  to  hold  the  mort- 
gage of  the  9th  of  April  invalid  against  the  execution  credi- 
tor the  plaintiff  falls  back  upon  his  earlier  mortgage  of  the 
30th  of  January,  1889,  in  the  affidavit  of  bona  fides  of  which 
no  fault  is  to  be  found.  This  mortgage  was  proved  and 
relied  upon  at  the  trial  without  objection,  and  the  learned 
Judge  has  held  that  the  plaintiff  may  recover  under  it.  I 
am  not  therefore  at  this  stage  of  the  case  disposed  to  con- 
sider very  curiously  whether  it  was  open  to  him  under  the 
form  of  the  issue  to  set  up  a  title  under  both  mortgages 
together  or  in  the  alternative,  and  no  objection  on  this 
ground  is  taken  in  the  reasons  of  appeal. 

The  mortgage  of  the  30th  of  April  provides  that  it  shall 
extend  to  renewals  of  the  notes  mentioned  there  which 
may  be  endorsed  by  the  mortgagee,  so  long  as  the  renewal 
does  not  extend  the  time  of  payment  beyond  a  year  from 
the  date  of  the  mortgage,  and  if  the  $1,000  note  had  been 
made  payable  within  the  year  from  the  30th  of  January, 
1889,  instead  of  on  the  12th  of  March,  1800,  it  would 
probably  have  been  unnecessary  to  take  a  new  mortgage  as 
the  renewal  of  the  $400  note  falls  due  on  the  3rd  of  Sep- 
tember, 1889.  The  question  then  is  whether,  having 
accepted  the  mortgage  of  the  9th  of  April,  which  covers 
both  notes,  and  having  set  up  title  and  claimed  under  it, 
the  mortgagee  can  also  in  the  alternative  rely  upon  his 
mortgage  of  the  30th  of  January  so  far  as  it  is  a  security 
for  the  .f 400  note,  the  renewal  of  which  falls  due  within 
a  year  from  its  date. 

There  are  several  English  cases  which  at  the  first  blush 
ap})ear  opposed  to  the  right  of  the  mortgagee  to  rely  on 
both  mortgages  and  to  lay  it  down  that,  by  taking  the 
second,  the  mortgagee  cancels  the  first.  It  cannot  be 
doubted  that  a  second  mortgage  may  be  given  to  another 
mortgagee  or  to  the  first  mortgagee  for  a  different  debt  or 
34 — VOL.  XVII.  A.R. 
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Judgment,  to  secure  a  different  liability  from  that  mentioned  in  the^ 
OsLER  first  mortgage,  and  that  such  second  mortgage  will  be  a 
J.A.  perfectly  valid  security  in  the  hands  of  the  holder  not- 
withstandmg  the  fact  that  the  absolute  property  in  th& 
goods  appears  to  have  been  assigned  by  the  first.  See  for 
example  the  recent  case  of  Usher  v.  Martin,  24  Q.  B.  D. 
272,  and  it  is  not  easy  to  see  why  upon  principle  it  should 
be  otherwise  in  the  case  of  a  second  mortgage  to  the  same 
mortgagee  even  for  the  same  debt  or  liability,  especially 
where  the  latter  assumes  a  different  form,  as  for  instance 
renewal  notes. 

It  is,  I  think,  always  a  question  of  intention,  and  if  the 
second  mortgage  in  a  case  like  the  present,  had  been  ex- 
pressed to  be  collateral  to  the  first,  it  cannot  be  doubted 
that  both  w^ould  stand  for  what  they  were  worth.  The 
English  cases  I  allude  to  are  Smale  v.  Burr,  L.  R.  8  C.  P.  64, 
and  Bamsden  v.  Luioton,  L.  R.  9  Q.  B.  17,  and  the  cases  cited 
therein.  They  arose  out  of  that  provision  of  the  Bills  of 
Sale  Act  which  required  that  a  bill  of  sale  should  be 
registered  within  21  days  after  the  execution,  and  other- 
wise should  be  void  against  execution  creditors  of  the 
grantors.  To  avoid  the  disclosure  of  their  affairs  which 
would  be  caused  by  registration  people  dealing  in  bills  of 
sale  devised  a  method  of  evading  the  statute  by  taking  a 
new"  bill  just  before  it  would  have  become  necessary  to 
register  the  first,  and  so  on  from  time  to  time  until  in 
some  cases  the  15th  or  16th  of  the  series  had  been  reached 
before  the  crisis  came  in  the  affairs  of  the  grantor,  neccssi- 
tatinof  the  remstration  of  the  last  bill,  which  was  then  set 
up  against  the  execution  creditor.  The  latter  contended 
that  the  first  was  the  only  and  real  bill  of  sale,  that  the 
grantor  had  parted  with  all  his  title  to  the  property  by  it, 
and  so,  that  there  was  nothing  upon  which  the  subsequent 
bills  could  operate.  The  Courts  held  that  the  transaction 
having  been  entered  into  in  good  faith  the  case  was  not 
hit  by  the  statute;  that  the  consideration  for  the  first  bill 
supported  the  last,  and  as  the  last  was  intended  to  be  the 
only  and  real  bill  and  was  necessarily  the  only  one  which 
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could  be  of  any  use  or  valid  against  creditors  the  infer-  Judgment, 
ence  was  that  it  had  been  taken  in  substitution  for  the  one  Osler 
immediately  preceding  it  and  the  true  legal  construction 
to  he  placed  upon  the  facts  was  that  the  giving  of  the  sub- 
sequent bill  had  the  effect  of  cancelling  the  former  one  in 
point  of  law.  Other  reasons  for  upholding  the  last  bill 
were  also  suggested,  such  as  that  at  all  events  the  grantee 
had  a  title  by  estoppel  under  it  against  the  grantor;  that 
the  execution  of  the  subsequent  bills  of  sale  was  but  the 
exercise  of  the  right  of  redemption,  etc.,  etc.  These  deci- 
sions do  not  in  my  opinion  govern  the  present  case,  which 
presents  an  entirely  different  aspect  and  in  which  the  ques- 
tion is  not  whether  the  last  bill  is  the  only  valid  one  but 
whether  if  it  turns  out  to  be  invalid  the  grantee  can  resort 
to  the  first,  or  can  rely  upon  both  or  either  of  them. 

In  those  cases  the  grantee  was  out  of  court  unless  he 
satisfied  the  tribunal  that  the  last  bill  had  been  taken  in 
substitution  of  the  former,  and  the  course  of  dealing 
between  the  parties  and  the  object  they  had  in  view  shewed 
that  it  had  been  so  taken.  Here  the  grantee  merely 
invokes  the  application  of  a  legal  principle  and  asks  the 
Court  to  say  whether  in  point  of  law,  where  nothing  is 
said  upon  the  subject,  or  where  the  contrary  is  expressly 
stipulated  or  intended,  the  result  of  taking  a  second 
security  between  the  parties  of  the  same  kind,  upon  the 
same  property,  and  for  the  same  debt,  is  that  the  former 
is  cancelled.  I  think  that  is  not  the  legal  result  for  the 
reasons  I  have  already  given.  That  a  chattel  mortgage 
is  not  extinguished  by  a  second  mortgage  on  the  same 
property  to  secure  the  debt  mentioned  in  the  first,  the 
following  American  cases  shew,  and  based  as  they  are 
upon  principles  derived  from  English  authority,  I  think 
we  may  safely  follow  them  :  Gregory  v.  Thomas,  20  Wend. 
17 ;  Hill  V.  Beehe,  13  N.  Y.  556.  I  may  also  refer  to  Pres- 
ton V.  Perton,  Cro.  Eliz.  817  ;  Burclett  v.  Clay,  8  B.  Monroe, 
287  ;  Burnhisel  v.  Firman,  22  Wall.  170  ;  Herman  on  Chat- 
tel Mortgages,  sec.  12Q,  et  seq.  A  difierent  opinion  seems 
to  have  been  incidentally  expressed  in  Mc Mart  in  v.  ilfc- 
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Judgment.  Bougall,  10  U.  C.  R.  399,  though  not  necessaiy  for  the 
OsLER  decision  of  the  case.  No  authorities  are  cited,  and  I  infer 
J. A.  from  what  is  said  in  H origins  v.  Johnston,  5  A.  R.  449, 
that  it  would  not  have  been  followed ;  and  in  the  case  of 
Boulton  V.  Smith,  17  U.  C.  R.  400,  and  in  Appeal,  18 
U.C.R.  458,  where,  as  here,  the  plaintiffs  were  the  holders  of 
two  mortgages,  the  onh^  reason  apparently  why,  in  this 
Court,  they  were  held  not  entitled  to  rely  upon  the  first 
was  that  they  had  not  done  so  at  the  trial  nor  afterwards 
in  term,  but  had  abandoned  it  as  untenable.  Indeed  Draper, 
C.  J.,  expressly  said  in  delivering  judgment  in  appeal  that 
the  plaintifis  were  not  precluded  from  relying  upon  it  in 
another  action,  subject  to  any  technical  objection  arising 
from  its  not  having  been  refiled. 

I  think  then  that  the  plaintiff  may  resort  to  the  first 
mortf^aofe,  as  the  uncontradicted  evidence  is  that  it  was  not 
intended  to  be  abandoned,  and  it  must  be  assumed  that 
the  learned  Judge  has  so  found.  As  to  so  much  of  the 
property  as  is  sufficiently  described  therein,  it  remains  a 
valid  security  for  the  $400  note  and  its  renewal. 

There  is  a  difficulty  about  the  description  in  the  first 
mortgage,  the  property  not  being  as  a  whole  described  with 
reference  to  locality.  The  following  articles  woald  seem, 
under  the  authority  of  Holt  v.  Carmichael,  2  A.  R.  639,  in 
this  Court,  to  be  insufiiciently  described,  viz. :  one  horse  rake 
three  lumber  waggons,  one  lumber  sleigh,  one  cutter,  one 
buggy,  one  pair  shebogan  sleighs,  one  seed  drill,  two  plows, 
one  spring-tooth  harrow,  one  drag,  one  gang  plow,  one  hair- 
cloth rockinof  chair,  one  hair-cloth  sofa,  one  centre  table, 
one  couch,  seven  hair-cloth  chairs,  ten  cane-bottom  chairs, 
one  sideboard,  one  bookcase,  one  wooden  roller,  one  covered 
two-horse  carriage,  200  cords  of  cordwood.  It  may,  I  think, 
be  supported  as  to  the  remainder  of  the^  goods.  In  partic- 
ular I  think  the  description  of  the  cattle  is  sufficient  within 
the  case  of  Gorneill  v.  Ahell,  31  C.  P.  107,  to  which  I  was 
a  party,  and  to  which  I  adhere. 

As  to  costs,  the  result  being  that  the  issue  is  found  dis- 
tributively,  each  party  succeeds — each  fails, — and  therefore 
there  should  be  no  costs  of  the  appeal. 
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MaCLENNAN,  J.  A.  : —  Judgment. 

Maclennan 

Upon  the  whole  I  think  the  mortgage  of  the  9th  of  J-^- 
April,  1889,  cannot  be  upheld. 

I  think  the  use  of  the  possessive  pronoun  ?ds  instead  of 
my  in  the  affidavit  of  bona  fides,  although  not  strictly 
grammatical,  introduces  no  obscurity  or  ambiguity  into 
the  meaning,  and  that  coming  after  the  words  "the  said 
mortgagee  "  is  even  grammatically  defensible. 

The  other  objection,  however,  is,  I  think,  insuperable. 

One  of  the  matters  which  the  statute  requires  the  affi- 
davit to  contain  is  that  the  mortgage  was  executed  ''in 
good  faith  and  for  the  express  purpose  of  securing  the 
mortgagee  *  *  *  against  the  payment  of  the  amount  of 
his  liability  for  the  mortgagor."  Instead  of  these  last 
words,  the  words  used  are  ''against  his  endorsement  of  a 
certain  promissory  notes  for  or  any  renewal  of  the  said 
recited  promissory  notes." 

I  have  struggled  hard  to  come  to  the  conclusion  that 
the  words  here  used  satisfy  the  requirements  of  the  statute, 
because  the  bona  fides  of  the  mortgage  security  is  undis- 
puted. But  I  have  been  unable  to  do  so.  The  words  "  a 
certain  promissory  notes  "  to  my  mind  are  too  vague  and 
indefinite  to  enable  me  to  say  that  they  mean  the  notes 
which  are  the  subject  of  the  agreement  mentioned  in  the 
earlier  part  of  the  affxdavit.  They  might  mean  other  notes, 
intended  and  understood  between  the  parties.  I  do  not 
think  they  do,  but  for  anything  that  appears  they  might, 
and  if  so  it  is  not  the  same  thing  as  saying  that  the  mort- 
gage was  made  as  security  "against  the  payment  of  the 
amount  of  his  (the  deponent's)  liability  for  the  mortgagor," 
which  is  what  the  statute  requires. 

In  Harding  v.  Knoivlsov,  17  U.  C.  K  564,  Sir  John 
Robinson  delivering  the  judgment  of  the  Court  said  that 
under  the  first  section  of  the  Act  equivalent  words  would 
not  do,  and  that  so  to  decide  would  be  legislation,  and  that 
the  statute  is  not  director}^ 

In  Mason  v.  Thomas,  23  U.  C.  K  305,  the  Court  held  that 
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Judgment,   the  words estate  and  effects  "  would  do  instead  of  "  the 
Maclennan  goods/'  on  the  ground  that  they  were  more  comprehensive 
and  better  adapted  to  the  case  then  before  the  Court,  be- 
cause the  deed  comprised  real  estate  as  well  as  goods. 

We  have  not  been  referred  to  any  case  which  in  terms 
decides  that  equivalent  words  will  do  under  the  sixth 
section,  but  I  think  the  rule  laid  down  by  Sir  John  Eobin- 
son  in  Harding  v.  Knowlson,  17  U.  C.  R.  564,  has  not  been 
followed  in  all  its  rigidity  in  the  later  cases.  But  if  it  be 
sufficient  to  use  equivalent  words,  I  am  unable  to  see  that 
the  words  here  used  are  equivalent  to  what  the  statute 
prescribes,  and  I  am  reluctantly  forced  to  the  conclusion 
that  the  affidavit  is  insufficient,  and  that  the  mortgage  is 
invalid. 

This  makes  it  necessary  to  consider  the  earlier  mortgage 
of  the  30th  of  January,  1889,  for  this  was  relied  on  in  the 
Court  below  and  before  us  in  the  event  of  the  mortgage 
of  April  being  invalid,  and  was  held  to  be  good  by  the 
learned  Judge. 

In  his  affidavit  in  answer  to  the  interpleader  summons 
the  plaintiff  rested  his  claim  on  the  mortgage  of  April 
and  made  no  mention  of  the  mortgage  of  January,  and 
the  issue  delivered  by  his  solicitor  refers  to  his  title  as 
being  "  by  virtue  of  a  chattel  mortgage,"  but  not  specify- 
ing any  particular  mortgage. 

At  the  trial  both  mortgages  were  proved  and  relied  upon, 
as  I  have  already  said,  and  apparently  without  any  objec- 
tion by  the  defendant's  counsel,  and  they  both  comprise  the 
same  goods. 

The  old  notes  appear  to  have  been  given  up  to  the  mort- 
gagor, but  there  is  no  evidence  that  the  new  mortgage  was 
to  be  in  substitution  or  satisfaction  for  the  old.  The 
mortgage  itself  is  silent  on  that  point,  while  in  the  mort- 
gage of  January  there  is  a  declaration  that  it  "  takes  the 
place  of  another  instrument  between  the  parties  entered 
into  5th  March,  1888,  and  cancels  that  one." 
In  his  evidence  at  the  trial  the  plaintiff  says  : 
"  Q.  You  didn't  cancel  this  mortgage  when  you  took  this 
last  chattel  mortgage  ?    A.  No. 
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Q.  You  kept  them  both  in  fact,  covering  the  endorsa-  Judgment, 
tion  ?  A.  Not  a  shadow  of  a  doubt  of  it."  aclexnan 
And  this  evidence  is  not  contradicted.  J--^- 
I  have  thus  referred  to  the  circumstances  under  which 
the  new  mortgage  was  given,  because  when  a  new  mort- 
gage is  made  between  the  same  parties,  of  the  same  goods, 
^nd  for  the  same  debt  or  liability,  it  may  be  a  fair  inference 
•of  fact  that  the  parties  did  not  intend  to  keep  both  instru- 
ments on  foot,  and  that  the  new  one  was  taken  in  substi- 
tution for  or  in  satisfaction  of  the  old.  But  I  think  that 
inference  may  be  rebutted.  The  parties  may,  if  they 
think  fit,  keep  the  old  one  on  foot  as  well  as  the  new. 
There  may  be  many  good  reasons  why  a  prudent  creditor 
should  desire  to  retain  the  first  security.  By  giving  up 
the  old  mortgage  he  incurs  the  risk  of  incumbrances  and 
other  defects  in  his  mortgagor's  title  which  may  have 
occurred  since  it  was  made.  There  may  be  other  bills  of 
:sale  or  mortgages  not  yet  five  days  old,  and  so  not  capable 
of  being  discovered,  or  there  may  be  executions  ready  to 
be  placed  in  the  hands  of  the  sherifi",  and  I  think  a  creditor 
would  be  unwise,  while  his  .debt  goes  on  continuously 
without  interruption,  to  allow  his  security  to  slip  out  of 
his  hands  even  for  one  instant.  The  statute  requires 
mortgages  to  be  renewed  within  30  days  before  the  expira- 
tion of  a  year  from  the  filing,  otherwise  they  become  void 
^s  against  creditors  and  subsequent  purchasers,  but  the 
mode  of  renewal  provided  for  will  not  do  except  within  the 
period  named,  K  S.  O.  (1887)  c.  125,  sec.  11 ;  Barron  on  BilJs 
of  Sale,  p.  432.  If  the  parties  want  to  renew  at  an  earlier 
period,  for  example,  thirty -five  or  forty  days  before  the 
-expiration  of  the  year,  it  can  only  be  done  by  a  new  mort- 
gage. I  see  no  reason  why  this  should  not  be  done,  and  I 
cannot  see  any  legal  difficulty  in  the  way,  nor  why  the 
parties  cannot  agree  that  the  old  mortgage  shall  remain 
perfectly  good  and  valid  so  far  as  its  terms  are  not  altered 
or  varied  by  the  new,  until  the  end  of  the  year.  The  folly 
of  a  mortgagee  unnecessarily  allowing  the  title  to  go  back 
into  the  mortgagor  is  remarked  upon  by  Jessel,  M.  R.,  in 


268 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  General  Finance  Co.  y. Liberator  Co.,  10  Ch.  D.  at  p.  20.  He 
Maclennan  says:  "The  defendants  unluckily  did  what  no  prudent 
J.A.  mortgagees  should  ever  do,  that  is,  they  allowed  the  then 
owmer  of  the  legal  estates  to  convey  to  Downs  and  then 
took  a  mortgage  direct  from  him.  As  I  have  said, no  mortga- 
gee should  ever  allow  the  legal  estate  to  get  into  his  mort- 
gagor's possession." 

My  learned  bi  other  Osler  has  called  my  attention  to 
several  cases  tendino:  to  shew  that  in  such  cases  the  leofal 
result  of  the  making  of  a  new  mortgage  is  to  annul  and 
extinguish  the  first.  The  cases  are  8 male  v.  Burr,  L.  R.  8 
C.  P.  64 ;  Ramsden  v.  Lupton,  L.  K  9  Q.  B.  17,  and  Afc- 
Martin  v.  McDougall,  10  U.  C.  K  399.  I  do  not,  however, 
think  that  these  cases  decide  the  point  adversely  to  the 
view  which  I  have  expressed.  The  question  in  the  Eng- 
lish cases  was  as  to  the  validity  of  the  new  mortgage,  and 
that  W'ds  upheld,  but  the  learned  Judges  differed  in  their 
reasons.  As  I  understand  the  cases  they  decide  no  more 
than  this,  that  when  a  new  mortgage  is  given  in  substitu- 
tion for  a  foi-mer  one  on  the  same  goods  the  latter  is  good, 
notwithstanding  the  difficulty  that  the  property  in  the 
goods  was  already  in  the  mortgagee.  It  is  true  the  infer- 
ence was  drawn  in  both  those  cases  that  the  new  morto^aofo 
was  in  substitution  for  the  old,  but  I  think  that  does  not 
determine  that  such  an  inference  can  be  drawn  where  it  is 
proved  not  to  have  been  the  intention  of  the  parties.  I 
think  the  same  observation  may  be  made  upon  the  case  in 
our  own  Court  of  Queen's  Bench  of  McMartin  v. 
McDougall,  10  U.  C.  R  899. 

I  think  it  is  clearly  not  necessary  in  the  case  of  a  second 
mortgage  of  the  same  goods  to  suppose  that  the  property 
in  the  goods  goes  back  in  some  way  to  the  moiigagor. 
There  can  be  no  doubt  that  a  cestui  que  trust  of  chattels 
may  borrow  money  from  his  trustee  on  the  security  of  the 
trust  goods  and  give  him  a  good  mortgage,  though  the 
legal  property  in  the  goods  remains  all  the  time  in  the 
mortgagee.  So  also  a  mortgagor  may  give  any  number  of 
new  mortgages  of  the  same  chattels  to  the  same  mortgagee 
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for  a  further  advance,  and  all  such  mortgages  will  stand  Judgment, 
good,  and  I  suppose  no  one  ever  doubted  that  the  same  Maclennan 
goods  may  be  lawfully  mortgaged  successively  to  different 
mortofagees.  The  statute  itself  recosfnizes  the  validity  of 
subsequent  mortgages  of  chattels  made  by  the  same 
mortgagor.  All  this  shews  that  the  fact  that  the  legal 
property  in  the  goods  has  passed  out  of  the  mortgagor  by 
the  first  mortgage  makes  no  difficulty  in  the  w^ay  of  sub- 
sequent mortgages.  The  validity  of  all  such  instruments 
rests  on  the  fact  that  the  mortgagor  is  still  the  owner  of 
the  goods  though  the  legal  property  is  out  of  him  and  in 
the  first  mortgagee,  and  the  essence  of  a  mortgage  is  now 
nothing  more  or  less  in  the  eye  of  every  Court  than  an 
appropriation  by  the  mortgagor  of  his  interest  in  the  goods^ 
whatever  it  may  be,  whether  legal  or  equitable,  to  the 
mortgagee  by  way  of  security.  It  can  make  no  difference 
that  the  legal  pi'operty  is  already  in  the  moi  tgagee  under 
some  previous  transaction.  If  it  is,  it  is  alread}^  where 
the  parties  intend  and  desire  it  to  be,  and  nothing- 
further  is  required  to  be  done  or  imagii.ed  in  order  to 
place  it  there.  Every  mortgage  consists  of  two  parts,  the 
conveyance  of  the  property,  and  the  defeasance  which 
shews  it  to  be  a  security,  and  specifies  the  terms  and  con- 
ditions of  redemption.  If  the  title  or  property  is  already 
in  the  mortgagee,  the  conveying  part  of  the  instrument  is 
unnecessaiy,  and  its  place  might  be  taken  by  a  recital  of 
the  fact,  and  the  instrument  would  be  equally  as  effectual 
as  if  it  purported  to  transfer  what  had  been  transferred 
already. 

The  decisions  referred  to  w^ere  all  before  the  Judicature 
Act,  and  were  in  Courts  of  Common  Law,  and  I  think  the 
objections  which  w^ere  raised  in  these  cases  would  not  now 
be  listened  to. 

I  am  therefore  of  opinion  that  the  first  mortgage  was 
not  satisfied  or  discharged  or  extinguished  by  the  second, 
contrary  to  the  intention  of  the  parties,  and  that  the 
plaintiff  may  rely  upon  it,  if  it  be  othei-wise  good,  not- 
withstanding the  taking  of  the  second. 
S5 — VOL.  XVII.  A.R. 
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Judgment.  t^^^q  objections  were  taken  to  the  validity  of  the  first 
Maclennan  mortgage,  one  that  three  of  the  notes  were  renewed  for  12 
months  from  the  12th  of  March,  1889,  a  period  which 
wouki  be  beyond  one  year  from  the  date  of  the  mortgage, 
the  30th  of  January,  1889,  and  the  other  that  there  was  no 
sufficient  description  of  the  goods  to  satisfy  the  require- 
ments of  the  statute.  On  the  first  point  there  is  no  doubt 
at  all  of  the  fact  that  the  renewal  of  three  of  the  notes 
carried  the  liability  of  the  endorser  beyond  the  year,  but 
it  is  equally  clear  that  the  fourth  note,  namely  one 
for  $400,  it  is  immaterial  which  of  the  two  for  that  amount, 
was  renewed  for  only  six  months.  There  is  therefore  a 
part  of  the  liability  intended  to  be  secured  by  the  first 
mortgage  which  still  comes  within  its  terms  and  for  which 
the  plaintiff  was  entitled  to  hold  it  at  the  time  of  the 
seizure.  I  do  not  think  it  can  be  contended  that  the  re- 
newal of  part  beyond  the  year  affected  the  validity  of  the 
mortgage  as  regards  the  other  part  which  did  not  extend 
beyond  it. 

As  regards  the  other  point,  I  think  the  authorities 
oblige  us  to  hold  that  the  description  of  some  of  the  articles 
is  insufficient,  while  that  of  others  is  good  enough.  There 
is  no  locality  mentioned  except  with  respect  to  the  hay, 
grain  and  straw  to  be  produced  and  grown  on  the  mort- 
gagor's farm,  as  to  which  being  goods  not  in  esse  at  the 
time  of  the  mortgage,  no  registration  was  necessary.  I 
think  HoU  v.  Carmichael  in  this  Court,  2  A.  R.  639, 
obliges  us  to  hold  that  the  description  of  all  the  farming 
implements  and  household  furniture  is  insufficient,  while 
on  the  authority  of  Gorneill  v.  Ahell,  31  C.  P.  107,  I  think 
the  description  of  the  live  animals  is  good. 

No  objection  to  the  description  appears  to  have  been 
taken  at  the  trial,  and  I  have  had  some  doubt  whether 
effect  ought  to  be  given  to  such  an  objection  taken  for  the 
first  time  in  appeal.  As  to  some  of  the  articles  it  is  con- 
ceivable that  if  the  objection  had  been  taken  at  the  trial 
some  evidence  might  have  been  given  to  overcome  the 
objection,  though  it  may  be  difficult  to  see  what  such  evi- 
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dence  could  be ;  as  to  otners,  however,  it  is  plain  that  Judgment, 
nothing  whatever  could  be  done  to  help  the  description,  Maclennan 
for  example,  one  cutter,  one  buggy,  two  plows,  one  drag, 
one  centre  table,  one  couch,  one  sideboard,  one  book  case, 
and  that  it  is  and  always  was  incurable.  The  plaintiff 
therefore  cannot  in  any  way  be  prej  adiced  by  the  objec- 
tion not  having  been  urged  at  the  trial  as  to  these.  Nor 
did  he  suggest  before  us  that  if  the  objection  had  been 
taken  at  the  trial  he  could  have  cured  the  defect  of  des- 
cription as  to  any  of  the  goods.  I  think  therefore  we  can 
do  no  injustice  in  giving  effect  to  the  objection  at  this 
stage  as  to  all  the  goods  except  the  live  animals  and  that 
the  prejudice  the  plaintiff  has  suffered  from  the  objection 
not  being  taken  earlier  can  be  compensated  by  the  dis- 
position we  make  of  the  costs.  We  think  there  should  be 
no  costs  of  the  appeal  and  that  the  plaintiff  should  have 
the  costs  of  the  trial  and  of  and  incidental  to  the  inter- 
pleader proceedings. 

Burton,  J.  A.,  concurred. 

Hagarty,  C.  J.  0. : — 

I  think  that  so  long  as  the  interpleader  order  remained 
unchanged  the  learned  Judge  should  not  have  received 
evidence  of  any  mortgage  except  that  under  which  the 
plaintiff  made  his  claim.  It  is  strange  that  the  counsel 
for  the  execution  creditor  made  no  objection  to  the  earlier 
mortgage  being  received  in  evidence. 

It  seems  to  me  to  be  most  unfair  to  an  execution  cred- 
itor who  determines  to  contest  the  claim  on  a  chattel 
mortgage  to  spring  another  security  upon  him  at  the  trial. 
He  is  advised  that  the  mortgage  on  which  the  plaintiff 
claims  the  goods  is  defective  for  non-corupliance  with  the 
statute,  and  he  therefore  risks  the  heavy  costs  of  a  trial. 

It  was,  I  consider,  the  duty  of  the  claimant  to  state  the 
whole  of  his  claims  so  as  to  give  fair  notice  to  his  oppon- 
ent.   If  he  had  made  any  mistake  in  such  statement  he 
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Judgment,    should  have  ay)plied  for  leave  to  amend  it,  and  a  defendant 
Hagarty    possibly  would  abandon  his  claim  if  advised  that  the 
C.J.O.     amended  order  would  be  fatal  to  his  success. 

However,  both  documents  are  now  before  the  Court.  I 
agree  with  my  learned  brothers  in  the  result  they  have 
airived  at  if  the  earlier  mortgage  be  properly  admissible. 

But  I  am  of  opinion  that  the  taking  of  the  April  mort- 
gage should  have  been  held  to  be  a  discharge  or  rather  an 
abandonment  or  satisfaction  of  this  preceding  January 
mortgage.  A  conveyance  of  the  same  goods  and  chattels 
as  the  ],)ropert3^  of  the  vendor  with  warranty  of  title  on 
its  face,  I  think,  presumes  an  existing  right  to  convey 
property  thus  vested  in  the  purchaser — a  conveyance,  of 
course,  could  be  made  of  the  vendor's  equity  of  redemption,, 
but  that  is  not  pretended  here.  The  debt  is  changed,  and 
notes  given  in  a  different  form  in  the  last  from  the  first 
mortgagee. 

O  CD 

I  attach  no  w^eight  to  the  plaintiff's  assertion  at  the  trial 
that  he  relies  on  both  instruments.  Such  is  the  natural 
assertion  when  his  counsel  is  offering  both  in  evidence. 
I  see  no  reason  for,  but  much  against,  our  not  accepting  the 
view  expressed  in  McAIartin  v.  McDougall,  10  U.  C.  R. 
399,  and  I  am  unable  to  see  the  force  of  the  distinction 
drawn  by  my  brother  OsLER  between  a  case  like  the 
present  and  the  English  authorities  cited  b}^  him. 

Lord  Coleiidge  in  Ramsden  v.  Luj)ton,  L.  R.  9  Q.  B.  17, 
quotes  approvingly  the  language  of  Bovill,  C.  J.,  in  Smale 
V.  BuTr,L.  R.  8  C.  P.  64,  "as  between  assignor  and  assignee, 
at  least,  the  effect  of  giving  each  bill  of  sale  was  to  annul 
and  cancel  the  bill  of  sale  that  stood  earlier  in  the  series." 

This,  I  think,  is  the  legal  effect  in  a  case  like  the  present, 
and  it  was  held  to  be  in  England. 

I  do  not  question  the  right  of  parties  dealing  in  such 
securities  to  provide  in  the  later  a  provision  aptly  ex- 
pressed that  the  earUer  instrument  was  still  to  be  held 
existent. 

Apjoeal  alloived  in  part,  and,  Hagarty,  C.  J.  0.,  dis- 
senting, dismissed  in  part. 
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Peckham  v.  Depotty. 

Contract — Master  and  servant — Parent  and  child. 

The  plaintiff,  while  a  child  of  very  tender  years,  had  been  placed  by  her 
fatlier  with  the  defendant,  who  was  nob  a  relation,  to  remain  with  him 
until  she  attained  eighteen  years  of  age,  he  agreeing  to  support  her 
during  th:it  time,  to  send  her  to  school,  to  supply  her  with  ch)thing, 
and  to  giv^e  to  her  cjrt  un  articles  when  she  reached  the  age  of  eighteen. 
She  remained  with  the  defendant  until  she  was  nearly  twenty  years  of 
age,  being  in  all  respects  treited  as  a  member  of  the  family,  and  doing 
such  -work  as  a  member  of  the  family  would  naturally  do. 

Held,  that  the  plaintiff  had  no  implied  right  to  remuneration  for  services 
rendered  after  she  attained  the  age  of  eighteen,  and  th  at  in  the  absence 
of  any  express  agreement  for  payment  of  wages,  she  could  not  recover. 

Judgment  of  the  County  Court  of  Elgin  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judgment  statement, 
of  the  County  Court  of  the  County  of  Elgin. 

The  plaintiff,  when  a  child  of  about  four  years  of  age, 
was  placed  by  her  father  with  the  defendant,  a  farmer; 
tbe  terms  of  the  arrangement  beincr  set  out  in  the  follow- 

o  O 

ing  document  : — 

This  Agreement,  made  this  tenth  day  of  October,  in  the  year  of  our 
Lord  eighteen  hundred  and  seventy-two,  between  George  Peckham, 
labourer,  of  the  township  of  Gainsborough,  in  the  County  of  Lincoln, 
Province  of  Ontario,  of  the  first  part,  and  James  Depotty,  yeoman,  of  the 
same  place,  of  the  second  part,  witnesseth  that  the  said  party  of  the  first 
part  doth  release  all  claim  and  control  of  Sarah  Peckham,  daughter  of  the 
party  of  the  first  part  to  the  party  of  the  second  part,  until  she,  the  said 
Sarah  Peckham,  attains  the  age  of  eighteen  years. 

The  condition  of  this  agreement  is  such  that  the  party  of  the  second 
part  binds  and  obliges  himself  to  school  the  said  Sarah  Peckham  according 
to  law,  also  to  keep  the  said  Sarah  Peckham  in  good  clothing.  At  the 
expiration  of  said  time  the  party  of  the  second  part  binds  and  obliges 
himself  to  give  the  said  Sarah  Peckham  the  following  property,  namely  : 
one  cow,  six  sheep,  one  bed  and  bedding,  one  set  of  chairs,  and  one  set  of 
dishes. 

In  witness  whereof  the  parties  have^        Sd.    G.  H.  Peckham.  (Seal.) 
set  their  hands  and  seals  in  the  V 

presence  of  J       Sd,    James  Depotty.  (Seal.) 

Sd.    Samuel  G.  Wiggins. 

The  plaintiff  remained  with  the  defendant  until  she 
attained  the  age  of  eighteen  years,  being  treated  in  all 
respects  as  a  member  of  the  f'amily,  and  taking  part  in  the 
work  of  the  farm  in  the  usual  manner.    After  she  attained 
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Statement,  the  age  of  eighteen  years  she  had  some  dispute  with  the 
defendant  and  his  wife  and  expressed  her  intention  of 
going  away,  but  offered  to  remain  if  wages  w^ere  paid  to 
her.  The  defendant  aud  his  wife,  however,  stated  that  she- 
'.vas  free  to  leave  when  she  wished,  and  refused  to  pay  any 
wages,  and  the  plaintiff  subsequently  stayed  on  with  the 
defendant  for  nearly  tw^o  years,  giving  her  services  and 
being  treated  in  the  same  manner  as  formerly.  She 
then  left  the  farm  and  brought  this  action  against  the 
defendant  to  recover  wages  for  her  services  after  she 
attained  the  age  of  eighteen  years. 

The  action  was  tried  before  Hughes,  Co.  J.,  and  a  jury  at 
St.  Thomas,  on  the  12th  of  December,  1889,  when  a  verdict 
was  returned  in  favour  of  the  plaintiff  for  $126.75,  being 
81  weeks'  wages  at  $1.75  a  week,  less  $15  for  some  clothes 
given  to  her. 

Upon  motion  in  term  the  learned  County  Judge  refused 
to  set  aside  the  verdict  for  the  plaintiff,  but  reduced  it  to- 
$106.50. 

The  defendant  appealed,  and  the  appeal  came  on  to  be- 
heard  before  this  Court  (Hagarty,  C.J. 0.,  Burton,  Osler^ 
and  Maclennan,  J  J.  A.)  on  the  5  th  of  March,  1890. 

Aylesworth,  for  the  appellant.  The  plaintiff  is  clearly 
not  entitled  to  any  wages  under  the  circumstances  of  this 
case.  She  was  livino^  with  the  defendant  as  a  member  of 
his  famih^  and  was  treated  by  him  in  all  respects  as  a 
member  of  his  family,  and  the  case  must  be  regarded  as  if 
she  actually  were  a  member  of  the  family.  It  is  clear 
that  looking  at  the  case  in  this  waj^  there  would  be  no 
implied  right  to  remuneration  for  suchservice^,  and  it  cannot 
be  contended  that  there  was  any  express  agreement  to  pay 
wages,  so  that  the  plaintiff  cannot  recover:  Morris  v.  Hoylc, 
28  C.  P.  598 ;  Reeve  v.  Reeve,  1  F.  &  F.  280  ;  Foord  v. 
Motley,  1  F.  &  F.  496 ;  Redmond  v.  Redmond,  27  U.  C.  R. 
220;  Smith  on  Master  and  Servant,  4th  ed.,  p.  197. 

J.  S.  Robertson,  for  the  respondent.  The  plaintiff  cannot 
be  looked  upon  as  being  in  the  same  position  as  if  she  weret 
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actually  a  member  of  the  defendant's  family,  as  under  the  Argument, 
aofreement  she  was  to  obtain  certain  remuneration  for  her 
services  up  to  the  age  of  eighteen  years,  and  the  reason- 
able inference  is  that  when  she  remained  with  the  defend- 
ant after  she  attained  the  age  of  eighteen  years  and 
rendered  him  services,  she  should  be  paid  therefor.  At  all 
events  there  was  evidence  to  go  to  the  jury  upon  the 
question  of  whether  there  was  an  agreement  to  pay  the 
wages  or  not,  and  the  jur}^  having  found  in  favour  of  the 
plaintiff,  their  verdict  should  not  be  disturbed :  Commis- 
sioner for  Railways  v.  Brown,  13  App.  Cas.  133. 
Aylesworth,  in  reply. 

May  13th,  1890.    Bukton,  J.  A.  :— 

With  great  respect  I  think  the  proper  course  for  the 
learned  Judge  to  have  pursued  was  to  have  withdrawn  the 
case  from  the  jury  on  the  ground  that  there  was  no 
evidence  from  which  any  contract  to  pay  could  be  implied- 

It  was  upon  this  principle  that,  even  so  far  back  as  Lord 
Mansfield's  time,  an  action  by  a  slave,  brought  into  Eng- 
land by  his  master,  to  recover  wages  from  the  period  w^hen 
he  became  free,  was  held  not  to  be  maintainable. 

Here  it  is  admitted  that  there  was  no  agreement  to  pay 
wages  and  that  upon  her  leaving  she  offered  to  return  and 
remain  if  they  w^ould  pay  her  wages,  w^hich  was  refused. 

It  w^as  incumbent  upon  the  plaintiff',  before  she  could 
recover,  to  shew  that  there  was  an  agreement  that  she 
should  be  remunerated  for  her  services.  No  contract  to 
that  efiect  can  be  implied  from  the  fact  of  her  remaining 
over  and  working  as  before,  and  it  was  for  the  Judge, 
under  the  circumstances,  to  hold  that  there  was  nothing 
from  which  a  jury  could  infer  such  a  contract. 

The  fact  that  there  was  no  actual  relationship  between 
the  parties  does  not  appear  to  me  to  be  an  element  in  the 
case.  The  defendant  was,  in  fact,  in  loco  ijarentis.  The 
plaintiff  was,  during  these  many  years,  treated  as  a  mem- 
ber of  the  family,  and  was  not  to  receive  wages,  but  merely 
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Judgment,  "board,  lodging,  and  clothing,  like  one  of  the  family,  with 
Burton  a  similar  outfit  to  what  she  would  have  received  as  an 
actual  member  of  the  family  upon  leaving,  and  seems  to 
have  always  written  to  the  defendant's  wife  as  mother. 

The  fact  that  under  the  special  contract  made  with  her 
father,  there  was  to  be  something  given  her  on  the  expira- 
tion of  the  contract,  cannot  be  relied  on  as  any  evidence 
that  if  she  remained  longer  she  was  to  be  paid,  and  it 
would,  to  my  mind,  be  most  unreasonable  that  it  should 
be  so.  The  presumption  would  be  that  she  was  still  con- 
tinuing in  the  former  relationship  as  a  member  of  the 
family.  Why  should  the  defendant,  without  any  intima- 
tion to  him  of  any  change  in  the  relationship  previously 
existing,  be  forced  into  a  contract  to  pay  wages,  whilst  he 
might  be  still  willing  to  maintain  the  plaintiff  as  a  mem- 
ber of  his  fatnily,  but  nothing  more  ?  But  here  it  is  sworn 
to,  and  not  contradicted,  but  rather  affirmed  by  the  plain- 
tiff, that  the  plaintiff  was  told  that  her  things — that  is,  the 
outfit — was  ready  for  her  whenever  she  wanted  to  leave, 
and  she  replied  she  was  not  going  till  she  got  married. 

The  case  resembles  very  much  in  its  circumstances  that 
of  Reeve  v.  Reeve,  1  F.  &  F.  280,  where  there  was  some 
slight  evidence  of  a  bargain  after  the  expiry  of  the  time 
during  which  the  plaintiff  was  to  serve  for  board,  lodging 
and  clothing,  that  he  should  receive  wages. 

Baron  Martin,  of  course,  upon  the  evidence  in  that  case, 
had  to  submit  the  case  to  the  jury,  but  his  langunge  was 
very  clear  as  to  the  nature  of  the  evidence  required  to 
support  the  action. 

He  said :  "  The  question  is  whether  there  was  a  bargain 
for  wages  ;  becau.se  if  work  is  done  and  there  is  no  bargain 
for  payment,  either  express  or  to  be  implied  from  such 
circumstances  as  shoiv  an  understanding  on  both  sides  that 
payment  shall  be  made,  an  action  cannot  be  maintained  for 
remuneration  merely  because  it  may  appear  to  be  reason- 
able." There  was  a  verdict  for  the  plaintiff,  but  it  was  set 
aside  in^  term. 

Foord  V.  Morley,  in  the  same  volume,  at  p.  496,  is  a  case 
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which  could  not  only  not  be  withdrawn  from  the  jury,  but  Judgment, 
was  one  in  which  a  verdict  for  the  plaintiff  might  well  burton 
have  been  upheld  on  the  ground  that  in  the  absence  of 
any  evidence  that  she  was  to  receive  board  and  lodging 
and  the  trifling  benefit  of  being  permitted  to  keep  poultry 
in  lieu  of  wages,  they  might  well  have  inferred  that  her 
services  were  to  be  remunerated.  But  she  had  resided  with 
the  defendant  as  his  housekeeper  for  some  8  or  9  years 
without  ever  being  paid  any  wages ;  had  once  left  the 
defendant's  employment  without  being  paid  anything,  and 
returned  again  to  his  employment ;  and  the  jury  upon 
beinof  told  that — as  nothinor  had  been  sdid  about  wao^es — it 
was  for  the  plaintiff  to  establish  that  there  was  an  under- 
standing, arrangement,  or  contract,  that  she  should  be  paid 
for  her  services. 

The  case  referred  to  by  the  plaintifi''s  counsel  in  13  App. 
Cas.  133,  does  not  assist  him.  No  doubt,  if  there  was 
evidence  on  both  sides  properly  submitted  to  the  jury,  the 
verdict  of  the  jury  once  found  ought  to  stand,  and  the 
setting  it  aside  should  be  of  rare  and  exceptional  occur- 
rence. Here  the  evidence  was  entirely  one  way,  and  it  was 
admitted  by  the  plaintiff'  herself  that  there  never  was  an 
understanding  or  agreement  that  she  should  woi  k  for  wages 
after  she  became  eighteen.  Up  to  that  period  she  had 
been  treated  as  a  member  of  the  family,  and  as  there  was 
no  original  contract  for  wages,  no  action  will  lie  without 
evidence  of  a  promise  by  the  defendant  to  pay  for  her 
services. 

I  cannot  say  that  I  entertain  the  slightest  doubt  that 
there  was  no  case  for  a  jury,  and  the  appeal  ought  to  be 
allowed. 

OSLER.  J.  A.: — 

The  question  is  whether  there  was  any  evidence  to  go 
to  the  jury  that  the  plaintiff  was  serving  for  wages  after 
she  arrived  at  the  aije  of  eiijhteen. 

I  was  at  first  inclined  to  think  that  the  case  could  not 
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Judgment,  have  been  withdrawn  from  them,  but  on  further  considera- 
OsLER  tion  and  examining  the  evidence  more  closely,  I  have 
J.A.       arrived  at  a  different  opinion. 

In  Roberts  v.  Smith,  4  H.  &;  N.  315,  Martin,  B.,  said 
"  It  is  by  no  means  a  matter  of  law  that  a  person  shall  be 
paid  for  his  services  ;  it  is  a  matter  of  contract.  No  doubt 
there  is  a  variety  of  labour  from  which  there  arises  an 
irresistible  inference  that  the  person  who  has  done  it  is  to 
be  paid,  but  that  is  a  sort  of  labour  which  is  always  done 
for  money,  and  in  such  cases  a  jury  would  presume  a  con- 
tract on  the  ordinary  terms,  unless  evidence  was  given  to- 
the  contrary."  And  in  the  case  of  Foord  v.  Morley,  1  F.  & 
F.  496,  the  same  learned  Judge  is  reported  as  saying  much 
the  same  thing  in  his  charge  to  the  jury :  "  The  plaintiff 
must  establish  that  there  was  an  understand ino^,  arrancre- 
ment,  or  contract  that  she  should  be  paid  for  her  services." 
This,  of  course,  is  not  to  be  understood  as  affirmino-  that 
proof  of  an  express  contract  is  necessary.  And  no  doubt 
the  general  rule  is  that  stated  by  Channell,  B.,  in  Browning 
V.  Great  Central  Mining  Co.,  5  H.  &  N.  856 :  that  where 
services  have  been  rendered  it  ought  to  be  clearly  shewn 
that  those  services  were  not  to  be  remunerated.  The  pre- 
sumption may  be  rebutted  by  circumstances,  as  in  the  well 
known  class  of  cases  of  which  there  are  so  many  examples 
in  our  reports,  of  actions  brought  by  one  relative  for 
services  rendered  to  another  while  living  with  the  latter 
as  a  member  of  his  household. 

Upon  the  same  principle,  as  is  pointed  out  in  Smith's 
Master  and  Servant,  4th  ed.,  p.  197,  Lord  Mansfield  said  he 
always  non-suited  the  plaintiff  in  actions  brought  by  per- 
sons who  had  been  slaves,  and  who  had  continued  in  their 
master's  employment  after  coming  to  England  :  Rex  v. 
Thames  Bitton,  4  Doug.  300. 

In  such  cases  as  these  the  facts  appeared  in  the  plaintift's 
evidence  and  there  was  nothing  to  go  to  the  jury — no  proof 
of  an  express  contract,  and  the  circumstances  not  admitting 
an  implied  one. 

In  the  case  before  us  there  was  no  express  contract  be- 
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tween  the  parties.  What  the  plaintiff  received  or  was  Judgment, 
entitled  to  on  arriving  at  the  age  of  eigliteen  depended  Osler 
upon  the  bargain  made  with  the  defendant  by  her  father 
when  frhe  was  placed  as  an  infant  under  his  control,  and  it 
is  difficult  to  say  that  this  was  to  be  given  on  the  footing  of 
a  reward  for  services  rendered.  After  she  attained 
eighteen,  no  express  agreement  was  made,  and  we  must 
therefore  look  for  evidence  from  which  one  may  be  im- 
plied. If  the  plaintiff  is  to  recover  anything,  very  little 
would  suffice,  and  if  there  had  been  on  the  defendant's 
part  merely  a  desire  expressed  to  the  plaintiff  that  she 
would  remain  with  him,  and  services  rendered  by  her 
thereafter,  it  would  have  been  enouo-h  to  warrant  a  verdict 
quantum  meruit  even  though  nothing  whatever  had  been 
said  about  wages.  Nothing  was  in  fact  said  about  wages, 
and  the  difficulty  in  the  plaintiff's  way  is,  that  she  begins 
by  proving  that  her  home  had  always  been  with  defend- 
ant from  infancy  ;  that  he  was  in  loco  ^parentis  towards 
her,  and  that  she  had  been  brought  up  by  him  and  his 
wife  as  one  of  the  family  and  therefore  did  not  in  the  first 
instance  go  there  as  a  servant,  though  she  was  by  the 
agreement  made  with  her  father,  to  receive  a  sort  of  outfit 
or  portion  at  eighteen.  She  might  have  gone  away  on 
arriving  at  that  age,  or  before  it,  and  qua  servant  she 
could  have  claimed  nothing.  Instead  of  doing  so  she 
remained  in  his  house  without  any  apparent  change  in 
their  relations  until  her  father  came  to  take  her  away. 
Then,  according  to  her  own  statement,  which  agrees  with 
the  evidence  of  the  defendant  and  his  wife, — she  told  them 
that  she  "  would  stay  if  they  would  use  her  better  and  pay 
her  wages."  Taken  in  connection  with  the  fact  that  nothing 
had  previously  been  said  about  her  staying  for  wages,  the 
only  inference  that  can  justly  be  drawn  from  this  is,  that 
she  had  not  been  workino-  for  wao:es  from  the  time  she 
arrived  at  eighteen  until  her  father  came  for  her.  Her 
statement  entirely  fits  in  and  is  consistent  with  the  uncon- 
tradicted evidence  of  the  defendant  and  his  wife,  that  they 
were  willing  she  should  go  at  the  expiration  of  the  time 
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Judgment,  for  whicli  they  had  taken  her,  and  told  her  that  her  things 
OsLER  were  ready  for  her  at  any  time,  but  that  she  said  she  was 
J-^-  not  going  away  until  she  got  married.  This,  if  the  plain- 
tiff had  then  in  her  mind  the  intention  of  claimino-  wa<2:es, 
was  directl}^  to  mislead  and  deceive  the  defendants. 

It  appears  to  me  on  the  whole  that  there  was  no  evi- 
dence proper  to  be  submitted  to  the  jury  of  any  implied 
contract  to  pay  wages  or  remuneration  for  services,  and 
that  the  plaintiff  stayed  with  the  defendant  for  no  other 
reason  than  that  she  regarded  his  house  as  her  home, 
and  that  he  and  his  wife  permitted  her  to  do  so  without 
an}^  intention  on  either  side  that  she  should  bo  paid  for 
services  rendered  by  her. 

I  think,  therefore,  the  learned  Judge  should  have  entered 
a  non-suit  either  at  the  conclusion  of  the  plaintiff's  case, 
or  directed  a  verdict  for  the  defendant  when  tlie  whole  of 
the  evidence  was  in,  and  that,  the  case  having  been  sent 
to  the  jury,  the  verdict  entered  for  the  plaintiff  should  be 
set  aside  and  verdict  now  directed  for  the  defendant. 

I  may  add  a  reference  to  Reeve  v.  Reeve,  1  F.  &  F.  280, 
and  Otis  v.  Hall,  117  N.  Y.  131. 

Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 


Appeal  allowed  with  costs. 
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Cumberland  v.  Kearns. 

Covenants  for  title, — Local  improvement  rates. 

The  defendant  joined  in  a  petition  to  a  municipal  council  to  pass  a  by-law 
to  open  a  street  through  the  propei  ty  of  the  defendant  and  others  under 
the  local  improvement  clauses  ot  the  Municipal  Act.  The  petition  was 
adopted  and  a  by-law  passed  under  which  the  Mork  petitioned  for  was 
done.  Subsequently  the  defendant  sold  his  land  to  the  plaintififs  and  con- 
veyed it  to  them  by  deed  made  in  pursuance  of  the  Act  respecting 
Short  lorms  of  Conveyances,  containing  the  statutory  covenants 
for  title.  A  rate  to  pay  for  the  improvements,  payable  in  ten 
annual  instalments,  but  subject  to  commutation,  was  iuiposed  after- 
waids  upon  the  land  benefited,  including  that  sold  by  the  defendant. 

Held,  i.ffiiming  the  judgment  of  the  Chancery  Division,  18  0.  R.  151, 
tliat  the  rate  was  an  encumbrance  created  in  part  by  the  action  of  the 
defendant,  and  that  the  plaintifls  were  entitled  to  recover  damages 
under  ^the  covenants  for  quiet  enjoyment  and  against  encumbrances, 
the  amount  recoverable  being  the  smallest  amount  necessary  to  dis- 
charge the  encumbrance. 

This  was  an  appeal  from  the  judgmenfc  of  the  Chancery  statements 
Division,  reported  18  0.  R.  151. 

The  defendant  and  others  were  the  owners  of  a  hirge 
block  of  land  in  the  western  part  of  the  city  of  Toronto, 
between  Bloor  street  and  Dundas  street,  and  wished  to  run 
a  street  through  this  block  of  land  so  that  they  might  be 
able  to  sell  oti' the  property  in  building  lots.  For  tw^o  or 
three  years  attempts  were  made  by  tlie  owners  to  induce 
the  Council  to  take  the  matter  up  as  a  local  improvement, 
and  finally  in  February,  lS85,a  petition  was  presented  to  the 
Council, signed  by  the  defendant  and  the  other  owners  of  the 
property  to  be  benefited,  praying  that  the  stieet  might  be 
opened  and  the  work  constructed  as  a  local  improvement, 
the  cost  to  be  paid  by  special  rate  assessed  upon  the  pro- 
perty pursuant  to  the  provisions  of  the  Municipal  Act. 
The  defendant  was  active  in  promoting  the  petition  and 
in  obtaining  signatures  thereto. 

On  the  ^4th  of  February,  1885,  the  Committee  of  Works 
reported  to  the  Council  that  the  petition  had  been  signed 
by  the  requisite  number  of  property  owners  interested, 
representing  one-half  in  value  of  the  property  benefited, 
and  they  recommended  that  the  prayer  of  the  owners  should 
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Statement,     "be  granted  and  that  a  by-law  should  be  passed  to  give 
effect  to  it. 

The  matter  was  referred  to  the  Engineer,  who  on  the 
21st  of  April,  1885,  reported  that  the  cost  of  opening  the 
street,  including  compensation  for  land  and  structures  on 
the  line  of  the  proposed  street  and  all  necessary  grading 
and  fencing,  would  be  approximately  $8,200,  and  would  be 
assessed  equally  on  the  property  on  the  line  of  the  street 
in  proportion  to  the  frontage,  the  whole  being  equally 
benefited  by  the  proposed  improvement. 

This  was  passed  on  by  the  Works  Committee  to  the 
Council  on  the  same  day.  On  the  27th  of  April,  1885,  the 
Engineer  reported  to  the  Council  the  description  of  the 
property  which  would  be  specially  benefited  by  the  pro- 
posed work,  and  he  included  the  parcel  in  question  in  this 
action. 

Proceedings  were  then  taken  in  the  usual  manner  before 
the  Court  of  Revision,  and  the  Engineer's  report  was  con- 
firmed by  that  Court  on  the  24th  of  June,  1885. 

On  the  9th  of  July,  1885,  the  Council  passed  a  by-law 
in  which  it  was  recited  that  it  was  desirable  and  necessary, 
for  the  convenience  of  the  owners  of  the  property  mentioned 
in  the  Engineer's  report,  to  establish  and  open  up  a  public 
road  or  highway  at  the  expense  of  the  property  benefited, 
and  it  was  enacted  that  the  street  in  question  should  be  and 
thereby  was  established,  and  that  the  parcel  of  land  specially 
described  therefor  in  the  by-law  should  be  and  thereby  was 
taken  and  appropriated  for  and  established  and  confirmed 
as  a  public  street,  to  be  known  as  Margueretta  Street. 

On  the  23rd  of  September,  1885,  a  by-law  was  passed 
appointing  an  arbitrator  on  behalf  of  the  Council  to  deter- 
mine the  amount  of  the  compensation  to  be  paid  to  the 
owners  of  the  lands  expropriated. 

On  the  16th  of  October,  1885,  the  defendant  and  other 
property  owners  signed  a  memorandum  stating  that  they 
were  ready  and  willing  "  to  dedicate  and  give  so  much  of 
our  properties  as  form  part  of  the  said  street,  being  strips 
of  the  said  properties  measuring  33  feet  on  each  side 
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of  the  proposed  street  b}^  the  length  of  our  frontage,  and  Statement, 
to  take  and  receive  therefor  at  the  rate  of  S2.50  a  foot  for 
each  foot  of  said  strip." 

This  memorandum  was  adopted  by  the  Council  as 
settling  the  amount  to  be  paid  to  the  several  owners  as 
compensation  for  the  property  expropriated  for  the  street 
-and  no  arbitration  was  had.  A  report  of  the  Committee 
of  Works  (not  dated  but  prior  to  the  10th  of  November, 
1885,)  containing  a  statement  shewing  the  names  of  the 
several  owners,  their  frontages  and  the  amount  they  were 
to  receive  "  according  to  their  agreement  of  the  16th  of 
October,  1885,"  and  recommending  that  the  Treasurer 
-should  be  instructed  to  provide  funds  to  pay  the  amounts, 
was  subsequently  passed. 

The  statement  in  this  report  shewed  that  instead  of  the 
cost  of  the  whole  work  being  $8,200  as  estimated,the  cost  of 
the  land  alone  would  be  $19,126.33,  and  the  latter  sum  was 
on  the  10th  of  November,  1885,  directed  to  be  provided 
by  the  Treasurer  as  an  "  interim  appropriation." 

The  work  was  then  proceeded  with,  and  after  it  was 
done  a  by-law  was  passed,  on  the  29th  of  August,  1887, 
entitled  "By-law  to  provide  for  borrowing  money  by  the 
issue  of  debentures  secured  by  local  special  rates  on  the 
property  fronting  or  abutting  on  Margueretta  Street." 
This  by-law  contained  a  recital  of  the  petition  already 
referred  to  and  a  recital  that  the  street  had  been  opened 
and  that  the  whole  cost  was  $21,921.24,  of  which  the  City 
was  to  bear  $452.28,  and  it  enacted  that  a  rate  of  $44  and 
6  13/100  mills  per  foot  frontage  should  be  imposed  on  the 
real  property  described  and  benefited  (the  land  in  question 
being  included  in  the  description),  for  the  term  of  ten 
years,  in  order  to  raise  the  amount  annually  required  to 
meet  the  debentures  thereby  authorized  to  be  issued  for 
the  work. 

The  defendant  had  in  the  meantime  sold  the  land  in 
question  to  the  plaintiffs,  and  had  conveyed  it  to  them  by 
deed  bearing  date  the  14th  of  April,  1887.  This  deed  was 
made  in  pursuance  of  the  Act  Respecting  Short  Forms  of 
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Statement.  Conveyances,  with  the  usual  statutory  covenants,  among- 
Ouxiers,  the  covenants  for  quiet  enjoyment  and  against 
encumbrances,  which  in  the  long  form  are  as  follows: 

"And  that  it  shall  be  lawful  for  the  said  covenantee,  his 
heirs,  executors,  administrators  and  assigns,  from  time  to 
time  and  at  all  times  hereafter,  peaceably  and  quietly  to 
enter  upon,  have,  hold,  occupy,  possess  and  enjoy  the  said 
land  and  premises  hereby  conveyed,  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenances  ;  and  to  have, 
receive  and  take  the  rents,  issues  and  profits  thereof,  and 
of  every  part  thereof,  to  and  for  his  and  their  use  and 
benefit,  without  any  let,  suit,  trouble,  denial,  eviction,  in- 
terruption, claim  or  demand  whatsoever  of,  from  or  by 
him  the  said  covenantor,  or  his  heirs,  or  any  person  claim- 
ing, or  to  claim,  by,  from,  under  or  in  trust  for  him,  them 
or  any  of  them. 

And  that  free  and  clear,  and  freely  and  absolutely 
acquitted,  exonerated  and  for  ever  dischar-ged,  or  other^ 
wise  by  the  said  covenantor  or  his  heirs  well  and  suffici- 
entl}^  saved,  kept  harmless  and  indemnified  of,  from  and 
against  any  and  t^very  former  and  other  gift,  grant,  bargain, 
sale,  jointure,  dower,  use,  trust,  entail,  will,  statute,  recog- 
nizance, judgment,  execution,  extent,  rent,  annuity,  forfei- 
ture, re-entry,  and  any  and  every  other  estate,  title,  charge, 
trouble  and  encumbrance  whatsoever,  made,  executed, 
occasioned  or  suffered  by  the  said  covenantor  or  his  heirs, 
or  by  any  pei'son  claiming  or  to  claim,  by,  from,  under  or 
in  trust  for  him,  them  or  any  of  them. 

And  the  said  covenantor,  for  himself,  his  heirs,  executors- 
and  administrators,  doth  hereby  covenant,  promise  and 
agree,  with  and  to  the  said  covenantee,  his  heirs,  execu- 
tors, administrators  and  assigns,  that  he  hath  not  at  any 
time  heretofore  made,  done,  committed,  executed,  or  wil- 
fully or  knowingly  suflfered  any  act,  deed,  matter  or  thing*^ 
whatsoever,  whereby  or  by  means  whereof  the  said  lands 
and  premises  hereby  conveyed,  or  intended  so  to  be,  or  any 
part  or  parcel  thereof  are,  is,  or  shall  or  may  be  in  anywise 
impeached,  charged,  aflfected  or  encumbered  in  title,  estate 
or  otherwise  howsoever." 
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At  the  date  of  this  deed  the  street  had  already  been  Statement, 
constructed. 

SubsequentJy  the  plaintiffs  were  compelled  to  pay  one 
of  the  yearly  assessments  and  brought  this  action  against 
the  defendant  under  the  covenants  in  the  deed. 

The  action  was  tried  before  Robertson,  J.,  who  gave 
judgment  in  favour  of  the  plaintiffs  and  this  judgment 
was  affirmed  b}^  the  Divisional  Court  of  the  Chancery 
Division. 

T  he  defendant  appealed  and  the  appeal  came  on  to 
be  heard  before  this  Court  (Hag ARTY,  C.  J.  O.,  Burton^ 
OsLER,  and  Maclennan,  JJ.A.)  on  the  7th  of  March,  1890. 

J.  Haverson,  for  the  appellant.  The  assessment  in  ques- 
tion has  not  been  imposed  upon  the  land  by  means  of  any 
act  of  the  defendant,  so  that  there  has  been  no  breach  of 
his  covenants.  Under  the  Municipal  Act  there  are  two 
ways  of  having  local  improvements  effected.  The  city 
may  initiate  proceedings  for  an  improvement  and  unless  a 
certain  number  of  ratepaj^ers  affected  petition  against  the 
proposed  improvement,  the  city  may  carry  it  out.  On 
the  other  hand,  a  certain  proportion  of  the  ratepayers 
affected  may  petition  the  city  to  carry  out  an  improve- 
ment and  the  city  may  then  pass  upon  the  petition  and 
decide  to  carry  the  work  out.  This  is  what  was  done  in 
the  present  case,  but  in  each  case  the  decision  rests  with 
the  city,  and  it  is  not  bound  to  go  on  merely  because  a 
petition  is  presented  by  a  sufficient  number  of  ratepayers. 
Merely  signing  a  petition  has  no  effect.  It  is  clear  that  if 
the  city  had  initiated  proceedings  the  defendant  would 
not  be  liable  nor  would  he  be  liable  if  he  had  refused  to 
sign  a  petition  to  the  city  by  his  co-owners.  Admitting 
this,  how  is  it  possible  to  say  that  by  merely  signing  a 
petition  upon  which  the  city  came  to  a  decision  and 
decided  to  take  certain  proceedings  he  has  made  himself 
liable  ?  There  is  no  more  liability  than  if  the  defendant 
had  by  agitating  the  matter  got  the  city  to  take  it  up  and 
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Argument.  initiate  proceedings.  Moore  v.  Hynes,  22  U.  C.  K  107,  is 
really  a  case  in  favour  of  the  defendant.  In  that  case  the 
plaintiff  was  claiming  payment  of  arrears  and  also  of  a 
sum  sufficient  to  commute  the  future  payments,  but  it  was 
held  that  even  assuminor  that  the  rates  were  charcved  on 
the  land  still  they  were  charged  only  so  far  as  they  had 
fallen  into  arrear,  and  there  was  no  charge  so  far  as  the 
future  payments  were  concerned.  It  must  be  remembered 
also  that  in  that  case  the  covenants  were  unlimited,  while 
here  they  are  limited.  This  is  nothing  but  a  tax,  the 
arrears  of  which  onl}'^  form  an  encumbrance  :  St.  Sulpice 
V.  Montreal,  16  S.  C.  R  399.  The  plaintiffs  had  notice  of 
the  charge  and  were  aware  of  the  usage  of  the  city,  and 
knew  that  these  rates  would  be  paid  year  by  year,  and 
cannot  now  complain.  The  lands  in  question  being  speci- 
fically charged  with  a  rate  for  these  local  improvements 
are  relieved  from  a  proportion  of  the  general  taxes,  and 
if  the  plaintiffs  succeed  in  this  action  they  really  get  the 
land  free  from  taxes  for  several  years  to  come. 

J.  H.  Ferguson  for  the  respondents.  In  Moore  v.  Hynes, 
22  U.  C.  R.  107,  the  covenant  related  to  arrears  only.  It 
was  not  therefore  necessary  for  a  decision  of  that  case  to 
consider  whether  future  payments  would  be  a  charge  or 
not.  The  work  in  question  has  been  done  at  the  request 
of  the  defendant  and  the  other  property  owners,  and  with- 
out that  request  the  council  had  no  power  to  take  the 
proceedings,  so  that  each  person  signing  the  petition  did 
an  act  enabling  this  charge  to  be  imposed.  The  assess- 
ments became  a  charge  on  the  land  as  soon  as  the  by-law 
was  passed  and  that  was  before  the  deed  :  R.  S.  0.  (1887) 
ch.  184,  sec.  623.  The  transaction  is  simply  equivalent  to 
the  property  owners  borrowing  from  the  city  sufficient 
money  to  enable  the  proposed  improvement  to  be  made, 
and  the  city  taking  back  from  them  a  mortgage  on  their 
properties  to  secure  repayment  of  the  loan.  Mere  concur- 
rence in  an  act  of  others  is  a  breach  of  the  covenants  : 
Hobson  v.  Middleton,  6  B.  &  C.  303  ;  A  nderson  v.  Oppen- 
heimer,  5  Q.  B.  D.  602  ;  Butler  v.  Swinnerton,  Cro.  J ac. 


XVII.] 


CUMBERLAND  V.  K  EARNS. 


287 


656;  Dart,  Vendors  and  Purchasers,  p.  884.    The  plaintiffs  Argument, 
had  no  notice  that  the  assessment  was  unpaid.  They 
do   not  object  to  the  rate  for  the  block  pavement  or 
sewer,  but  they  were  entitled  to  assume  when  buying  the 
land  that  the  road-bed  was  paid  for» 
J.  Haver  son,  in  reply. 

May  13th,  1890.    Osler,  J.  A  :— 

The  question  is  whether  a  tax  or  assessment  imposed  by 
the  city  council  for  a  work  done  as  a  local  improvement 
on  the  petition  of  the  defendant  and  others  is  an  encum- 
brance upon  the  land  within  the  meaning  of  the  defend- 
^nt'scovenants  for  quiet  enjoyment,  free  from  encumbrances, 
and  that  he  has  done  no  act  to  encumber,  in  his  conveyance 
of  part  of  such  lands  to  the  plaintiffs.  The  case  is  in  some 
respects  novel,  but  when  the  facts  are  properly  understood 
I  think  the  principle  is  plain. 

The  defendant  and  others  being  owners  of  a  block  of 
land  in  the  northern  part  of  the  city  between  Bloor  street 
and  Dundas  street,  and  being  desirous  to  improve  it  other- 
wise than  at  their  own  expense,  for  the  purpose  of  selling 
it  to  thebestadvantao^e,  determined  to  run  a  street  throuo-h 
it  66  feet  in  width,  to  be  called  Margueretta  street,  on  each 
side  of  which  lots  of  a  convenient  size  could  be  laid  out. 
Naturally  it  was  undesirable  that  the  width  of  the  street 
should  be  lost  by  the  wasteful  process  of  dedication,  and 
turning  to  the  Municipal  Act  the  owners  discovered  a 
method  there  provided  by  which,  if  they  could  only  induce 
the  council  to  adopt  it,  the  city  would  not  only  advance 
to  them  the  value  of  the  land  required  for  the  street,  but 
would  also  assume  the  duty,  and  pay  in  the  first  instance 
the  cost,  of  laying  out  and  constructing  it,  taking  back  in 
effect  a  mortgage  for  the  whole  outlay  in  the  shape  of  a 
charge  to  be  created  by  the  special  assessment — a  charge 
which  would  not  be  felt  by  the  owners  in  consequence  of 
the  increased  value  given  to  the  rest  of  the  property  by 
means  of  the  improvement,  and  which  would  be  borne  by 
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the  purchasers  of  the  lots  unless  protected  by  the  covenants 
of  the  vendors. 

[The  learned  judge  stated  the  facts  in  detail,  as  above 
set  out,  and  continued  :] 

Upon  this  state  of  facts  it  appears  to  me  clear  that  the 
defendant's  covenants  are  broken. 

That  the  assessment  was  a  charge  upon  the  land  needs 
no  argument.    The  statute  makes  it  so. 

The  proceedings  were  taken  under  section  612  of  the 
Municipal  Act,  relating  to  local  improvements. 

Under  the  provisions  of  that  section,  local  improvements, 
including  the  opening  of  a  new  street,  may  be  either 
originated  by  the  council  and  carried  out  by  them  at  their 
own  instance  subject  to  the  control  which  the  ratepayers 
may  exercise  under  sub-section  4  (a),  or  may  be  under- 
taken at  the  instance  of  the  property  owners  who  may  set 
them  in  motic-n  by  presenting  a  petition,  as  in  the  present 
case,  for  the  work  or  improvement  they  desire,  signed  by 
at  least  two-thirds  in  number,  representing  one-half  in 
value,  of  the  owners  of  the  property  to  be  benefited. 
What  the  council  may  do  upon  receipt  of  such  a  petition 
is  "  to  make  the  necessary  assessment,  pass  the  necessary 
by-laws  and  take  all  proper  and  necessaiy  proceedings  for 
the  execution  of  such  work,  improvement  or  service,  with 
as  little  delay  as  possible." 

This  was  accordingly  done  by  the  council  upon  the 
defendant's  petition,  but  it  is  nevertheless  strong]}^  con- 
tended that  it  was  not  the  act  of  the  defendant  within  the 
meaning  of  his  covenant,  but  was  the  independent  legis- 
lative act  of  the  council  just  as  much  as  if  they  had 
themselves  initiated  the  jjroceeding,  because  they  had  a 
discretion  and  were  not  bound  to  accede  to  the  petition  or 
to  act  upon  it  at  all.  In  one  sense,  no  doubt,  it  was  the 
act  of  the  council,  but  the  question  is  whether  that  act 
was  not  brought  about  and  occasioned  by  and  at  the  in- 
stance of  the  defendant  and  his  associates.  To  that  ques- 
tion tlie  evidence  admits,  in  my  opinion,  of  but  one 
answer.    The  word  acts  means  something  done  by  the 
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person  against  whose  acts  the  covenant  is  made,  and  the  Judgment, 
word  means  has  a  similar  meaning,  something  proceeding  Osler 
from  the  person  covenanting :  Spencer  v.  Mavfiott,  1  B.  h 
C.  457 ;  Dennett  v.  Atherton,  L.  R.  7  Q.  B.  316 ;  Carpenter 
V.  Parker,  3  G.  B.  N.  S.  200. 

The  defendant  was  an  actively  consenting  party  to  what 
was  done,  and  the  council  in  making  the  improvement 
and  imposing  the  assessment  derived  their  power  to  do  so 
from,  and  acted  at,  his  instance  and  that  of  his  fellow  peti- 
tioners. The  defendant  was  active  in  promoting  tlie 
petition  and  he  caused  it,  when  signed  by  a  sufficient  num- 
ber, to  be  presented  to  the  council  for  the  express  purpose 
of  inducing  them  to  make  the  improvement  petitioned  for 
and  to  charge  the  cost  of  it  by  a  special  assessment  upon 
his  land  and  that  of  the  other  signatories.  It  is  true  that 
the  council  might  have  rejected  it,  but  they  did  not 
reject  it.  On  the  contrary  they  adopted  it  and  acted  upon 
it  as  all  their  subsequent  proceedings  shew.  The  defend- 
ant meant  and  intended  that  they  should  act  upon  it,  and 
their  doing  so  was  the  probable  and  direct  consequence  of 
his  act  in  promoting  it  and  urging  it  upon  them.  In 
cases  of  this  kind,  where  the  council  proceed  upon  a  petition, 
they  are,  in  a  sense,  the  agents  of  the  property  owners  in 
making  the  improvements  and  imposing  the  assessment.  I 
think  the  Court  below  w^ere  right  in  saying  that  the  plaintiff 
and  his  friends  set  the  council  in  motion  and  that  the  tax 
was  imposed  by  his  instrumentality  and  procurement. 
Through  his  act  and  by  his  request  the  council  imposed 
the  tax  and  occasioned  the  encumbrance.  And  through 
an  act  done  by  him  by  inducing  them  to  make  the  improve- 
ment and  impose  a  tax  for  it  the  premises  sold  to  the 
plaintiffs  were  encumbered.  As  he  himself  puts  it,  the 
city  lent  him  and  the  others  the  price  of  the  expro- 
priated land  and  advanced  money  in  paying  for  the  im- 
provements and  assessed  it  back  upon  the  frontages,  and 
this  was  done  at  their  request.  That  is  the  pith  of  the 
matter,  and  I  think  it  comes  within  the  defendant's  cove- 
nants.   Suppose  the  defendant  had  procured  a  burden  or 
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Judgment,  encumbrance  to  be  imposed  upon  the  land  by  means  of  a 
OsLER  private  Act,  I  see  not  but  that  upon  the  princi[)les  applic- 
able  to  such  acts  they  would  come  within  the  qualified 
covenants:  Maxwell,  p.  363,  Wilberforce,  pp.  220,  222;  Kiiig 
V.  Toms,  1  Dougl,  at  p.  406.  I  have  noticed  one  case  in 
which  the  point  w^as  raised  but  it  did  not  become  necessary 
to  decide  it:  Blatchford  v.  Plymouth,  3  Bing.  N.  C.  691. 

The  final  by-law  distributing  the  assessment  upon  the 
several  properties  was  not  passed  until  after  the  convey- 
ance to  the  plaintiffs,  but  that  was  only  the  necessary  act 
for  the  completion  of  the  proceedings  which  had  been 
already  taken  at  the  defendant's  instance.  The  observations- 
of  Brett,  L.  J.,  in  ^?2c?ersc>?i  v.  Oppenheimer,  5  Q.  B.  D. 
602,  are  very  much  in  point.  Distinguishing  that  case 
from  others  cited  he  says  :  (p.  607.)  "In  the  cases  which 
have  been  cited  to  us,  an  authority  to  do  an  act  had  been 
given  by  the  lessor  before  the  granting  of  the  lease,  and 
afterwards  an  act  had  been  done  pursuant  to  that 
authority;  that  is  to  say  an  act  had  been  committed  by 
some  person  authorized  by  the  prior  authority  of  the  lessor 
to  do  it,  which  had  diminished  the  tenant's  enjoyment 
of  the  premises  demised  to  him.  In  these  cases,  although 
the  authority  had  been  given  before  the  lease,  the  act  had 
been  done  after  it  ;  it  w^as,  therefore,  an  act  for  which  the 
lessor  was  responsible,  he  having  conferred  the  authority 
to  do  it,  and  the  act  was  done  during  the  enjoyment  by" 
the  lessee."  Here  the  city  had  acquired  a  paramount 
right  to  complete  the  proceedings  begun  and  taken  at  the 
instance  of  and  for  the  defendant,  and  the  last  by-law  is 
as  much  attributable  to  his  action  as  the  first. 

No  argument  was  addressed  to  us  on  the  subject  of  the 
damages,  and  I  have  no  doubt  the  Court  below  rightly  held 
that  the  amount  recoverable  was  the  smallest  amount 
necessary  to  discharge  the  encumbrance,  viz.:  the  amount 
at  which  the  assessment  might  be  commuted  under  the 
by-law. 

I  need  hardly  say  that  when  the  council  initiate  the 
proceedings  sua  sponte  the  tax  imposed  is  not  in  an^r 
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sense  an  encumbrance  attributable  to  the  act  of  vendor.  Judgment. 
So  also  where  a  general  by-law  has  been  passed  direct-  Osler 
ing  all  improvements  to  be  made  on  the  local  improvement 
system  under  section  625. 

I  think  the  appeal  vshould  be  dismissed. 

Maclennan,  J.  A. : — 

I  have  had  some  doubt  in  this  case  but  have  come 
to  the  same  conclusion  as  my  learned  brothers,  that  the 
appeal  should  be  dismissed.  The  covenant  is  that  the 
defendant  had  done  nothing  whereby  the  lands  were  or 
should  or  might  be  in  any  wise  encumbered,  and  what  the 
defendant  had  done  was  that  he  had  requested  the  corpor- 
ation of  the  city  of  Toronto  to  open  Margueretta  street  and 
to  take  steps  to  charge  the  lands  in  question  and  other 
lands  with  the  expense  of  opening  and  grading  the  same. 
When  the  deed  was  made  the  corporation  had  so  far  com- 
plied with  the  request  that  they  had  opened  the  street. 
They  had  incurred  the  expense  but  they  had  not  actually 
imposed  the  charge  by  passing  the  necessary  by-law 
for  the  purpose. 

My  doubt  was,  that  inasmuch  as  it  was  entirely  optional 
with  the  city  corporation  to  comply  or  not  to  comply  with 
the  defendant's  request,  the  encumbrance  which  it  after- 
wards imposed  as  a  deliberative  and  not  an  obligatory  act, 
could  hardly  be  regarded  as  the  consequence,  within  the 
meaning  of  the  covenant,  of  the  defendant's  request. 

It  is  however  a  general  rule  that  every  person  is  answer- 
able for  what  is  done  at  his  request,  though  the  person 
requested  be  under  no  obligation  to  do  the  act,  as  for 
example  a  request  to  commit  a  trespass  or  an  assault  or  to 
make  an  arrest.  And  so  I  think  that  the  encumbrance  in 
question  having  been  imposed  at  the  request  of  the  defend- 
ant, that  request  must  be  regarded  as  an  act  done  by  him, 
within  the  meaning  of  the  covenant. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


Appeal  dismissed  luith  costs. 
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The  Electric  Despatch  Company  of  Toronto  v.  The 
Bell  Telephone  Company  of  Canada. 

Contract — Telephone  Company— -Covenant  not  to  transmit  orders. 

Statement.  This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Chancery  Division,  reported  17  0.  R.  495,  and  came 
on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  J  J.  A.)  on  the  11th  and 
12th  of  March  1890. 

Rohinson,  Q.  C,  and  Moss,  Q.  C,  for  the  appellants. 
Lash,  Q.  C,  and  B.  G.  Wood,  for  the  respondents. 

Judgment.  May  13th,  1890.  The  Court  being  divided  in  opinion 
the  appeal  was  dismissed  with  costs. 

Per  Hagarty,  C  J.  0.,  and  Burton,  J.  A.  The  coven- 
ant in  question  was  broken,  subscribers  being  enabled  by 
the  active  intervention  of  the  defendants  to  give  orders  of 
the  kind  referred  to  to  persons  other  than  the  plaintiffs. 

Per  Osler,  and  Maclennan,  JJ.  A.  The  covenant  was 
not  broken,  the  defendants  taking  no  active  part  in  the 
transmission  of  the  messages,  but  merely  allowing  sub- 
scribers to  communicate  with  one  another  in  the  usual 
manner. 
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LeMay  v.  Canadian  Pacific  Railway  Company. 

Railways  -Master  and  servant^NeriUgmce — "  Any  'person  injured''^ — 51 
Vic.  ch.  29,  sec.  262,  sub-sec.  3  ;  sec.  289.  [D.) 

A  servant  of  a  railway  company  is  a  "person"  within  the  meaning  of  51 
Vic.  ch.  29,  sec.  289,  (D  ),  and  as  such  is  entitled  to  recover  damages 
if  injured  by  the  negligence  of  his  employers  in  omitting  to  comply 
with  the  provisioas  of  section  232,  by  packing  frogs  as  therein  directed. 

Judgment  of  the  Chancery  Division,  18  O.  R.  314,  afl&rmed, 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  the  Chancery  Division,  reported  18  0.  R.  314 

The  plaintiff,  while  employed  as  a  switchman  by  the 
defendants,  had,  on  the  20th  of  October,  1888,  his  left  foot 
caught  in  an  unpacked  frog,  and  was  run  over,  his  foot 
being  so  badly  injured  that  amputation  was  necessary. 
The  action  was  brouo^ht  to  recover  damaoes,  and  was  tried 
before  Falconbridge,  J.,  and  a  jury,  at  Port  Arthur,  at  the 
Summer  Assizes  of  1889. 

The  following  were  the  questions  submitted  to  the  jury 
and  their  answers  thereto. 

1.  Did  the  plaintiff,  before  the  happening  of  the  accident, 
have  notice  or  knowledge,  or  ought  he  to  have  had  notice 
or  knowledge,  that  the  frog  was  not  packed  ?  A.  We 
believe  he  did  not  have  notice,  and  should  have  had  notice. 

2.  Did  the  accident  happen  to  the  plaintiff  by  reason  of 
the  frog  not  being  packed  in  accordance  with  the  statute? 
A.  We  believe  that  it  did. 

3.  Did  the  plaintiff  receive  the  injuries  while  engaged 
in  the  discharge  of  his  duties  as  a  servant  of  the  defen- 
dants, and  in  consequence  of  the  discharge  by  him  of  such 
duties  ?  A,  We  believe  he  received  the  injuries  in  the 
discharge  of  his  duties,  and  in  consequence  of  them. 

4.  Was  the  plaintiff  guilty  of  contributory  negligence  ? 
A.  We  do  not  believe  that  he  was. 

5.  If  the  plaintiff'  should  be  held  entitled  to  damages, 
at  what  sum  do  you  fix  them  ?  A.  Twentj^-five  hundred 
dollars. 

Upon  these  findings  judgment  was  entered  for  the  plain- 
38 — VOL.  XVII.  a.r. 
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Statement,     tiff  with  costs,  and  this  judgment  was  affirmed  by  the 
Divisional  Court. 

The  defendants  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton, 
OSLER,  and  Maclennan,  J  J.  A.)  on  the  13th  of  March, 
1890. 

Robinson,  Q.  C,  and  G.  F.  Shepley,  for  the  appellants. 
The  provisions  of  R.  S.  0.  (1887),  ch.  212,  and  R.  S.  0. 
(1887),  ch.  141,  do  not  apply  to  this  action;  the  former 
because  the  defendants  are  not  within  the  jurisdiction  of 
the  Province  of  Ontario,  and  the  latter  because  no  notice 
has  been  given  as  required  b}^  that  Act.  The  case  turns 
upon  the  construction  of  sections  262  and  289  of  the 
Dominion  Railway  Act,  51  Vic.  ch.  29.  The  appellants 
contend  that  under  section  289  servants  of  the  company 
have  no  new  right  of  action  against  the  company  ;  that  is, 
that  servants  p.re  not  included  in  the  words  any  person," 
but  that  as  to  them  the  common  law  doctrine  still  applies, 
and  that  as  in  this  case  the  accident  happened  owing  to 
the  negligence  of  a  fellow-servant  the  plaintiff  cannot 
recover. 

The  general  right  of  action  given  by  the  section  in 
question  must  be  construed  with  reference  to  the  acts  pro- 
hibited, or  the  omissions  referred  to,  in  the  previous  sections, 
and  among  these  previous  prohibitions  and  requirements, 
are  many  which  are  applicable  only  to  the  protection  of 
the  public.  If  Parliament  had  intended  to  effect  a  radical 
change  in  the  common  hxw  affecting  the  relations  between 
master  and  servant,  it  would  have  adopted  apt  legislation 
for  that  purpose.  It  is  not  to  be  presumed  that  Parlia- 
ment intended  to  abrogate  the  common  law,  nor  is  it 
necessary,  in  order  to  give  a  reasonable  and  full  effect  to 
the  section  in  question,  that  it  should  be  considered  as  so 
doing,  when  this  provision  may  very  reasonably  be  inter- 
preted as  relating  to  the  rights  of  the  public  in  the  pre- 
ceding sections  referred  to. 

In   the   United    States,  statutes  of   this  kind  have 
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been  construed  as  not  applying  between  master  and  Argument, 
servant :  Randall  v.  Baltimore  &  Ohio  R.  W.  Co.,  109 
U.  S.  478  ;  Ga.rle  v.  Bangor,  etc.,  R.  W.  Co.,  43  Me.  209  ; 
Rohback  V.  I^acific  R.  W.  Co.,  43  Mo.  187  ;  Proctor  v. 
Hannibal,  etc.,  R.W.  Co.,  64  Mo.  112;  Sullivan  v.  Missis- 
sippi, etc.,  R.  W.  Co.,  11  Iowa  421  ;  Thompson  on  Neglig- 
ence, pp.  1004,  1005  ;  2  Harvard  L.  Rev.  p.  212. 

There  being  no  decisions  on  the  question  in  our  own 
Courts,  the  American  authorities  ought  to  be  followed. 

Assuming,  however,  that  the  section  in  question  does 
apply  to  servants,  it  merely,  at  most,  removes  out  of  the 
servant's  way  the  defence  that  the  master  might  otherwise 
have  raised,  that  the  omission  to  pack  the  fi'ogs  was  one 
of  the  risks  of  the  employment.  To  the  master  are  still 
left  all  other  defences  which  he  might  have  set  up  at 
common  law.  To  enable  the  servant  to  succeed,  therefore, 
it  must  be  shewn  that  he  was  himself  ignorant  of  the 
defect,  and  that  the  master  was  aware  of  it.  Here  the 
jury  have  found  that  the  plaintiflf'  ought  to  have  known  of 
the  defect  in  question,  and  this  is  fatal  to  the  right  of 
recovery:  Griffiths  \.  The  London  and  St.  Katharine  Docks 
Co.,  12  Q.  B.D.  493,  13  Q.  B.  D.  259;  Clegg  v.  Grand  Trunk 
R.  W.  Co.,  10  0.  R.  708  ;  Thompson  on  Negligence,  p.  995. 
ThoTiias  V.  Quartermaine,  18  Q.  B.  D.  685,  and  that  class 
of  cases,  do  not  apply,  they  being  decided  under  special 
legislation,  doing  away  with  the  common  law  doctrine.  See 
Patterson  on  Railway  Accident  Law,  pp.  160,  382. 

Delamere,  Q.  C,  for  the  respondent.  The  only  reason- 
able construction  of  this  section  is,  that  it  gives  to  any 
person,  whether  a  servant  or  not,  a  statutory  right  of 
action  for  negligence  of  the  company.  It  is  not  a  ques- 
tion of  negligence  by  a  fellow  servant.  The  company 
could  not  delegate  their  responsibility  to  a  subordinate, 
and  if  they  chose  to  leave  to  a  subordinate  the  duty  of 
complying  with  the  terms  of  the  statute,  and  that  subor- 
dinate did  not  comply  with  these  requirements,  the  com- 
pany are  not  in  any  way  relieved.  The  requirement  as  to 
packing  frogs  cannot  apply  to  the  public  alone,  if  indeed 
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Argument.  it  applies  to  them  at  all.  Such  a  requirement  can  only  be 
intended  for  the  protection  of  persons  who  have  occasion 
to  cross  the  tracks  of  the  railway  company,  and  the  only 
persons  who  have  the  right  to  do  this  are  the  servants  of 
the  railway  company,  the  public,  if  they  attempt  to  do 
this,  beino  trespassers.  Manj^  of  the  other  provisions  of 
the  statute  apply  clearly  to  servants  of  the  company 
though  the  word  "  person  "  is  used.  The  American  cases 
do  not,  when  carefully  considered,  go  further  than  to  pre- 
serve to  the  master  the  right  to  say  that  the  negligence 
complained  of  is  not  his  but  that  of  a  servant,  and  to 
enable  him  to  raise  the  defence  that  the  negligence  being 
that  of  the  fellow  servant,  the  servant  complaining  cannot 
recover,  but  in  this  case  and  under  our  statute,  the  defence 
that  the  negligence  complained  of  is  that  of  a  fellow  ser- 
vant cannot  be  raised.  The  duty  is  the  duty  of  the  master, 
and  the  neo^iaence  is  also  therefore  the  neMicrence  of  the 
master.  Even  admitting  that  there  was  negligence  on  the 
part  of  the  fellow  servant,  still  there  was  also  negligence 
on  the  part  of  the  master,  and  in  that  case,  the  servant  in- 
jured could,  even  at  common  law,  bring  his  action.  The 
answer  of  the  jury  that  the  plaintiff  should  have  had  notice 
that  the  frog  was  not  packed,  means  that  the  defendants 
should  have  informed  him  of  that  fact,  and  not  that  he 
himself  should  have  been  aware  of  it.  This  is  plain  from 
readinoj  the  Jud^fe's  charo^e,  and  from  read  in  the  other 
answers  of  the  jury,  for  they  find  against  contributory 
negligence,  and  therefore  necessarily  against  knowledge  on 
the  part  of  the  plaintiff. 
Robinson,  Q.  C.>  in  reply. 

May  13th,  1890.    Hagarty,  C.  J.  O  :— 

I  do  not  think  that  any  question  of  importance  requires 
extended  notice  on  this  appeal  except  the  very  serious 
point  as  to  whether  the  remedy  given  by  the  statute 
applies  to  railway  servants.  As  to  the  meaning  of  the 
answer  of  the  jury  to  the  question  whether  the  plaintiff 
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had  notice  or  knowledge,  or  ought  to  have  had  notice  or  Judgment, 
knowledge  that  the  frog  was  not  packed,  I  agree  with  the  Hagarty 
learned  Chancellor.  C.J.O. 

Looking  at  the  Judge's  charge  it  would  seem  that  the 
jury  were  being  directed  to  the  enquiry  whether  the  plain- 
tiff personally  knew  or  ought  to  have  known  that  it  was 
not  packed.  But  I  cannot  see  any  rational  ground  for 
interfering  from  any  possible  misunderstanding  on  this.  I 
do  not  think  the  jury  meant  to  impute  any  want  of  care 
in  not  seeino^  that  this  defect  existed.  The  omission  either 
to  ask  or  not  to  answer  such  a  question,  would  not,  I 
conceive,  warrant  an  interference  with  the  verdict,  look- 
ing at  the  other  findings  of  the  jury. 

On  the  main  point.  It  must  certainly  be  a  matter  of 
very  great  regi'et  if  the  law  requires  us  to  hold  that  cer- 
tain statutable  requirements  for  the  safety  apparently  of 
all  persons,  must  be  held  to  have  excluded  from  their 
operation  the  class  almost  exclusively  affected  by  their 
non-observance. 

The  appellants  argue  that  the  section  in  question  only 
applies  to  persons  not  railway  servants.  Neither  railway 
passengers  nor  the  general  public  can  be  regarded  as 
likely  to  suffer  from  non-packing  of  a  frog. 

The  general  public  in  fact  are  by  the  same  statute  (sec- 
tion 273)  forbidden  to  trespass  on  the  track  under  a 
penalty. 

We  find  in  the  same  Act  (section  192)  provisions  for  en- 
suring a  headwfiy  of  at  least  seven  feet  between  the  top  of 
the  highest  freight  car  and  any  bridge  under  which  the 
road  passes. 

.  It  is  difficult  to  see  what  'persons  outside  the  class  of 
railway  servants  are  intended  to  be  protected.  Neither 
passengers  nor  the  general  public  would  be  likely  to  be 
found  on  the  tops  of  freight  cars. 

It  may  be  inferred  from  some  language  of  the  late 
Chief  Justice  Cameron  in  McLauchlin  v.  Mviland  R.  W. 
Co.,  12  0.  R.  418,  that  he  leaned  against  the  right  of  a  ser- 
vant to  recover,  but  he  and  his  brethren  decided  the  case 
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Judgment,   on  other  grounds  and  under  the  statute  law  as  it  then 

Hagarty  existed,  prior  to  the  Act  of  1888. 
C.J.O.  Section  262  provides  for  the  packing  of  frogs.  It  has  a 
sub-section,  (5),  enacting  that  "  the  oil  cups  or  other  appli- 
ances used  for  oiling  the  valves  of  every  locomotive  in  use 
upon  any  railway  shall  be  such  that  no  employee  shall  be 
required  to  go  outside  the  cab  of  the  locomotive,  while  the 
same  is  in  motion,  for  the  purpose  of  oiling  such  valves." 

Now,  this  enactment  specially  provides  for  the  safety  of 
the  servants — to  no  other  class  could  its  direction  be  ap- 
plicable. 

I  suppose  the  defendants'  counsel  would  urge  the  ex- 
loressio  unius  doctrine  here.  I  do  not  think  it  would 
apply,  as  it  was  necessary  to  name  the  persons  who  could 
possibly  be  atiected. 

Then  section  289  declares  that  every  company  causing  or 
permitting  anything  to  be  done  contrary  to  the  provisions 
of  the  Act,  or  omitting  to  do  any  matters,  etc.,  required  to 
be  done,  etc,,  is  liable  to  any  person  injured  thereby  for 
the  full  amount  of  damages  sustained  by  such  act  or 
omission. 

The  main  contention  of  defendants  is,  that  Parliament 
cannot  be  held,  by  implication,  as  intending  to  alter  the 
common  law  as  to  one  servant  being  barred  from  recover- 
ing against  his  employer  for  injuries  received  through  the 
negligence  of  a  fellow  servant. 

Even  if  we  adopt  this  general  argument  we  may  find  it 
difficult  to  apply  it  to  the  facts  of  this  case. 

The  company  is  directed  to  have  the  frogs  packed. 

The  frog  in  question  had  never  been  packed. 

There  was  a  lumber  siding  constructed  in  August,  two 
months  before  the  accident,  and  there  was  a  frog  in  it. 

William  Eraser,  a  section  foreman,  proved  that  he  put 
the  frog  in  ;  that  it  never  was  packed.  '  He  said  he  "  was 
taken  from  one  work  to  another,  and  was  too  busy  laying 
temporary  tracks  down  and  taking  them  up  all  over."  We 
thus  see  that  the  company  presented  this  piece  of  new 
work  for  use  in  the  first  instance  without  having  it  in 
the  state  required  by  law  for  the  protection  of  anybody. 
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This  appears  to  me  a  default  on  their  part,  removed  Judgment, 
from  all  difficulties  arising  from  the  common  employment  Hagarty 
doctrine.    They  offer  a  road  for  use  in  the  beginning  with-  C.J.O. 
out  the  statutory  safeguards.    This  appears  to  be  em- 
phatically their  own  default,  just  as  if"  they  commence 
running  trains  over  a  road  before  the  bridges  are  fully 
completed  or  safe. 

When  the  plaintiff,  their  servaut,  is  required  in  his 
duties  to  work  in  this  new  section,  I  think  it  is  not  the 
neglect  or  default  of  a  fellow  servant  that  should  be  re- 
garded, but  the  positive  default  of  the  employers,  the  com-  ' 
pany,  in  presenting  or  opening  that  section  for  use  before 
it  was  legally  fit  for  use.  I  look  upon  the  duty  of  seeing 
that  a  track  is  fib  for  use  and  properly  safeguarded  as 
required  by  law  before  its  ])eing  used,  as  a  duty  which  the 
company  must  perform  at  its  peril,  and  that  it  will  not 
excuse  them  to  prove  that  they  gave  directions  to  have 
everything  done  rightly  and  legally.  It  might  present  a 
different  aspect  if  the  portion  of  road  had  been  all  right  at 
its  opening  —  the  frog  duly  packed — and  that  by  some 
servant's  neglect  it  had  not  been  re-packed.  The  original 
omission  to  pack  the  frog  cannot,  as  I  think,  be  properly 
excusable  as  the  negligent  act  of  a  servant  in  a  common 
employment  with  plaintiff. 

I  think  the  appeal  should  be  dismissed. 

Burton,  J.  A. : — 

There  is,  no  doubt,  some  ambiguity  in  the  answer  to  the 
first  question  submitted  to  the  jury,  but  if  the  defendants 
.wished  to  have  availed  themselves  of  that  as  an  answer  in 
their  favour  they  should,  I  think,  before  the  jury  left  the 
box,  have  obtained  a  more  explicit  reply,  and  it  cannot 
now,  read  in  connection  with  the  answer  to  the  fourth  ques- 
tion, be  treated  otherwise  than  establishino-  that  on  the 
whole  facts  the  plaintiff  was  not  guilty  of  any  such  con- 
tributory negligence  as  disentitles  him  to  recover. 

Upon  the  main  contention  that  the  words  "  any  per- 
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Judgment.         "      ^ot  include  the  veiy  persons  for  whose  protection 
Burton     the  section  of  the  statute  was  presumably  passed,  I  should 
J. A.       require  very  cogent  authority  for  adopting  such  a  con- 
struction. 

The  case  referred  to  in  the  United  States  Supreme 
Court,  Randall  v.  Baltimore  &  Ohio  R.  W.  Co.  109  U.  S. 
478,  though  not  binding  upon  us,  would  be  entitled 
to  our  gravest  consideration,  and  if  it  had  decided  this 
point  expressly,  I  must  confess,  speaking  for  myself, 
that  I  should  hesitate  a  good  deal  before  setting  up  my 
own  opinion  against  the  unanimous  decision  of  that 
tribunal ;  but  I  feel  it  is  no  authority  for  the  contention 
for  which  it  w^as  cited. 

That  case  decides,  (and  my  dissenting  judgment  in  a  case 
decided  some  years  ago  in  this  Court,  RoHenherger  v.  The 
Grand  Trunk  R.  IF.  Co.,  8  A.  R.  482,  will  show  that  I  fully 
agree  in  that  decision),  that  the  provisions  of  the  statute 
which  require  the  railwa}^  company  to  blow  the  whistle  or 
ring  the  bell  when  approaching  a  highway,  which  it  crosses^ 
apply  only  to  persons  travelling  upon  the  highway  so  inter- 
sected upon  the  same  level,  and  meeting  with  injury  by 
actual  collision,  and  not  to  persons  passing  over  a  bridge 
above  the  railway  or  upon  the  highway  at  a  distance  from 
the  intersection,  to  whom  the  railway  company  owes  no 
dufcv. 

It  is  authority  that  the  words  "any  person,"  are  not 
always  to  receive  a  literal  construction,  but  should  be  con- 
sidered in  connection  with  the  entire  statute,  and  that, 
if  when  literally  construed  they  would  lead  to  a  conflict 
between  difierent  portions  of  the  Act,  or  to  absurd  con- 
clusions, they  may  be  restricted  or  enlarged  in  their 
operation  so  as  to  cause  each  part  of  it  to  harmonize  with 
every  other  part. 

To  the  same  effect  is  the  decision  of  the  Court  of 
Appeal  of  the  State  of  New  York  in  Harty  v.  Central 
Railway  of  New  Jersey,  43  N.  Y.  (3  Hand)  468  ;  and  of  the 
Supreuje  Court  of  Rhode  Island,  in  O'Donnell  v.  Provi- 
dence,etc.  R.  W.  Co.,  6  R.  I.  216,  and  is  a  canon  of  construc- 
tion well  understood  in  England  and  our  own  country. 
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In  accordance  with  this  rule  of  construction,  I  should  Judgment, 
have  held  that  a  servant  did  not  fall  within  the  words,  Burton 
''any  person,"  in  a  case  arising  under  tliat  section  for  omit- 
ting  to  ring  the  bell  on  approaching  a  highway;  but 
applying  the  same  rule  of  construction,  I  should  have  come 
to  the  conclusion  that  this  section  in  reference  to  the  pack- 
ing of  frogs,  was  intended  primarily  for  the  protection  of 
the  very  class  of  which  this  plaintiff  is  one. 

Whether,  although  the  action  is  given  by  the  statute,  it 
would  be  open  to  the  company  to  raise  the  question  of 
common  employment,  does  not  arise  in  this  case,  and  it  is 
unnecessary  therefoi'e  to  express  any  opinion. 

The  neglect  of  duty  in  this  case  was  that  of  the  princi- 
pal not  of  a  fellow  servant,  and  I  think  no  case  has  been 
made  out  for  our  interference  with  the  judgment  which  the 
plaintiff  has  in  his  favour. 

OsLER,  J.  A. : — 

I  admit  the  force  of  the  argument  ao^ainst  oivino^  the 
extended  meaning  to  the  words  "  any  person,"  as  used  in 
section  289  of  the  Railway  Act,  where  the  statute  gives  a 
right  of  action  to  "  any  person"  injured  by  the  act  or 
omission  of  the  compan}^.  I  agree  that  it  is  not  to  be  con- 
strued in  derogation  of  the  common  law  rule  as  to  the 
non-liability  of  the  master  for  an  injury  sustained  by  one 
servant  through  the  negligence  of  a  fellow  servant,  unless 
in  the  case  of  the  particular  act  or  omission  provided 
against  such  extended  construction  is  plainlj^  required. 

That  principle,  I  think,  is  very  clearly  laid  down  in 
several  of  the  cases  cited :  Carle  v.  Bavgor,  etc.  R.  W, 
Co.,  43  Me.  269  ;  Sullivan  v.  Mississijjpi,  etc.  R  W.  Co., 
11  Iowa  421  ;  Proctor  v.  Hannibal,  etc.  R.  W.  Co.,  64 
Mo.  112;  Randall  v.  Baltimore  &  Ohio  R.  ir.  Co.,  109 
TJ.  S.  478.  In  the  last  case  it  was  held  that  a  statute 
containing  a  provision  similar  to  that  in  our  Railway 
Act  for  sounding  the  whistle  or  ringing  the  bell  of  the 
engine  of  a  train  approaching  a  highway  crossing  was 
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Judgment,  intended  for  the  protection  of  travellers  on  the  highway, 
OsLER  this  Court  held  in  Rosenberger  v.  Grand  Trunk  K  W.  Go., 
J'^'  8  A.  R  482  ; — affirmed  by  the  unanimous  judgment  of  the 
Supreme  Court,  9  S.  C.  R  311 — and  that  a  clause  enacting 
that  the  railway  company  should  be  liable  "to  any  person 
injured"  for  all  damages  sustained  by  reason  of  such  neglect, 
did  not  make  the  company  liable  for  an  inj  ury  caused  by 
the  negligence  of  the  fireman  in  this  respect,  to  a  fellow 
servant  who  had  been  struck  and  injured  by  an  engine 
moving  in  the  raih-oad  yard  where  he  was  working. 

I  refer  also  to  Endlich  on  Statutes,  sees.  127,  128 ;  The 
Warkiuorth,  9  P.  D.  20,  and  Kraemer  v.  Gless,  10  C.  P.  470. 

In  the  case  at  bar,  the  plaintiff  was  a  switchman  in  the 
defendants'  employment,  and  the  injury  complained  of  was 
sustained  in  consequence  of  the  omission  to  pack  the  rail- 
way frog  between  the  fixed  rails  of  a  switch,  as  required 
by  section  262  of  the  Act.  I  am  clearly  of  opinion  that 
in  such  a  case  the  plaintiff,  though  a  fellow  servant  of  the 
person  in  the  employment  of  the  company,  through  whose 
negligence  the  omission  to  pack  the  frog  occurred,  is  a 
"  person  injured"  within  the  meaning  of  section  289,  and 
can  maintain  an  action  therefor  against  the  company. 

I  think  we  are  entitled  to  say  that  it  is  a  matter  of  com- 
mon knowledge  that  the  persons  who  usually  sustain 
injury  through  the  omission  to  pack  the  frog,  are  the 
switchmen  and  brakesmen  whose  duties  in  coupling  and 
uncoupling  and  shunting  cars,  involve  their  constant  pres- 
ence on  the  track  at  this  dangerous  place ;  and  therefore 
that  the  provisions  of  sub-sections  2,  3,  and  4  of  section  202, 
were  introduced  and  intended  by  the  legislature,  so  far  as 
frogs  are  concerned, directly  for  their  protection;  and  we  find 
them  associated  with  another  provision,  (sub-section  5),  in 
the  same  section,  for  the  safety  of  "  employees,"  relating  to 
oil  cups  for  oiling  the  valves  of  a  locomotive.  An 
additional  argument  in  favour  of  this  view,  is  to  be  drawn 
from  section  273,  which  expressly  forbids  every  one  not 
connected  with  the  railway  or  employed  by  the  company 
to  walk  along  the  track  thereof,  except  where  the  same 
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is  laid  across  or  along  a  highway,  and  it  is  improbable  to  Judgment, 
say  the  least  of  it,  that  the  legislature  would  enact  that  Osleb 
frogs  should  be  packed  in  favour  of  trespassers. 

An  extended  construction  is,  I  think,  therefore  plainly 
required  to  be  given  to  the  words  "  any  person"  in  section 
289,  which  will  embrace  a  servant  of  the  company  sustaining 
injury  in  consequence  of  an  omission  to  comply  with  the 
provisions  of  section  262  ;  in  other  words,  I  think  that  the 
latter  section  was  introduced  for  the  benefit  of  such  per- 
sons, and  therefore  that  the  plaintiff  is  not  hampered  by 
anv  of  the  usual  restrictions  attaching  to  litigation  between 
master  and  servant,  such  as  the  servant's  ignorance  and 
the  master's  knowledge  of  the  defect. 

The  object  of  requiring  frogs  to  be  packed  evidently  was 
for  the  protection  of  a  class  and  not  of  the  public,  who,  un- 
less they  infringe  the  express  prohibition  of  section  273, 
incur  no  danger  from  the  unpacked  frog.  Were  we  to  yield 
to  the  defendants'  contention,  we  should^practically  reduce 
the  section  in  this  respect  to  a  nullity,  and  therefore  in 
order  to  give  full  effect  to  its  provisions,  we  must  read 
the  words  in  their  plain  comprehensive  sense  and  hold  that 
the  common  law  doctrine,  or  the  doctrine  established  by 
Priestly  v.  Fowler,  3  M.  &  W.  1,  is  superseded  by  them. 

In  this  view,  I  cannot  see  that  the  ambiguity  in  the  an- 
swer of  the  jury  to  the  first  question  is  of  much  importance. 
The  parties  should  have  had  it  removed  at  the  trial  when 
the  jury  came  in,  but  assuming  in  the  defendants'  favour 
that  they  meant  to  say  that  the  plaintiff  ought  to  have 
taken  notice,  or  to  have  known  of  the  defect  in  the  sense 
of  imputing  default  on  his  part ;  yet  such  a  finding  is  not 
inconsistent  with  the  absence  of  contributory  negligence, 
from  which  by  another  finding  they  expressly  absolve  him. 
For  these  reasons  I  am  of  opinion  that  the  judgment  be- 
low is  right,  and  that  the  appeal  should  be  dismissed. 
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Judgment.    MaCLENNAN,  J.  A.  : — 

Maclenkan- 

I  am  of  the  same  opinion. 

We  were  very  much  pressed  with  the  argument  that  the 
statute  must  be  so  construed  as  to  except  from  its  remedial 
effect,  all  cases  of  injury  arising  from  the  negligence  of 
a  fellow  servant,  on  the  ground  that  the  legislature  could 
not  be  supposed,  without  express  words,  to  have  intended 
to  alter  the  rule  of  the  common  law.  And  the  rule,  said 
by  Endlich  on  Statutes,  p.  174,  now  to  have  assumed  the 
form  of  dogma  in  the  United  States,  that  all  statutes  in 
derogation  of  the  common  law,  or  out  of  the  course  of  the 
common  law,  are  to  be  strictly  construed,  was  invoked. 
A  number  of  decisions  in  the  Courts  of  the  United  States, 
were  also  cited  in  support  of  that  doctrine  ;  but  no  decision 
of  any  English  Court  was  brought  to  our  attention  ;  nor 
is  there  any  such  rule  laid  down  in  English  books  of 
authority. 

I  confess  I  am  unable  to  see  any  sound  principle  on 
which  such  a  rule  can  be  rested  ;  and  in  Ike  Wai  Jnuorth, 
9  P.  D.  20,  Butt,  J.,  said,  that  the  fact  that  an  Act  of  Parlia- 
ment interfered  with  common  law^  rights,  w^as  no  reason 
whj  it  should  be  construed  differently  from  any  other 
Act.  See  also  the  observations  of  Lord  Tenterden  in 
Gale  v.  Laurie,  5  B.  &;  C.  at  p.  164.  I  think  that  is  the 
sound  rule,  and  that  the  Act  in  question  is  not  to  be  read 
so  as  to  exclude  from  its  beneficial  provisions  the  case  of 
injury  arising  from  the  negligence  of  a  fellow  servant. 

The  appellants  also  made  a  great  point  of  the  answer  of 
the  jur}^,  to  the  question  wdiether  the  plaintiff  had  notice 
or  knowledge,  or  ought  to  have  had  notice  or  knowledge, 
that  the  frog  was  not  packed,  the  answer  being,  "  We  be- 
lieve he  did  not  have  notice,  ana  should  have  had  notice." 
If  we  suppose  the  jury  to  have  kept  in  mind  the  learned 
Judge's  charge,  then  we  must  suppose,  I  think,  they  meant 
to  say  that  unless  he  had  shut  his  eyes,  he  would  have  seen 
that  the  Irog  was  unpacked.  But  that  question  was  refer- 
red to  by  the  learned  Judge  in  the  early  part  of  a  some- 
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what  lengtliy  charge,  and  I  cannot  be  sure  that  the  jury  Judgment, 
did  recollect  what  he  said.    On  the  other  hand,  the  form  Maclennan 
of  the  question  itself,  was  somewhat  calculated  to  suggest 
the  other  meaning. 

But  if  we  take  the  meaning  contended  for  by  the  defen- 
dants, I  do  not  see  that  it  helps  them,  in  view  of  the  find- 
ing that  he  did  not  have  notice.  If,  in  fact,  he  had  not 
notice,  it  is,  in  my  judgment,  utterly  immaterial  how 
powerful  the  circumstances  were  which  should,  as  it  were, 
have  compelled  him  to  see  that  the  frog  was  unpacked,  so 
long  as  he  owed  no  duty  to  the  company  to  observe  whether 
it  was  packed  or  not.  If  it  had  appeared  that  he  was  the 
person  whose  duty  it  was  to  pack  the  frog,  or  to  see  that 
it  was  done,  then  the  finding,  in  the  sense  contended  for, 
would  be  material ;  but  no  such  duty  was  suggested,  nor 
was  that  the  sense  in  which  the  learned  Judge  submitted 
•the  question  to  the  jury. 

I  think  the  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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Hall  v.  Prittie. 

Assignment — Equitable  assignment — Chose  in  action — Bills  of  exchange. 

One  E.,  who  had  a  contract  with  the  defendant  for  certain  carpenter's 
work,  gave  to  the  plaintiff  an  order  on  the  defendant  in  the  following 
form  : — 

"  Please  pay  to  H.  the  sum  of  $138.40  for  flooring  supplied  to  your 

buildings  on  D.  road,  and  charge  to  my  account." 
Held,  that  this  was  not  an  equitable  assignr^ent,  but  a  bill  of  exchange, 

and  that  in  the  absence  of  written  acceptance  by  her,  the  defendant 

was  not  liable. 
Judgment  of  the  County  Court  of  York  reversed. 

Statement.        This  was  an  appeal  from  the  judgment  of  the  County 
Court  of  the  County  of  York. 

A  builder  named  Edward  Eyrie,  who  had  a  contract  to 
build  certain  houses  for  the  defendant,  gave  to  the  plain- 
tiffs, who  were  lumber  dealers  in  Toronto,  the  following 
order  : 

Toronto,  November  26th. 

Mrs.  J.  Prittie — 

Please  pay  to  William  Hall  &  Son  the  sum  of  $138.40 
for  flooring  supplied  to  your  buildings  on  Dovercourt  Road, 
and  charge  the  same  to  me. 

The  plaintiffs  brought  an  action  against  the  defendant 
to  recover  the  amount  referred  to  in  this  order  and  some 
other  amounts,  and  the  action  was  tried  before  McDou- 
GALL,  Co.  J.,  at  Toronto  on  the  4th  of  December,  1889, 
when  judgment  was  delivered  in  favour  of  the  plaintiff 
on  the  ground  that  the  order  in  question  was  a  good 
equitable  assignment  of  the  moneys  referred  to  therein. 

The  evidence  shewed  that  the  order  in  question  had  been 
brought  to  the  notice  of  the  defendant  or  her  agent,  but  it 
had  not  been  accepted  by  her  in  writing,  and  there  w^as  a 
conflict  of  evidence  as  to  whether  there  had  been  any  oral, 
acceptance  or  promise  to  pay.  There  was  also  a  conflict  of 
evidence  as  to  whether  after  the  date  of  the  order  and  after 
the  order  had  been  brought  to  the  notice  of  the  defendant 
there  were  any  moneys  payable  under  the  contract  by  the 
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defendant  to  Eyrie.  It  was  shewn  that  mechanics' liens  Statement, 
were  filed  against  the  property,  and  that  shortly  after  the 
date  of  the  order  Eyrie  made  an  assignment  for  the  benefit 
of  his  creditors  and  left  the  contract  unfinished.  The 
defendant  contended  that  Eyrie  had  been  paid  before  the 
date  of  the  order  more  than  was  in  the  result  due  to  him. 

An  appeal  by  the  defendant  from  the  judgment  of  the 
County  Court  c^me  on  to  be  heard  before  this  Court 
(Hagap.ty,  C.  X  0.,  Burton,  OsLer,  and  Maclennan,  JJ. 
A.)  on  the  13th  of  March,  1890. 

R.  S.  Neville,  for  the  appellant. 

./.  S.  Fallerton,  for  the  respondents. 

May  13th,  1890.    Burton,  J.  A.  :— 

This  case  has  been  treated  by  all  parties  apparently  in 
the  Court  below  as  an  equitable  assignment  by  Eyrie  to 
the  plaintiff  of  a  portion  of  the  moneys  payable  or  to 
become  payable  under  his  contract  with  the  defendant 
and  if  that  could  have  been  made  out  I  should  have 
entertained  no  doubt  upon  the  evidence  that  the  decision 
of  the  learned  J udge  below  was  correct. 

It  was  a  well  known  doctrine  in  equity  long  before  the 
Judicature  Acts  or  our  own  Act  in  reference  to  assign- 
ments of  choses  in  action,  that  a  debt  was  assio^nable  in 
equity  and  binding  upon  the  debtor  upon  notice.  Bat  it 
would  be  a  most  dangerous  extension  of  that  doctrine  to 
apply  it  to  a  mere  order  for  the  payment  of  money  or  a 
bill  of  exchange,  which  this  instrument  in  question  is.  It 
is  in  this  form  : 

[The  learned  Judge  read  the  order  and  continued  :] 

There  is  nothing  whatever  upon  the  face  of  this  instru- 
ment to  indicate  that  it  was  intended  as  an  assignment  of 
any  portion  of  the  debt  secured  and  payable  under  the 
contract,  the  words  "  for  fiooring,  etc.,"  merely  point  to  the 
consideration  existing  between  Eyrie  and  the  plaintiffs — 
equivalent  to  the  words  frequently  found  in  similar  docu- 
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Judgment,  ments,  "  for  value  received/'- -and  the  other  words,  "and 
Burton  charge  to  my  account,"  though  superfluous,  are  the  words 
usually  found  in  a  draft  or  bill  of  exchange,  and  do  not 
by  any  means  indicate  that  the  payment  of  the  money  to 
the  bearer  of  the  draft  was  to  be  made  from  any  particu- 
lar fund,  but  a  direction  to  the  drawee  to  charge  the  money 
to  him.  But  even  if  the  words  of  this  document  had  gone 
to  the  extent  of  saying, "  and  charge  the  same  to  account  of 
moaeys  payable  under  my  contract  with  you,"  I  should 
still  hold  that  it  could  not  be  treated  as  an  equitable 
assigtmient  of  any  portion  of  that  debt.  The  rule  itself 
is  perfectly  clear  that  if  these  or  similar  words  are^ used 
merely^  to  dejjgnj.t^_the_fund-jcaAt— of^Jwli^^  the  drawer. 
ma;^eimburse  himself,  or  as  a  mere  referencejn  the  draft 
to  the  fun(3  To~^all  his  attention  to  his  means  of  reim- 
bursemenJb,Jhen^  it  is  nothing  more  nor  less  than  a  direc- 
tion^  andthedocumehns  a  bill_of__exchano:e^  If  on  the 
contrary  they  are  used  to  limit  the  payment  or  make  the 
order  itself  payable  only  out  of  a  particular  fund,  then  the 
order  is  not  a  bill  of  exchange. 

There  can  be  no  question  that  the  document  in  question 
in  this  case  has  all  the  essential  elements  of  a  bill  of  ex- 
change, and  if  so  it  is  equally  clear  that  it  cannot  be 
treated  as  an  equitable  assignment. 

The  distinction,  I  think,  is  very  clear.  If  the  order  had 
been  to  pay  to  the  plaintiff  $138.40  from  moneys  due  or 
to  become  due  under  the  contract,  there  would  be  a  clear 
intimation  to  the  defendant  that  to  that  extent  the  con- 
tractor had  parted  with  his  interest  in  the  moneys  accru- 
ing under  the  contract,  and  the  defendant  after  that  notice 
would  deal  with  his  original  creditor  at  his  peril.  It  may 
even  in  such  a  case  appear  hard  to  impose  such  an  obliga- 
tion upon  people  unacquainted  with  this-  rule  of  equity, 
and  I  quite  agree  with  the  opinions  of  those  learned 
Judges  who  have  held  that  the  rule  should  not  be  extended; 
but  it  would  be  imposing  a  very  serious  additional  respon- 
sibility upon  persons  engaged  in  business  if  a  mere  draft 
for  the  payment  of  money,  which  it  was  open  to  the 
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drawer  to  accept  or  not,  would  be  obligatory  upon  him  Judgment, 
without  acceptance  merely  because  he  had  dealings  with  Burton 
the  drawer  from  which  moneys  might  become  due.    If  '^'^ 
the  insti'ument  itself  discloses  the  fact  that  a  certain  por- 
tion of  those  moneys  has  been  transferred,  that  is  a  differ- 
ent matter,  and  havinP'  notice  of  such  transfer  the  debtor 
cannot  disregard  it. 

It  is  scarcely  necessary  to  refer  to  authority  to  shew 
that  if  this  is  a  bill  of  exchange  it  cannot  be  treated  as 
an  equitable  assignment ;  perhaps  no  stronger  case  can  be 
found  than  Shand  v.  Dw  Bwisson,  L.  R.  IcS  Eq,  283,  where 
the  drawer  had  a  fund  in  his  hands  and  the  party  entitled 
to  that  fund  drew  a  bill  of  exchange  for  the  exact  amount, 
and  where  it  was  endeavoured  to  treat  it  as  an  equitable 
■assignment,  a  contention  which  Bacon,  V.  C,  thus  disposed 
of: 

"I  do  not  desire  to  narrow  the  jurisdiction  that  has 
been  handed  down  to  this  Court,  by  which  an  equitable 
assignment  has  been  dealt  with  by  this  Court ;  but  it 
is  entirely  new  to  me  to  hear  that  a  bill  of  exchange  in 
an  ordinary  mercantile  transaction  in  the  shape  in  which 
this  appears,  can  amount  to  an  equitable  assignment  of  the 
debt.  *  *  A  mercantile  instrument  it  is  in  its  origin,  and  in 
that  shape  it  remains,  and  has  no  other  vitality  or  effect,  and 
to  call  it  an  assignment  of  a  debt  would  be  to  call  it  not 
by  its  right  name." 

If  this  point  had  been  urged  in  the  Court  below  I  think 
the  learned  Judge  would  in  all  probability  have  given 
efiect  to  it,  and  I  do  not  think  it  right  that  the  plaintiffs, 
whose  claim  is  a  perfectly  honest  one,  should  in  addition 
to  their  other  loss  be  saddled  with  the  costs  of  this  appeal. 

OsLER,  J.  A.  : — 

The  plaintiffs'  difficulty  is  that  they  have  failed  to  prove 
the  allegation  in  the  statement  of  claim  that  they  procured 
from  their  debtor  Eyrie  an  order  upon  the  defendant  for 
$138.40  "  of  the  moneys  then  due  or  accruing  due  from  the 
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Judgment,  defendant  to  Eyrie  under  her  contract  with  the  said  Eyrie.'' 
OsLER  Tlie  order  produced  differs  in  no  legal  respect  from  an 
J. A.  ordinary  bill  of  exchange,  and  though  the  defendant,  the 
drawee,  may  have  verbally  promised  to  pay  it,  she  never 
accepted  it  and  is  not  liable  thereon.  The  only  ground  on 
which  it  was  souo^ht  to  charo-e  her  was  that  the  order 
amounted  to  an  equitable  assignment  of  so  much  of  the 
moneys  as  were  then  or  w^ould  thereafter  become  payable 
to  Eyrie,  the  drawer,  under  his  contract  with  the  defend- 
ant. But  one  of  the  very  incidents  which  makes  the 
instrument  a  valid  bill  of  exchange,  namely  that  it  is  not 
drawn  against  or  payable  out  of  any  particular  fund,  pre- 
vents it  from  operating  as  an  equitable  assignment.  It  is 
clear  that  a  bill  of  exchange  is  not  an  equitable  assignment 
of  the  drawer's  monej^  in  the  hands  of  the  drawee :  Shand 
v.  DuBuisson,  L.  R.  18  Eq.  28-3  ;  IlopJcinson  v.  Forster^ 
L.  R.  19  Eq.  74  ;  Lamb  v.  Sutherland,  37  U.  0.  R  143.  And 
it  is  equally  well  settled  that  to  constitute  a  valid  equitable 
assignment  there  must  be  a  specific  appropriation  of  the- 
whole  or  some  part  of  an  existing  fund,  or  of  a  fund  which 
is  to  arise  out  of  some  existing  contract  or  agreement : 
Lamb  v.  Sutherland,  37  U.  C.  E.  143;  Brown  v.  Johnston^ 
12  A.  R.  190;  Lett  v.  Morris,  4  Sim.  607  ;  Ryall  v.  Bowles, 
2  W.  &  T.  L.  0.  6th  ed.,  at  p.  841.  In  that  respect  this  instru- 
ment is  deficient.  It  was  argued  that  the  direction  in  the 
order  to  "  charge  to  my  account  "  was  a  sufficient  indication 
of  an  existing  fund.  That  point  was  unsuccessfully  taken 
in  In  re  Farrell,  10  Tr.  Ch.  R.  304  (1860).  These  words  are 
nothing  more  than  the  ordinary  language  of  a  bill  of  ex- 
change. They  identify  no  particular  specific  ascertained 
fund  or  account  against  which  the  drawer  has  a  right  to 
draw,  and  do  not  affect  its  negotiability.  - 

I  have  examined  the  evidence  carefully  in  order  to  see 
whether  sufficient  proof  of  a  parol  assignment,  apart  from 
the  order,  might  not  have  been  established,  for  a  parol 
assignment  if  clearly  proved  would  be  sufficient  and  the 
order  might  have  been  disregarded  :  Heath  v.  Hale,  4 
Taunt.  326  ;  Gurnell  v.  Gardner,  9  Jur.  N.  S.  1220;  Arm- 
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strong  v.  Farr,  11  A.  R.  186,  and  cases  there  cited.  There  Judgment, 
is,  however,  no  such  evidence.  All  that  was  said  or  done  Osler 
seems  to  have  been  said  or  d(jne  with  reference  to  the  order 
itself.  There  is  no  proof  of  anj^  independent  agreement 
between  the  plaintiffs  and  Eyrie  that  so  much  of 
the  moneys  due  under  the  contract  should  be  assigned  or 
made  payable  to  the  plaintiffs,  as  a  consequence  of  which 
agreement  the  order  was  given. 

The  appeal  must  therefore  be  allowed,  but  I  think 
without  costs,  and  the  action  dismissed  with  costs. 

Hagakty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 

A'p'peal  allowed  without  costs. 
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Macdonell  v.  Blake, 

Law  Society — Bencher — Retired  Judge'' — JR,  8.  0,  [1877)  ch.  138,  sec. 
4.—R.  S.  0.  [1887)  ch.  14S,  sec.  4, 

A  Judge  of  a  Superior  Court  of  the  Province  of  Ontario,  who,  after  his 
voluntary  resignation  of  his  office,  before  he  has  become  entitled  to  a 
retiring  allowance,  has  been  accepted,  resumes  the  practice  of  his  pro- 
fession, is  a  "  retired  judge  "  within  the  meaning  of  K.  S.  0.  (1877)  ch. 
138,  sec.  4,  and  as  such  is  an  ex  officio  Bencher  of  the  Law  Society  of 
Upper  Canada. 

Judgment  of  the  Chancery  Division,  17  O.  R.  104,  affirmed.  Burton, 
J. A.,  dissenting. 

This  was  an  appeal  from  the  judgment  of  the  Chancery 
Division,  reported  17  0.  R.  104. 

The  actioQ  was  brought  to  obtain  a  declaration  that  the 
defendant  Blake  was  not  ex  officio  a  Bencher  of  the  Law 
Society  of  Upper  Canada,  and  to  restrain  him  from  sitting 
or  acting  as  a  Bencher  of  the  said  Society,  and  to  restrain 
the  Society  from  permitting  or  allowing  him  to  sit  or  act. 

The  defendant  Blake,  then  a  barrister  of  the  Law  Society 
of  Upper  Canada,  was,  on  the  2nd  of  December,  1872, 
appointed,  by  commission  under  the  great  seal  of  Canada, 
one  of  the  Yice-Chancellors  of  the  Province  of  Ontario, 
and  fulfilled  the  duties  of  that  office  until  the  9th  of  May, 
1881,  when  he  tendered  to  the  Secretary  of  State  for  Canada, 
his  resignation  of  the  office.  On  the  18th  of  May,  1881, 
his  resignation  was  accepted,  and  he  then  entered  into  the 
active  practice  of  his  profession  as  a  barrister-at-law.  He 
w^as  not  in  receipt  of  any  retiring  allowance  from  the 
Government  of  Canada.  Upon  his  resignation,  and  upon 
his  resuming  practice,  the  defendant  Blake  was  treated  by 
the  Benchers  of  the  Law  Society  of  Upper  Canada  as  ex 
officio  a  Bencher  of  the  Society,  and  was  appointed  a  mem- 
ber of  different  Committees  of  the  Society,  and  exercised 
the  rights  and  discharged  the  duties  of  a  Bencher  of  the 
Society. 

The  plaintiff  was  a  barrister  and  a  member  of  the  Law 
Society  of  Upper  Canada. 
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The  action  came  on  by  way  of  motion  for  judgment  Statement, 
before  the  Chancery  Division,  on  the  2cSth  of  February, 
1889,  and  on  the  5th  of  March,  1889,  judgment  was  de- 
livered dismissing  the  plamtiff's  action  with  costs. 

An  appeal  from  this  judgment  came  on  to  be  heard  before 
this  Court  (Hagarty,  C.  J.  0.,  Galt,  C.  J.  C.  P.,  Burton, 
and  OsLER,  JJ.A.)  on  the  18th  of  March,  1890. 

J.  Reeve,  for  the  appellant.    The  defendant  Blake  is  not 
a  "  retired  judge  "  within  the  meaning  of  section  4  of  R.  S. 
0.  (1887)  ch.  145,  and  is  therefore  not  ex  officio  a  Bencher 
of  the  Law  Society.    The  word  ''retired"  ur,ed  in  its 
ordinary  accepted  sense  is  not  applicable  to  one  who  resigns 
a  public  office  for  the  purpose  of  actively  engaging  in  work 
of  some  other  nature.    It  is  clearly  intended  to  include  only 
a  judge,  who,  after  the  completion  of  the  term  of  service 
which  entitles  him  so  to  do,  retires  from  his  office  upon  a 
retiring  allow^ance  or  pension,  and  gives  up  active  duties  : 
Maxwell  on  Interpretation  of  Statutes,  pp.  24,  28,  67; 
Caledonian  R.  W.  Co.  v.  North  British  R.  W.  Co.,  6  App. 
Cas.  at  p.  126  ;  Wood  v.  Freistner,  L.  R.  2  Exch.  at  p.  68. 

H.  Cassels  for  the  respondent  Blake.    The  only  mode 
by  which  a  judge  can  become  a  "retired  judge,"  is  by 
resignation,  and  therefore  at  once  upon  the  acceptance  by 
the  Governor  in  Council  of  the  respondent  Blake's  resigna- 
tion of  his  office  of  Vice-Chancellor  of  Ontario  he  became 
a  "  retired  judge,"  and  ex  officio  a  Bencher.    See  31  Vic.  ch. 
33  (D  ).    The  w^ord  "retired  "  in  the  section  in  question  has 
no  reference  to  the  course  of  life  upon  w^iich  a  judge  may 
■    enter  after  his  resignation  has  been  accepted,  but  refers 
solely  to  the  relinquishment  of  the  position  that  he  has  been 
occupying.    It  is  not  by  virtue  of  the  retirement  that  the 
judge  becomes  entitled  to  exercise  the  dignity  of  a  Bencher, 
but  by  virtue  of  his  appointment  to  the  high  office  of  judge. 

A.  H.  Marsh,  and  W.  Read,  for  the  respondents,  the 
Law  Society  of  Upper  Canada.  The  words  "resign"  and 
"  retire,"  are  synonymous,  no  special  meaning  being  attach- 
able to  the  word  "  retire,"  and  the  words  being  used  inter- 
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Argament.    changeably  by  the  Legislature  in  various  Acts.     By  a 
"  retired  judge  "  is  meant  one  who  has  resigned.  See 
R  S.  C.  ch.  135,  sec.  8;  E.  S.  C.  ch.  138,  sees.  14  and  16  ; 
O.  J.  A.  sec.  80  ;  33  Vic.  ch.  15,  sec.  41  (0). 
/.  Reeve,  in  reply. 

May  13th,  1890.    Galt,  C.J.C.P.  :— 

[The  learned  Chief  Justice  stated  the  facts  and  con- 
tinued :] 

This  is  not  an  action  by  Mr.  Blake  claiming  a  right  to 
sit  as  a  Bencher,  which  right  is  disputed  by  the  Law 
Society,  but  is  brought  by  a  member  of  the  Society  who 
contends  Mr.  Blake  has  not  such  a  right ;  and  further,  that 
the  Society  has  no  right  to  permit  him  so  to  sit. 

The  Act  in  question  changed  the  constitution  of  the 
Law  Society,  and  it  is  manifest  from  what  has  taken  place 
in  this  case,  that  in  the  opinion  of  the  ^enchers  the  ex- 
pression "  retired  judge  "  meant  a  person  who  had  filled  a 
judicial  office,  and  who  at  his  own  request  was  relieved 
from  the  discharge  of  his  duty,  in  contradistinction  to  a 
person  who  had  against  his  will  been  dismissed.  This  is  in 
accordance  with  the  words  of  the  statute,  but  the  plaintiff 
wishes  to  restrict  the  meaning  to  a  person  who  not  only 
retires  by  his  own  action,  but  who  also  receives  a  pension 
or  retiring  allowance. 

As  to  the  argument  that  because  Mr.  Blake  has  resumed 
the  practice  of  his  profession  he  is  not  within  the  words 
^'  retired  judge  "  : — I  am  not  aware  there  is  any  provision 
which  precludes  a  judge  retiring  on  a  pension  from  resum- 
ing his  practice,  although  if  he  did  so,  some  change  might 
very  properly  be  made  in  the  law  as  respects  legal  pen- 
sions, but  he  would,  according  to  the  words  of  the  statute 
^nd  admission  of  the  plaintiff',  be  ex  offLcio  a  Bencher. 
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HaGARTY,  C.  J.  0.  :—  Judgment. 

Hagarty 

I  have  very  little  to  add  to  the  judgment  just  delivered,  C.J.O. 
and  the  judgments  of  the  learned  Judges  in  the  Court 
below.    Whatever  may  have  been  the  views  of  the  Legis- 
lature in  framing  the  Act  under  which  the  question  arises, 
we  can  only  ascertain  them  by  the  words  they  have  used. 

I  think  we  are  bound  to  consider  that  the  words  "  any 
retired  judge  of  the  Supreme  Court/'  include  any  judge 
of  such  Court  who  has  resigned  his  office  into  the  hands  of 
His  Excellency  the  Governor  General,  and  whose  resigna- 
tion has  been  duly  accepted. 

I  feel  great  difficulty  in  accepting  the  argument  that  a 
resignation  with  a  view  of  resuming  legal  practice,  or  of 
embarking  in  any  commercial  adventure,  or  taking  Holy 
Orders,  can  possibly  affect  the  question  after  the  appoint- 
ing authority  had  duly  assented  to  the  relinquishment  of 
the  judicial  position. 

The  intention  to  enter  into  any  particular  occupation 
may  exist  as  the  operating  cause  of  the  resignation,  or  it 
may  be  adopted  a  month  or  a  year  afterwards.  In  neither 
case  does  it  appear  to  me  to  alter  the  status  of  "  retired 
judge." 

If  the  appointing  power  had  refused  to  accept  the  re- 
signation, it  might  be  otherwise ;  but  acceptance  must  at 
once  confer  the  required  status. 

If  a  judge  had  been  removed  from  his  office  on  a  joint 
address  from  Parliament,  we  could  not  call  him  a  retired 
judge. 

I  cannot  annex  as  a  condition  to  becoming  a  retired 
judge  that  the  pension  which  Her  Majesty  by  Letters 
Patent  under  certain  circumstances  grants  to  such  judge, 
must  be  shewn  to  have  been  awarded  in  the  present  in- 
stance. I  think  the  defendant's  right  to  the  ex  officio 
position  claimed  by  him  is  irrespective  of  any  such  grant. 

I  think  we  must  dismiss  the  appeal. 
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Judgment.     QSLER,  J. A.  :— 

OSLER 

I  think  the  judgment  of  the  Chancery  Division  is  right. 
The  plaintiff's  counsel  was  obliged  to  admit  that  there  is 
nothing  to  prevent  one  who  has  been  a  judge,  and  who 
has  been  allowed  to  retire  with  a  pension,  from  resuming"; 
his  practice  at  the  Bar,  and  I  believe  instances  of  that  are 
not  wanting  in  other  provinces  even  in  the  case  of  a  retire- 
ment from  the  Bench  of  the  Superior  Court.  A  fortiori, 
such  an  one  is  not  debarred  from  practising  when  he  retires 
from  the  Bench  without  a  pension. 

The  anomaly  of  a  practising  barrister  who  has  been  a 
judge  being  called  upon  to  act  as  judge  ad  hoc,  under 
the  various  statutory  provisions  in  that  behalf,  is  not 
greater  in  the  one  case  than  in  the  other,  or  than  in  the 
case  of  a  Queen's  Counsel.  Whether  a  judge  retires  with  a 
pension,  or  without  one,  he  must  resign,  and  his  resigna- 
tion must  be  accepted.  In  either  case  he  is  properly 
described  as  a  judge  who  has  retired  from  the  Bench,  for 
his  retirement  is  not  the  act  of  the  government,  but  the 
joint  act  of  the  government  and  himself.  It  might  be 
different  if  his  retirement  did  not  essentially  depend  upon 
his  resignation,  so  that  the  expression  "  retired  judge " 
might  be  held  to  mean  one  who  had  "been  retired"  b}^  the 
Government  wdth  an  accompanying  pension  independent 
of  any  action  on  his  ow^n  part.  So  a  judge  who  has  been 
removed  fiom  the  Bench  cannot  in  any  sense  of  the  word 
be  deemed  a  retired  judge.  On  the  whole  I  see  no  w^arrant,. 
beyond  w^hat  may  perhaps  be  said  to  have  been  a  general 
impression  among  the  profession,  for  the  contention  that  a 
pension  is  essential  to  constitute  a  judge  who  has  resigned,, 
"a  retired  judge  "  within  the  meaning  of  the  Law  Society 
Act.  The  Act  does  not  attach  that  qualification  to  the 
term,  and  I  think  w^e  are  not  at  liberty  to  do  so.  There- 
fore I  am  of  opinion  that  the  appeal  should  be  dismissed^ 
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Burton,  J.  A.  : —  Judgment. 

Burton 

The  sole  question  in  this  case  is  as  to  the  meaning  of  J-^- 
the  words  "  any  retired  jndge  "  as  found  in  section  4  of 
the  Act  respecting  the  Law  Society,  and  I  am  quite  free 
to  admit  that  previously  to  the  action  of  the  Benchers  in 
admitting  Mr.  Blake  to  his  position  as  an  ex  officio  Bencher 
of  the  Society,  I  had  always  thought,  and  I  believe  it  was 
the  general  opinion  of  the  profession,  that  they  pointed  to 
a  judge  who,  having  served  for  the  full  period  of  fifteen 
j^ears  or  upwards,  became  entitled  to  expect  from  the  Crown 
a  retirinof  allowance,  and  had  been  o-ranted  such  allowance. 

I  have  heard  nothino^  in  the  aro^uments  addressed  to  us 
to  induce  me  to  change  that  opinion,  and  the  language  of 
the  Act  referred  to  by  Mr.  Cassels  rather  confirms  me  in  it. 

I  quite  admit  that  the  words  resign  and  retire  may  be 
used  interchangeably  as  meaning  the  same  thing,  and  I 
quite  agree  with  the  contention  that  a  judge  cannot  be  a 
retired  judge  until  his  resignation  has  been  sent  in  and 
accepted,  but  that,  with  great  deference,  does  not  necessarily^ 
lead  to  the  result  at  which  the  learned  Judges  of  the  High 
Court  have  arrived. 

The  words  of  the  31  Yic.  ch.  33  (D.),  relied  on  by  Mr 
Cassels — if  any  judge  resigns  his  office — are  apt  and  proper 
words  enough  to  describe  the  position  of  a  judge  who  has 
at  any  time  resigned  his  office,  and  whose  resignation  has 
been  accepted,  but  their  relevancy  to  the  present  enquiry 
is  derived  from  the  reference  to  the  period  of  service,  and 
from  what  follows,  viz. : 

Her  Majesty  may,  by  Letters  Patent  under  the  Great 
Seal  of  Canada,  reciting  such  period  of  office,  grant  unto 
such  judge  an  annuity  equal  to  two-thirds  of  the  salary 
annexed  to  the  office  ;  but  when  referring  in  the  schedule 
to  the  salaries  of  judges  and  the  annuities  to  judges 
who  have  resigned  under  the  circumstances  mentioned, 
they  are  referred  to  as  retiring  allowances. 

When  we  look  back  again  to  the  section  of  the  Law 
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Judgment.  Society  Act,  we  find  among  the  persons  who  are  declared 
Burton     to  be  ex  officio  Benchers,  the  following : 

1.  The  Attorney-General  of  Canada. 

2.  Any  person  who  has  held  that  office,  if  a  member  of 
the  Bar  of  Ontario. 

3.  The  Attorney-General  of  Ontario. 

4.  All  members  of  the  Bar  who  have  at  any  time  held 
the  office  of  Attorney  or  Solicitor-General ;  and  then  when 
we  come  to  the  remaining  official  who  is  declared  lo  be 
ex  officio  a  Bencher,  we  find  an  entire  change  of  language. 
It  is  not  as  in  the  case  of  the  Ex-Attorney  or  Solicitor- 
General,  any  person  who  has  held  the  office  of  jbidge, 
but  one  of  a  particular  class,  that  is,  "any  retired  ju'lge 
and  when  we  find  that  only  a  judge  who  has  served  the 
requisite  period  is  entitled  to  what  the  Dominion  Statute 
refers  to  as  a  retiring  allowance,  I  think  the  proper  con- 
struction to  place  upon  those  words  is  to  hold  them  to  refer 

.  to  some  one  coming  within  that  class — a  judge  who  has 
been  retired  or  placed  upon  the  retired  list — any  other  con- 
struction would  be  doina;  violence  to  the  lano^uaofe  used, 
and  be  a  very  strained  one.  A  "  retired  judge"  would  be  very 
stilted  and  peculiar  language  to  use  as  describing  any  one 
who  had  simply  ceased  to  hold  the  position  of  judge ;  but 
when  applied  to  one  who  has  become  entitled  to,  and  has 
been  granted,  a  retiring  allowance,  it  becomes  intelligible 
enough,  and  correctly  describes  his  position.  I  cannot  see 
how  Mr.  Blake  in  any  way  comes  within  such  a  definition. 
I  do  not  attach  any  weight  to  the  argument  that  he  resigned 
for  the  express  purpose  of  returning  to  the  active  practice 
of  his  profession.  A  judge  who  had  served  for  the  full 
period  might  resign  with  such  intention,  but  if  that  fact 
were  known  to  the  Executive  it  might  influence  them  in 
oTantino'  or  withholding:  a  retirino^  allowance,  and  in  the 
latter  alternative  he  would  not,  in  my  opinion,  be  a  retired 
judge. 

I  think  a  reference  to  other  statutes  passed  by  the  same 
Legislature  aid  this  construction,  for  it  is  presurned  that 
the  Legislature  uses  the  same  language  in  the  same  sense 
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when  using  it  at  different   times,  and   therefore  when  Judgment, 
we  find  words  used  which,  in  their  largest  sense,  might  Burtow 
include  every  judge  who  had  resigned  or  retired,  we  must,  *'^•'^• 
looking  at  these  enactments,  give  them  the  meaning  which 
best  suits  the  scope  and  object  of  the  statute,  and  restricts 
the  meaning  to  what  must  be  held  to  have  been  in  the 
mind  of  the  Legislature  when  passing  it. 

First,  the  members  of  the  Bench  (other  than  the  ex  officio 
members)  are  elective,  and  Mr.  Blake  when  he  returned  to 
the  Bar  was  eligible  for  election,  which  a  judge  retired 
upon  an  allowance  would  not  be. 

The  Act  respecting  the  Courts  of  Queen's  Bench  and 
Common  Pleas  provides  that  a  retired  judge  may  at  the 
request  of  the  judge  or  judges  with  whom  he  is  so  requested 
to  sit,  sit  in  the  Superior  Courts  of  Law,  and  give  judg- 
ments in  all  cases  before  those  Courts. 

The  Courts  of  Assize  may  be  presided  over  by  a  retired 
judge,  and  in  the  same  way  in  the  County  Court  Act,  a 
retired  judge  is  authorized  to  hold  a  Court  either  at  the 
request  of  the  judge  or  on  being  authorized  by  the  Governor 
General. 

These  Acts  do  not  say  that  any  person  who  has  at  any 
time  filled  the  position  of  judge  shall  be  eligible  to  sit  in 
these  Courts,  and  it  would  be  perhaps  unreasonable  to 
expect  a  gentleman  actively  engaged  in  the  practice  of  his 
profession  to  respond  to  a  request  which  might  seriously 
interfere  with  his  practice,  and  somewhat  unseemly  for 
him  to  occupy  the  dual  position,  whilst  in  the  case  of  a 
retired  judge  the  country  would  have  something  like  a 
moral  claim  to  his  services. 

It  appears  to  me  that  these  considerations  ail  point  in 
these  Acts  relating  to  the  Courts,  at  all  events  to  the  inten- 
tion of  the  Legislature  having  been  to  use  the  word  in  the 
sense  of  a  class  known  as  "retired  judges,"  in  the  same  way 
as  we  speak  of  a  retired  captain  or  an  admiral  on  the 
retired  list,  and  when  we  find  in  the  Law  Society  Act 
similar  words  used,  we  ought  to  adopt  what  seems  to  be 
the  natural  meaning  of  the  words,  and  not  go  afield  for  a 
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BuKTON  inconveniences. 

As  to  authority  for  reading  the  words  "  retired  judge" 
in  the  sense  in  which  (looking  at  their  use  in  the  Judica- 
ture Act)  I  think  they  should  be  read — the  hooks  are  full 
of  cases  much  stronger  than  the  present.  For  instance,  in 
Regina  v.  Pilkingfon,  2  E.  &  B,  546,  the  word  "single 
wcman  "  to  he  found  in  the  Statute  7  &  8  Vic.  ch.  101,  was 
held  to  extend  to  a  married  woman  living  apart  from  her 
husband. 

In  the  case  of  The  Lion,  L.  R.  2  A.  &  E.  102,  under  a  sta- 
tute which  imposed  upon  "a  ship  carrying  passengeis  "  the 
obligation  of  taking  a  pilot  on  board,  it  was  held  that 
persons  being  carried  who  had  not  paid  their  fare  were  not 
passengers  w  ithin  the  meaning  of  the  Act. 

The  w^ord  "  debts,"  or  "just  debts,"  as  used  in  30  &  31 
Yic.  ch.  6,  held  not  to  include  mortgage  debts. 

The  word  "soil,"  which  p^rimd  facie  would  include 
everything  above  or  below  the  surface  in  an  Inclosure  Act, 
was  held  to  mean  surface  only. 

So  when  we  find  the  Legislature  in  the  same  section? 
referring  to  some  officials  as  persons  who  have  at  some  time 
filled  a  particular  office,  and  departing  from  that  language 
when  referring  to  a  judge,  and  instead  of  refeiring  to  all 
persons  who  have  at  any  time  filled  the  position,  using  a 
term  which  in  common  parlance  is  as  I  have  said  well 
understood  as  referring  to  a  particular  class,  I  think  I  am 
violating  no  canon  of  constiuction  when  I  adopt  it  as 
meaning  what  I  think  almost  every  layman  would  under- 
stand as  a  retired  judge,  and  what  I  feel,  looking  at  the 
powers  and  duties  cast  upon  them  by  the  Judicature  Act 
must  have  been  in  the  mind  of  the  Legislature. 

I  am  of  opinion,  therefore,  that  by  a  retired  judge  was 
meant  a  judge  whom  Her  Majesty  had  allowed  to  retire 
or  to  be  placed  on  the  retired  list  with  a  retiring  allowance, 
and  that  the  judgment  should  be  reversed,  and  this  appeal 
allow^ed. 

I  wish  to  add  that  v^e  are  not  concerned  as  to  the  nature 
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of  the  proceeding,  or  the  fact  that  the  plaintiff  might  or  Judgment, 
might  not  have  a  locus  standi  if  that  question  had  been  Burton 
intended  to  be  contested. 

The  question  comes  before  us  as  upon  a  case  stated  for 
the  sole  and  express  purpose  of  obtaining  our  decision  upon 
this  one  point  alone,  and  it  is  therefore  quite  immaterial 
whether  it  comes  before  us  in  a  suit  by  this  plaintiff  dis- 
puting Mr.  Blake's  right,  or  on  his  application  to  compel 
the  Society  to  admit  him,  or  in  any  other  form. 


Appeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 
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Shairp  v.  The  Lakefield  Lumber  Company. 

Grown  lands — Free  grants — Crown  timber — Timber  license — Trespass — 
Patent— Reservation— R.  8.  0.  {1887)  ch.  25,  sees.  4,  10— R.  S.  0.. 
{1887)  ch.  28. 

The  plaintiff  was  in  March,  1884,  located  as  the  purchaser  of  a  lot  in- 
the  township  of  Burleigh  and  obtained  a  patent  therefor  in  November,. 
1888,  the  patent  being  in  the  usual  form  of  a  patent  in  fee  to  a  pur- 
chaser, without  any  reservation  of  timber  or  any  reference  to  the 
"Free  Grants  and  Homesteads  Act."  The  defendants,  assuming  to  act 
under  a  timber  license  issued  in  May,  1888,  covering  this  and  other 
lots,  entered  upon  the  lot  after  the  issue  of  the  patent  and  took  timber 
therefrom.  In  the  license  the  lot  was  referred  to  as  "located  and 
sold."  The  township  of  Burleigh  was  within  the  geographical  hmits 
described  in  section  4  of  the  Free  Grants  and  Homesteads  Act,  R.  S.  0. 
(1887)  ch.  25,  but  had  never  ^been  appropriated  or  set  apart  as  Free 
Grant  lands  under  the  provisions  of  that  Act : — 

Held.,  that  the  lot  was  not  "land  located  or  sold  within  the  limits  of  the 
Free  Grant  Territory,"  within  the  meaning  of  that  Act,  and  that  the 
patent  was  not  subject  to  the  reservations  as  to  timber  in  that  i\.ct 
contained. 

The  expression  "Free  Grant  Territory"  in  section  10  does  not  refer  to 
the  whole  territory  or  tract  defined  in  section  4  but  only  to  such  por- 
tion of  that  territory  or  tract  as  may  be  actually  set  apart  and 
appropriated  by  the  Lieutenant-Governor  in  Council  under  the  Act. 

Held,  further,  that  there  being  no  actual  reservation  in  the  patent  the 
defendants  had  no  right  to  cut  the  timber  after  its  issue  and  were  liable 
in  damages. 

Judgment  of  MacMahon,  J.,  affirmed. 

Statement.        This  was  an  appeal  from  the  judgment  of  MacMahon,  J. 

The  action  was  brought  to  recover  damages  for  trespass  in 
cutting  timber  on  the  plaintiff's  land,  being  lot  15  in  the 
14th  concession  of  the  Township  of  Burleigh.  This  town- 
ship was  within  the  geographical  limits  described  in  section 
4  of  the  Free  Grants  and  Homesteads  Act,  K.  S.  0.  (.1887) 
ch.  25,  but  had  not  been  specifically  set  aside  or  appropria- 
ted by  the  Lieutenant-Governor  in  Council  for  the  purposes 
of  that  Act. 

The  plaintiff  was  located  as  the  purchaser  of  the  lot  on 
the  13th  of  March,  1884,  and  a  patent  was  obtained  by 
him  therefor  on  the  24th  of  November,  1888.  The  patent 
was  in  the  usual  form  of  a  patent  in  fee  to  a  purchaser. 
It  recited  the  agreement  for  purchase  and  payment  of  the 
purchase  money,  and  contained  no  reservation  of  the  tim- 
ber, nor  any  reference  to  the  Free  Grants  and  Homesteads 
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Act.  The  defendants,  assuming  to  act  under  a  tim her  Statement, 
license,  dated  the  3rd  of  May,  1888,  giving  the  right  to  cut 
timber  on  the  lot  in  question,  and  other  lots  mentioned 
therein,  entered  upon  the  lot  in  January,  1889,  and  cut 
down  certain  timber.  The  plaintiff's  lot  was  referred  to  in 
the  license  as  sold  and  located  on  the  13th  of  March,  1884. 

The  action  was  tried  before  MacMahon,  J.,  and  a  jury  at 
Lindsay,  at  the  Spring  Assizes  of  1889,  when  the  damages 
were  assessed  at  $530.50,  judgment  being  reserved  upon 
the  legal  questions. 

Judgment  was  subsequently  delivered  in  favour  of  the 
plaintiff  for  the  full  amount  assessed  by  the  jury. 

The  defendants  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton,  Osler, 
and  Maclennan,  JJ  A.)on  the  19th  of  March,  1890. 

Poussette,  Q.  C,,  and  Aylesworth,  for  the  appellants.  The 
lot  in  question  is  within  the  geographical  limits  of  the  Free 
Grant  territory,  and  is  therefore  subject  to  the  provisions 
of  the  Act,Ii.  S.  0.  (1887)  ch.  25.  Under  section  10  of  that 
Act,  pine  trees  growing  or  being  upon  land  located  or  sold 
within  the  limits  of  the  Free  Grant  territory,  are  reserved 
from  location  and  remain  the  property  of  Her  Majesty;  and 
under  section  11,  the  licensee  has  the  right  to  cut  timber  or 
saw  logs  on  such  land.  The  words  "Free  Grant  territory," 
in  section  10,  refer  not  only  to  lands  actually  appropriated 
as  free  grants  to  actual  settlers  under  section  3,  but  to  the 
whole  territory  mentioned  in  section  4.  Lands  sold  as 
well  as  located,  are  expressly  mentioned  in  section  10, 
while  section  3  contemplates  the  setting  apart  of  lands 
as  free  grants^  and  lots  so  set  apart  could  not  afterwards  be 
sold,  so  that  more  is  included  in  section  10  than  in  section  3. 
Even  if  the  Free  Grants  Act  does  not  apply,  the  defendants 
are  entitled  to  succeed.  At  the  time  the  lot  in  question  was 
sold  to  the  plaintiff,  it  was  included  in  a  timber  license  of 
which  the  license  under  which  the  defendants'  claim  is  a 
renew^al.  It  is  true  that  under  the  Crown  Land  Reoula- 
tions  of  May,  1869,  trees  remaining  on  the  land  at  the  time 
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'gument.  the  patent  issues,  are  to  pass  to  the  patentee,  but  this 
provision  cannot  affect  a  prioi-  licensee,  for  the  license  is  not 
revoked  by  the  issue  of  the  patent :  Farquharsoti  v.  Knight, 
25  U.  C.  R.  413;  McMuulUn  v.  Macdonell,  27  U.  C.  R- 
36  ;  Contois  v.  Bonfield,  25  C.  P.  39;  Anderson  v.  Mus- 
Jwka  Mill  &  Lumber  Co.,  27  C.  P.  180.  The  three  years 
period  after  location  mentioned  in  these  regulations,  does 
not  apply  to  the  case  of  land  which  has  been  actually 
under  license  before  the  date  of  location.  It  is  intended 
to  cover  the  case  of  land  which  has  never  been  under 
license.  Where  a  license  has  actually  been  issued  before  the 
date  of  location,  the  licensee  has  a  vested  right  of  renewal 
of  the  license,  and  does  not  lose  his  right  until  the  issue  of 
the  patent :  Grilmour  v.  Back,  24  C.  P.  187.  The.  license 
is  in  fact  a  grant  of  the  pine  trees,  and  is  not  affected  by 
the  subsequent  issue  of  the  patent. 

Watson,  Q.  C,  and  JS.  B.  Edwards,  for  the  respondent. 
The  Timber  License  Act,  R.  S.  0.  (1887)  ch.  28,  expressly 
provides  that  no  license  shall  be  granted  for  a  longer 
period  than  twelve  months  from  the  date  thereof,  and  a 
license  expires  at  the  end  of  the  license  year  in  which 
it  is  issued.  The  validity  of  the  license  in  question  there- 
fore must  be  decided  at  the  time  of  its  actual  issue,  and 
cannot  be  referred  back  to  the  time  of  the  issue  of  the  first 
license,  of  which  the  present  license  purports  to  be  a  sub- 
sequent renewal.  Under  the  regulations  governing  this 
case,  no  license  can  be  granted  to  take  effect  after  the  ex- 
piration of  three  years  from  the  time  of  the  location  or 
sale  of  the  land  and  the  license  under  which  the  defend- 
ants seek  to  justify  their  trespass  is  invalid  on  this  ground. 
Then  these  regulations  also  provide  that  all  trees  on  the 
land  at  the  time  the  patent  issues  shall  pass  to  the 
patentee,  so  that  on  this  ground  also  the  plaintiff'  is  en- 
titled to  succeed.  The  lot  in  question  is  not  in  any  way 
subject  to  the  Free  Grants  and  Homesteads  Act.  The 
township  of  Burleigh  has  not  been  specifically  appropri- 
ated or  set  apart  for  the  purposes  of  the  Act.  and  the 
reservations  in  section  10  apply  only  to  such  land  as  has 
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been  specifically  appropriated  or  set  apart.    Here  the  ^i"g^™ent. 
patent  has  been  given  to  the  plaintiff  as  absolute  purchaser 
and  contains  no  reservation  or  condition  whatever  as  to 
pine  or  other  timber.  Clearly,  therefore,  the  pine  and  other 
timber  became  and  were  the  property  of  the  pjaiiitiff. 
Poussette,  Q.C,  in  reply. 

May  13th,  1890.    Osler,  J.A.  :— 

The  principal  question  is,  whether  the  plaintiff's  land 
can  be  said  to  be  land  located  or  sold  within  the  limits  of 
the  Free  Grant  territory  within  the  meaning  of  the  Act 
respecting  Free  Grants  and  Homesteads  to  actual  settlers 
on  public  lands,  R.  S.  O.  (1887),  ch.  25,  so  as  to  be  subject 
to  the  reservations  in  the  Act  and  Orders  in  Council  made 
in  pursuance  of  it  respecting  pine  timber  thereon. 

Section  3  of  the  Act  enacts  that  the  Lieutenant-Governor 
in  Council  may  appropriate  any  public  lands  considered 
suitable  for  settlement  and  cultivation,  not  being  mineral 
or  pine  timber  lands,  as  free  grants  to  actual  settlers  under 
such  regulations  as  shall  from  time  to  time  be  made,  not 
inconsistent  wdth  the  provisions  of  the  Act. 

Section  4.  Such  grants  or  appropriations  shall  be  con- 
fined to  lands  surveyed  or  hereafter  to  be  surveyed,  situate 
within  "  the  trgxt  or  territory  "  defined  in  the  section. 

The  township  of  Burleigh  is  within  this  tract,  but  none 
of  the  public  lands  therein  have  ever  been  appropriated  or 
set  apart  by  the  Lieutenant-Governor  in  Council  for  the 
purposes  of  the  Act.  In  other  words  it  is  not  what  is 
commonly  called  a  "  free  grant  township."  The  defendants 
rely  upon  section  10,  which  enacts  that  pine  trees  growing 
or  being  upon  land  located  or  sold,  within  the  limits  of  the 
Free  Grant  territory  after  the  5th  of  March,  1880,  shall  be 
considered  as  reserved  from  the  location,  and  shall  be  the 
property  of  Her  Majesty;  and  upon  section  11,  which  enacts 
that  the  patents  for  all  lands  located  or  sold,  as  aforesaid> 
shall  contain  a  reservation  of  all  pine  trees  standing  or 
being  on  the  land,  and  any  person  now  or  hereafter  hold- 
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Judgment,  ing  a  license  to  cut  timber  or  saw  logs  on  such  lands,  may 
OsLER  at  all  times  during  the  continuance  o£  the  license,  enter 
upon  the  uncleared  portion,  and  cut  and  remove  trees,  and 
make  necessary  roads,  &c. ;  and  they  contend  that  the 
"territory  "  mentioned  in  section  10  is  the  whole  tract  or 
territory  defined  in  section  4,  or  that  out  of  which  appro- 
priations for  free  grants  may  be  made,  and  not  merely  that 
which  has  been  set  apart  and  appropriated  by  the  Lieuten- 
ant-Governor in  Council  for  that  purpose,  which  is  the 
plaintiff's  contention. 

It  appears  to  me  having  regard  to  the  whole  Act  and 
the  course  of  legislation  that  the  expression  "Free  Grant 
territory,"  in  section  10,  is  not  necessarily  to  be  construed 
as  meaning  the  territoiy  or  tract  defined  in  section  4. 

Sections  10  and  11  were  introduced  into  the  Free  Grants 
Act,  then  R.  S.  O.  ch.  24,  by  the  Act  of  1880,  at  which 
time  a  very  large  number  of  townships  had  been  brought 
under  the  Act.  and  appropriated  as  free  grant  lands  by 
the  Lieutenant-Governor  in  Council,  and  as  such  constitu- 
ted a  Free  Grant  territory.  All  lands  not  so  appropriated 
remained  unaffected  as  ordinary  Crown  or  public  lands, 
for  as  section  10  formerly  stood  there  was  no  room  for  the 
argument  which  has  been  built  upon  its  amended  form. 

The  Act  relates  to  free  grant  settlers,  and  to  land  located 
or  sold  to  them  under  its  provisions,  and  the  rights  of 
license  holders  over  such  lands. 

The  intention  of  sections  10  and  11  manifestly  was, 
and  is,  to  preserve  to  the  Crown  the  right  to  pine  timber 
on  such  lands  notwithstanding  the  location  and  sale,  and 
subsequent  patent — to  change  in  short  the  law  as  it  was 
under  the  former  section,  by  which  all  trees  remaining  on 
the  land  when  the  patent  issued  passed  to  the  patentee. 
Section  14,  the  origin  of  which  is  40  Vic:  ch.  15,  sec.  2, 
was  left  unaltered,  and  it  throws  light  upon  the  meaning 
of  the  expression.  It  enacts  (inter  alia)  that  every 
license  issued  to  cut  timber  within  the  limits  of  any 
territory  appropriated  as  Free  Grant  territory,  shall  be 
deemed  to  be  good  and  valid  for  the  period  for  which  it 


XVII.J 


SHAIRP  V.  LAKEFIELD  LUMBER  CO. 


327 


may  be  granted,  notwithstanding  the  patent  for  land.s  Judgment, 
included  therein  may  have  been  issued,  and  every  license  Osler 
shall  confer  upon  the  holder  the  right  to  cut  timber  on  the 
lands  included  therein  until  its  expiration,  whether  located 
or  unlocated,  sold  or  un^;old,  subject  to  such  conditions, 
regulations,  and  restrictions  specially  applicable  to  the 
said  Free  Grant  territory  as  may  have  been  heretofore,  or 
may  be  hereafter,  made  by  the  Lieutenant-Governor  in 
Council. 

Here  the  free  grant  territory  alluded  to  is  evidently 
that  which  has  been  appropriated  as  such  imdtjr  section  8, 
and  I  think  it  cannot  have  been  intended  to  place  public 
lands  not  so  appropriated,  even  though  in  that  part  of  the 
Province  within  which  the  appropriation  might  be  made, 
in  a  different  position  from  other  public  lands  in  respect  of 
w^hich  the  rights  of  the  purchaser  and  license  holder  are 
defined  by  the  Act  respecting  Timber  on  Public  Lands,  R 
S.  0.  (1887)  ch.  28,  and  regulations  made  by  the  Lieutenant- 
Governor  in  Council  thereunder.  See  also  the  preamble 
of  34  Vic.  ch.  5,  which  speaks  of  lands  "forming  part  of 
the  public  lands  appropriated  for  free  grants." 

It  was  arefued  that  as  section  10  refers  to  lands  located 
or  sold  within  the  limits  of  the  Free  Grant  territory,  lands 
not  appropriated  for  free  grants  ai'e  included  if  within  the 
territory  out  of  which  the  appropriation  may  be  made  ;  but 
this  appears  to  me  to  relate  to  the  regulations  of  May, 
1869,  under  which  the  free  grant  locatee  is  entitled  to 
purchase  an  additional  100  acres  at  the  time  of  his  location, 
subject  to  the  same  reservations  and  conditions  and  per- 
formance of  the  same  settlement  duties  as  provided  in 
respect  of  the  free  grant  location. 

The  plaintiff  is  therefore  not  a  locatee  or  purchaser 
under  the  Free  Grant  Act  and  regulations,  and  as  the 
patent  contains  no  reservation  of  the  pine  trees  as  required 
by  section  11,  the  Crown  evidently  took  that  view  of  his 
position.  As  purchaser  and  patentee  he  is  subject  only  to 
the  rights  conferred  by  the  license  under  which  the  defend- 
ants claim,  unaffected  hy  the  provisions  of  the  Free  Grant 
Act  and  regulations. 
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Judgment.  Now  the  license  itself  in  terms  limits  and  defines  the 
OsLER  rights  of  the  holder  iu  such  a  way  as  to  exclude  the  plain- 
J-^-  tiff's  lot  from  its  operation,  at  all  events  from  the  moment 
of  the  issue  of  the  patent.  It  gives  him  license  and  power 
to  cut  every  description  of  timber  (1)  on  lands  unlocated> 
and  unsold  at  the  date  thereof,  viz.,  the  30th  of  May,  1888, 
or  (2)  sold  or  located  durino^  the  time  it  is  in  force,  i.e.,  up 
to  the  30th  of  April,  1889  ;  (3)  pine  trees  on  lands  or  lots 
sold  under  orders  in  Council  of  27th  of  May,  1869  ;  (4)  pine 
and  cedar  trees,  w^hen  reserved,  on  lots  sold  under  Order  in 
Council  ot  3rd  of  April,  1880,  upon  the  location  described  on 
the  back  of  the  license.  Other  classes  of  lots  are  referred 
to  in  the  license,  but  as  they  are  free  grant  lots  and  mining 
lands,  I  do  not  specify  them. 

As  the  plaintiff's  lot  was  located  and  sold  long  before 
the  date  of  the  license,  viz.,  on  the  13th  of  March,  1884,  and 
as  no  reservation  was  made  on  the  sale  of  the  lot,  of  pine 
and  cedar  under  the  Order  in  Council  of  3rd  of  April,  1880, 
the  only  regulations  applicable  are  the  pine  timber  regu- 
lations of  27th  of  May,  1869.  These  provide  that  "  all  pine 
trees  on  any  public  land  thereafter  to  be  sold,  which  at 
the  time  of  such  sale  or  previously  was  included  in  any 
timber  license,  shall  be  considered  as  reserved  from  such 
sale,  and  shall  be  subject  to  any  timber  license  covering  or 
including  such  land  in  force  at  the  time  of  such  sale,  or 
granted  within  three  years  from  the  date  of  such  sale,  and 
such  timber  may  be  cut  and  removed  from  such  land  under 
the  authority  of  such  timber  license  while  lawfully  in 
force. 

"  All  trees  remaining  on  the  land  at  the  time  the  patent 
issues  shall  pass  to  the  patentee." 

On  the  back  of  the  license  is  a  schedule  of  lots  included  in 
the  location,  with  the  date  of  sale  or  location,  and  the 
plaintiff's  lot  is  stated  therein  to  have  been  sold  or  located 
on  the  13th  of  March,  1884. 

I  have  already  in  the  recent  case  of  Mc  Arthur  v.  North- 
ern and  Pacific  Junction  R.  W.  Co.,  17  A.  R.  86,  expressed 
the  opinion  that  the  express  provisions  of  section  1,  sub- 
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section  2,  of  the  Timber  License  Act,  R.  S.  0.  (1887)  ch.  Judgment. 
28,  require  us  to  hold  that  each  yearly  license  stands  by  Osler 
itself,  so  that  what  in  popular  language  is  called  the  re- 
newal  cannot  be  regarded  as  the  extension  of  the  license 
of  a  previous  year,  and  so  relate  back  to  the  earliest 
license.  The  defendants,  therefore,  in  my  opinion  acquired 
no  right  over  the  plaintiff's  lot  at  the  date  of  their  license, 
as  more  than  three  years  had  then  elapsed  from  the  date 
of  the  sale  of  the  lot. 

But  even  if  the  license  wa.s  effectual  for  any  purpose  at 
the  date  of  issue,  there  is  another  difficulty  quite  as  formid- 
able in  the  defendants'  way.  The  license  was  subject  to 
the  conditions,  &c.,  established  by  the  Lieutenant-Governor 
in  Council,  and  among  others  to  those  of  the  Order  in 
Council  of  the  27th  of  May,  18G9,  of  which  the  defendants 
must  be  taken  to  have  had  actual  notice,  as  it  is  one  of 
those  referred  to  in  the  license. 

One  of  the  conditions  and  regulations  of  that  order  is, 
that  all  trees  remaining  on  the  land  at  the  time  the  patent 
issues,  shall  pass  to  the  patentee.  The  defendants,  there- 
fore; to  adopt  the  language  of  Gwynne,  J.,  in  Anderson  v. 
Muskoka  Mill  and  Lumber  Co.,  27  C.  P.  at  p.  182,  a  decision 
under  the  Free  Grants  Act,  took  the  license  with  actual 
notice  in  fact  and  in  law  that  the  land  in  question  was 
located  or  sold  on  the  13th  of  March,  1884,  and  that  upon 
the  issuing  of  the  patent  to  the  locatee,  he  would  eo  in- 
stanti  become  seized  of  all  the  trees  growing  upon  the  lot. 

For  these  reasons  I  am  of  opinion  that  tbe  judgment  at 
the  trial  was  right,  and  that  the  appeal  should  be  dismissed. 

Maclennan,  J.  A. : — 

I  am  of  opinion  that  this  appeal  should  be  dismissed. 

I  think  it  is  clear  that  the  plaintiff's  land  was  not  land 
within  the  limits  of  the  Free  Grant  territory  within  the 
meaning  of  section  10  of  R.  8.  0.  (1887)  ch.  25,  the  Free 
Grants  and  Homesteads  Act. 

For  the  purpose  of  construction  this  section  must  be  read 
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Judgment,  in  connection  with  sections  3  and  4.  Section  3  authorizes 
Maclennan  the  Lieutenant-Governor  in  Council  to  appropriate  any 
public  lands,  &c.,  as  free  grants  to  actual  settlers  under  regu- 
lations to  be  made  by  order  in  council,  and  section  4  declares 
that  such  grants  or  appropriations  shall  be  confined  to  lands 
situate  within  a  certain  defined  tract  or  territory.  It 
appears  that  from  time  to  time  after  the  year  1868,  when 
the  Free  Grants  Act  was  first  enacted,  the  Lieutenant- 
Governor  in  Council  set  apart  different  townships  in  this 
tract,  as  free  grant  townships,  in  which  alone  free  grants 
and  homesteads  were  given  to  settlers  under  the  regulations. 
But  the  township  of  Burleigh,  in  which  the  lot  in  question 
is  situated,  never  was  so  appropriated,  and  never  was  a 
free  grant  township.  Section  10  of  the  Act  as  originally 
worded  in  1868  did  not  contain  the  words  free  grant 
territory,"  and  these  words  were  used  for  the  first  time  in 
1880,  when  the  section  was  amended  by  43  Vic.  ch.  4,  sec. 
2.  The  words  themselves  do  not  necessarily  import  the 
whole  of  the  tract  or  area  mentioned  and  described  in 
section  4,  and  having  regard  to  the  manner  in  which  the 
Act  had  been  administered  by  the  Lieutenant-Governor  in 
Council,  before  the  Act  of  1880, 1  think  the  words  must  be 
held  to  mean  only  so  much  of  the  tract  described  in  section 
4,  as  had  been  or  might  in  time  be  appropriated  or  set  apart 
by  Government  for  the  purposes  of  the  Act. 

If  I  am  right  in  the  conclusion  I  have  come  to  on  the 
first  point,  the  Free  Grants  Act,  and  the  regulations  made 
under  it,  are  inapplicable  to  the  present  case,  and  the 
plaintifi"s  rights  depend  altogether  upon  the  Public  Lands 
Act,  B.  S.  O.  (1887)  ch.  24,  and  the  Timber  License  Act 
B.  S.  O.  (1887)  ch.  28,  and  the  regulations  made  under 
them  respectively. 

By  section  15  of  the  Public  Lands  Act  the  rights  of 
purchasers  are  defined,  and  they  are  put  as  high  as  those 
of  a  patentee,  against  all  persons  but  the  Crown,  except 
that  it  IS  declared,  they  shall  have  no  force  against  a 
license  to  cut  timber  existing  at  the  time  of  granting  there- 
of. 
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The  Timber  License  Act  limits  the  duration  of  licenses  Judgment, 
to  twelve  months  from  their  date  and  vests  in  the  licensee  Maclennan 
in  the  most  absolute  manner  all  trees  cut  durino^  the  term 
of  the  license.    The  licenses  are  to  be  granted  subject  to 
such  conditions,  regulations,  and  restrictions,  as  may  be 
made  from  time  to  time  by  the  Governor  in  Council. 

Most  of  these  regulations  now  in  force  under  the  Timber 
License  Act,  so  far  as  concerns  the  present  action,  were 
made  on  the  16th  of  April,  1869,  but  there'is  another  which 
is  also  very  important,  made  in  the  following  month,  namely 
the  27th  of  May,  1869. 

The  regulations  of  the  16th  of  April  provide,  among 
other  things,  for  a  renewal  of  licenses  by  the  holders  upon 
compliance  with  all  existing  regulations,  and  it  was  argued 
before  us  that  the  defendants,  who  claim  to  have  had 
licenses  over  the  land  in  question  for  seventeen  years 
before  action,  regularly  renewed  from  time  to  time,  were 
entitled  by  virtue  of  this  right  of  renewal  to  be  regarded 
a*s  persons  having  an  uninterrupted  license  during  the 
whole  of  that  period. 

It  is  no  doubt  true  that  the  right  of  renewal  is  a  most 
valuable  one,  but  it  is  not  given  expressly  by  the  statute, 
and  arises  altogether  from  the  regulations  of  the  Governor 
in  Council ;  therefore  while  the  defendants  had,  and  availed 
themselves  of,  the  right  of  renewal,  from  year  to  year,  that 
right  was  always  subject  to  the  other  order  of  the  27th  of 
May,  1869,  referred  to  in  the  judgment. 

By  the  plain  terms  of  this  last  order  a  licensee  may  take 
the  timber,  under  any  license,  either  existing  at  the  time 
of  a  sale,  or  issued  within  three  years  from  the  date  of 
sale,  but  he  is  to  do  it  under  the  authority  of  such  license 

while  law^fully  in  force." 

It  is  very  plain,  I  think,  that  what  is  here  referred  to  is 
not  a  renewal,  or  right  of  renewal,  but  it  is  the  actual  annual 
license  itself  It  was  pressed  upon  us  that  in  the  early 
part  of  the  order  it  is  said  without  qualification  that  as 
to  all  future  sales  the  timber  shall  be  considered  as  re- 
served from  such  sale,  and  that  therefore  the  reservation 
was  absolute.    I  think,  however,  that  means  no  more  than 
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Judgment,    that  the  timber  is  reserved  to  the  extent  of  the  words 
Maclennan  mentioned,  namely,  until  the  expiration  of  the  existing 
license,  if  any,  and  of  any  license  that  may  be  granted 
within  three  years  from  the  sale. 

The  order  goes  on  to  say  that  all  trees  remaining  on  the 
land  at  the  time  the  patent  issues  shall  pass  to  the 
patentee,  and  it  may  be  that  in  view  of  the  last  clause  of 
section  15  of  the  Public  Lands  Act,  this  part  of  the  order 
must  be  read  as  meaning  that  the  timber  shall  pass  to  the 
patentee,  not  immediately,  but  at  the  expiration  of  the 
existing  license,  or  of  any  one  granted  within  the  three  years. 

In  either  view  the  defendants  fail ;  for  all  the  licenses 
which  they  received  witliin  three  years  after  the  sale  to 
*  the  plaintiff,  had  expired  before  the  patent  issued,  and  it 

was  after  the  issue  of  the  patent  that  the  cutting  com- 
plained of  was  done. 

It  is  remarkable  that  in  Govtois  v.  Bonfield,  25  C.  P. 
39,  and  S.  G.  in  this  Court,  27  C.  P.  84,  the  Order  in 
CounciFof  the  27th  of  May,  1869,  was  not  referred  to,  or 
relied  upon  on  behalf  of  the  plaintiff,  although  it  was  then 
in  force,  and  if  valid,  would  have  entitled  the  plaintiff  to 
recover.  In  that  case  the  cutting  was  done  by  the  licensee, 
under  a  license  of  the  year  1873-4,  which  was  a  renewed 
license  issued  within  the  first  year  after  the  sale  and  patent 
to  the  defendants,  and  it  was  held  in  this  Court,  affirming  a 
judgment  of  the  Court  of  Common  Pleas  on  a  demurrer, 
that  the  renewed  license  was  void  as  against  the  patentees, 
notwithstandino^  an  aOTeement  in  writing^  between  the 
latter  and  the  Commissioner  of  Crown  Lands  that  the 
patent  should  be  subject  to  a  renewal  of  the  license. 

I  am  therefore  of  opinion  that  the  judgment  appealed 
from  is  right,  and  should  be  affirmed,  and  that  the  defen- 
dants not  having  taken  the  timber  before- patent,  or  before 
the  expiration  of  the  last  of  their  licenses  issued  within 
three  years  from  the  date  of  the  sale  to  the  plaintiff^ 
thereby  lost  it,  and  that  it  passed  to  the  plaintiff. 

Hagarty,  C.J.O.,  and  Burton,  J. A.,  concurred. 

Ajjyeal  dismissed  with  costs. 
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In  he  Herr  Piano  Company. 

Trusts  and  trustees — Breach  oj  trust — Following  trust  moneys. 

Three  persons  occupying  a  fiduciary  position  towards  a  bank,  became 
partiieis  in  a  fitnj,  agi^eiiig  to  j  ay  for  their  intoests  a  certain  sum  of 
money  in  liquidaticn  of  creditors'  claims.  They  did  ]iay  this  sum  but 
out  of  moneys  of  tlie  bank  wrongfully  appropriated  by  them.  Subse- 
quently the  firm  was  foimed  into  a  joint-stock  company,  and  the  assets 
of  the  partneiship  w  ere  assigned  b}"  the  p;iilnejs  to  the  conipany.  The 
company  soon  afterw  ards  failed,  and  a  Mindiiig-up  order  M  as  made,  the 
original  assets,  upon  which  the  bank  claimed  a  lien,  to  a  considerable 
extent  coming  into  the  possession  of  the  liquidator. 

Held,  that  the  oi  iginal  partners  were  not  afi'ected  with  constructive  notice 
of  the  means  by  which  the  incoming  partners  obtained  the  moneys 
brought  in,  and  that  no  actual  notice  to  them  or  to  the  company  being 
shown  the  bank  had  no  lien. 

Judgment  of  the  County  Court  of  York  reversed. 

This  was  an  appeal  from  the  judgment  of  McDougall,  statement. 
Co.  J.,  in  an  interpleader  issue  tried  before  him  to  deter- 
mine the  question  whether  tlie  litjuidators  of  the  Central 
Bank  of  Canada  were  entitled  to  rank  upon  the  estate  of 
the  Herr  Piano  Company,  (Limited.) 

The  Herr  Piano  CompaTiy  was  being  wound  up  under 
the  provisions  of  the  Ontario  Winding-up  Act,  and  the 
liquidators  of  the  Central  Bank  of  Canada  filed  their 
claim  for  $25,834.01,  the  amount  of  two  promissory  notes, 
one  for  $2,001.54,  and  the  other  for  $551.28,  made  by  the 
Herr  Piano  Company,  and  endorsed  by  D.  Mitchell  Mc-  . 
Donald,  and  discounted  by  liim  with  the  Central  Bank  of 
Canada  before  its  failure,  and  of  a  certain  overdraft.  The 
claim  as  far  as  the  two  notes  were  concerned  was 
admitted,  but  as  to  the  overdraft  was  disputed. 

The  overdraft  in  question  was  an  overdraft  of  David 
Blain,  president  of  the  Central  Bank,  and  vice-president  of 
the  Herr  Piano  Company,  and  D.  Mitchell  McDonald,  a 
director  of  the  Central  Bank,  and  manauinor  director  of 
the  Herr  Piano  Company. 

Prior  to  the  9th  of  Mai  ch,  1887,  Jacob  Herr  and  Messrs. 
Donaldson  and  Milne,  were  carrying  on  business  in  part- 
nership for  the  manufacture  of  pianos,  organs,  and  other 
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Statement,     musical  instruments,  uader  the  name  of  the  Herr  Piano 
Company.    By  an  agreement  of  that  date  made  between 
Jacob  Herr,  of  the  first  part,  Donaldson  and  Milne  of  the 
second  part,  David  Blain  of  the  third  part,  A.  A.  Allen, 
(who  was  manager  of  the  Central  Bank),  of  the  fourth 
part,  and  D.  Mitchell  McDonald,  of  the  fifth  part,  it  was 
agreed,  amongst  other  things,  that  the  partnership  thereto- 
fore subsisting  between  the  parties  of  the  first  and  second 
parts   should   be  dissolved,  and  that  the  assets  of  the 
co-partnership,  including  book  accounts,  notes,  contracts, 
property,  rights,  and  credits,  should  be  vested  in  the  five 
parties  to  the  instrument  in  certain  proportions  ;  Herr  to 
have  eight  parts  ;  Donaldson  and  Milne  jointly,  thirteen 
parts  ;  Blain,  Allen,  and  McDonald  jointly,  sixty  parts. 
The  value  of  the  assets,  including  machinery,  plant,  fcc, 
was  placed  at  about  $21,000.    It  was  also  stated  in  the 
agreement  that  the  liabilities  of  the  partnership  did  not 
exceed  $11,650.28;  and  it  was  agreed  that  the  parties  of  the 
first  and  second  parts  should  pay  any  liabilities  in  excess 
of  that  sum.    The  parties  of  the  first  and  second  parts, 
were  also  to  give  a  note  of  $2,500  to  make  the  value  of 
their  share   equal   to  the  value  of  the  thirteen  shares 
assigned  to  them.    The  parties  of  the  third,  fourth,  and 
fifth  parts  agreed  to  pay  into  a  special  account,  as  moneys 
might  from  time  to  time  be  required,  the  sum  of  $5,000 
each,  to  be  used  in  paying  off  the  liabilities  of  the  com- 
pany to  the  extent  of  the  said  $11,650.28,  and  for  the 
purpose  of  carrying  on  the  business.    It  was  also  stated 
in  the  agreement  that  the  intention  of  the  parties  was  to 
carry  on  business  and  to  incorporate  the  company,  and  it 
was  declared  that  the  business  should  be  carried  on  prior 
to  incorporation  under  the  direction  of  Donaldson,  Blain, 
Allen,  and  McDonald,  as  a  board  of  directors,  with  Herr 
a?>  manager  and  mechanical  superintendent.    It  was  also 
stipulated  that  Blain,  Allen,  and  McDonald  should  incur 
no  personal  liability ;  and  Allen  and  McDonald  were  alone 
empowered  to  draw  or  accept  drafts,  sign  or  endorse  notes, 
in  the  name  of  the  Herr  Piano  Company,  for  carrying  on 
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the  business.  Provision  was  also  made  for  the  opening  of  Statement, 
an  account  with  some  bank  in  the  name  of  the  Herr  Piano 
Company,  to  the  credit  of  which  all  moneys  coming  in  in 
the  ordinary  course  of  business  should  be  paid,  and 
cheques  were  to  be  drawn  by  Allen  and  McDonald  jointly, 
or  in  the  absence  of  one,  by  either  of  them. 

A  charter  of  incorporation  was  obtained  under  the 
Ontario  Joint  Stock  Companies  Act  on  the  8th  of  June, 
1887.  The  incorporators  were  David  Blain,  A.  A.  Allen, 
D.  Mitchell  McDonakl  John  Donaldson,  R.  Y.  Milne,  and 
Jacob  Herr.  The  charter  stated  that  the  capital  was 
$7-5,000,  and  that  the  stock  taken  by  Blain,  Allen,  and 
McDonald,  was  $10,000  each  ;  by  Donaldson  and  Milne 
jointly,  $6,500,  all  of  which  amounts  were  stated  to  have 
been  paid  up  in  full  by  transfer  of  property  ;  and  by 
Jacob  Herr  $7,000,  of  which  $4,000  was  stated  to  have 
been  paid  up  by  transfer  of  property.  Blain,  Allen, 
McDonald,  and  Donaldson  were  stated  to  be  the  first 
directors  of  the  company. 

By  an  agreement,  dated  the  5th  of  August,  1887,  and 
made  between  the  several  parties  to  the  agreement  of  the 
9th  of  March,  1887,  and  the  Herr  Piano  Company,  the 
parties  to  the  agreement  of  the  9th  of  March,  1887,  trans- 
ferred all  their  interest  in  the  business  to  the  Herr  Piano 
Company,  together  with  all  assets,  &c.,  and  the  company 
assumed  all  contracts  and  liabilities  entered  into  or  incur- 
red by  the  parties  to  the  agreement  of  March,  1887,  "lor 
which  they  have  become  jointly  liable  in  carrying  on  the 
said  business  since  the  said  agreement ;"  and  there  was  a 
covenant  on  the  part  of  the  Herr  Piano  Company  to 
indemnify  and  save  harmless  these  parties  against  all  loss, 
&c.  The  consideration  for  the  agreement  was  expressed 
to  be,  the  allotment  of  paid  up  shares  to  the  amounts 
above  mentioned,  and  these  shares  wero  dul}^  allotted. 

This  agreement,  however,  was  executed  only  by  Herr^ 
Donaldson,  and  Milne.  The  day  after  the  execution  of  the 
agreement  by  them  Donaldson  and  Milne  sold  their  stock 
to  D.  Mitchell  McDonald,  who  paid  them  therefor  in  cash 
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Statement.  $6,350,  and  the  stock  was  transferred  to  him  and  to  Blain 
and  Allen. 

Blain  and  McDonald  had  also  put  into  the  business 
$15,000  as  agreed,  the  moneys  being  paid  to  D.  Mitchell 
McDonald,  and  by  him  being  applied  in  various  cheques 
from  time  to  time  in  paying  the  liabilities  and  running 
expenses  of  the  company  before  the  incorporation.  All 
the  funds  had  passed  through  McDonald's  account  in  the 
Central  Bank  of  Canada.  On  the  24th  of  October,  1887,- 
a  cheque  for  $21,954.64,  signed  by  Blain  and  McDonald, 
was  deposited  to  the  credit  of  McDonald's  account,  and  was 
debited  to  another  account  of  "  D.  Blain  and  D.  M.  McDon- 
ald, special;"  This  amount,  $21,954.64,  represented  appa- 
rently the  $15,000  paid  by  Blain,  Allen  and  McDonald  for 
their  interest  in  the  Herr  Piano  Company,  and  the  $6,350 
paid  for  Donaldson  and  Milne's  stock,  with  the  sum  of 
$604.64  added  for  interest.  The  Central  Bank  failed  on 
the  15th  of  November,  1887,  and  at  that  time  McDonald's 
account  was  overdrawn  $61,421.74,  and  there  were  besides- 
promissory  notes  of  his  accruing  due  to  the  amount  of 
about  $40,000  more.  ^ 

The  Herr  Piano  Company  went  into  liquidation  on  the 
11th  of  February,  1888,  and  the  liquidators  of  the  bank 
filed  their  claim  on  the  25th  of  April,  1^:88.  It  was  con- 
ceded subsequently  that  as  to  the  $6,350  paid  to  Donaldson 
and  Milne  for  their  stock,  no  recovery  could  be  had  against 
the  Herr  Piano  Company,  but  as  to  the  $15,000  and  inter- 
est, a  lien  was  claimed  on  60-81  of  the  assets  of  the  Herr 
Piano  Company,  that  is  to  the  extent  of  the  interest  of 
Blain,  Allen  and  McDonald  in  these  assets,  the  ground 
taken  being  that  in  obtaining  funds  from  the  Central  Bank 
to  acquire  their  interests  in  the  Herr  Piano  Company^ 
Blain,  Allen  and  McDonald  had  been  guilty  of  a  breach  of 
trust  towards  the  bank,  and  that  this  money  could  there- 
fore be  followed  into  the  property  acquired  with  these 
funds,  the  company  having  full  notice  of  the  breach  of 
trust,  the  trustees  guilty  of  the  breach  of  trust  and 
the  controlling  officers  of  the  company  being  the  same 
persons. 
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An  issue  was  directed  and  was  tried  before  MacDougall,  Statement. 
Co.  J.,  on  the  6th  of  February,  1889,  and  several  subse- 
quent days,  and  it  was  clearly  proved  that  the  moneys 
obtained  by  McDonald  from  the  Central  Bank  were  so 
obtained  by  him  without  the  knowledge  of  the  directors, 
and  by  means  of  a  private  arrangement  between  himself, 
f^nd  Blain,  and  Allen. 

It  was  also  proved  that  to  a  large  extent  the  assets  of 
the  piano  company  existing  at  the  time  of  the  agreement 
of  March,  1887,  were  still  in  existence  at  the  time  of  the 
winding-up  order,  and  passed  into  possession  of  the  liqui- 
dator. 

The  learned  Judge  held  that  the  liquidators  of  the 
Central  Bank  had  a  preferred  claim  up  to  $15,000  on  60-Nl 
of  the  original  assets  of  the  piano  company  ascertained  to 
be  in  existence  and  in  the  possession  of  the  piano  com- 
pany at  the  date  of  the  winding  up  order,  and  that  they  were 
entitled  to  rank  on  the  estate  of  the  piano  company  as 
ordinary  creditors  for  the  amount  of  the  notes  above  re- 
ferred to. 

The  liquidator  of  the  piano  company  appealed  from 
this  judgment,  and  the  appeal  came  on  to  be  heard  before 
this  Court  (Hagarty,  C.  J.  O.,  Burton,  Osleu,  and  Mac- 
LENNAN,  JJ.A.)  on  the  20th  of  March,  1890. 

J.  K.  Kerr,  Q.  C,  and  R.  S.  Seville,  for  the  appellant. 
The  learned  County  Judge  had  no  jurisdiction  to  try  the 
question  whether  the  liquidators  of  the  Central  Bank  were 
entitled  to  a  lien  or  charge  on  the  assets  of  the  piano 
company,  or  any  part  thereof,  but  only  whether  they  were 
entitled  to  rank  on  the  estate  as  creditors  :  R.  S.  O.  (1887) 
ch.  183,  sec.  23.  Assuming,  however,  that  the  Judge  had 
jurisdiction  to  entertain  the  question  at  all,  still  his  decision 
is  erroneous.  The  bank  never  were  creditors  of  the  com- 
pany, and  never  had  any  dealings  with  the  company.  The 
■company  were  bond  fide  purchasers  for  value  of  the  assets 
in  question,  and  such  assets  could  not  be  followed  into 
^their  hands,  or  be  impressed  with  any  trust,  lien,  or  charge 
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Argument.  as  against  them,  on  account  of  any  breach  of  trust  which 
may  have  been  committed  by  their  vendors,  or  any  of  them. 
The  finding  of  the  learned  Judge  that  the  company  had 
notice  of  such  breach  of  trust  by  reason  of  the  knowledge 
of  their  president  and  managing  director,  is  erroneous. 
Such  knowledge,  if  any,  was  not  obtained  while  they  were 
ofiicers  of  the  company,  but  before  the  company  came  into 
existence,  and  at  the  time  the  company  acquired  the  a.ssets, 
none  of  its  officers  knew  that  the  breach  of  trust,  if  any, 
had  been  committed,  except  those  who  had  themselves 
committed  it  while  they  were  officers  of  the  bank,  and 
before  the  company  was  incorporated.  Notice  to  the 
officer  of  one  company  in  that  capacity,  is  not  notice  to  him 
as  an  officer  of  another  company,  and  there  was  no  notice 
here,  and  no  right  to  follcw^  these  moneys:  Cul/iane  v. 
Stuart,  6  0.  R.  97  ;  Taylor  v.  Blakelock,  32  Ch.  D.  560; 
In  re  Ma.rseilles  Extension  R.  W.  Co.,  L.  R.  7  Ch. 
161;  In  re  Carews  Estate  Act,  31  Beav.  39;  Lindley's 
Company  Law,  pp.  204,  205 ;  In  re  Henvessy,  2  Dr.  &  W. 
555  ;  Denton  v.  Davles,  18  Ves.  499.  The  bank's  remedy, 
if  any,  is  against  its  own  directors  :  In  re  European  Banh, 
L.  R.  5  Ch.  358. 

Tf .  R.  Meredith,  Q.C.,  and  F.  A.  Hilton,  for  the  respon- 
dents. There  was  here  clearly  a  breach  of  trust  on  the 
part  of  Blain,  Allen  and  McDonald,  and  the  persons  injured 
by  that  breach  of  trust  had  a  right  to  follow  the  moneys 
into  the  hands  of  those  who  took  with  notice  of  it.  The 
breach  of  trust  was  committed  before  the  incorporation  of 
the  company,  and  the  partners  in  that  company  w^ho  got 
the  benefit  of  the  breacli  of  trust  .must  be  held  to  have 
had  notice  of  it.  Clearly  then  before  incorporation  the 
bank  would  have  been  entitled  to  make  a  claim  against 
the  assets  of  the  partnership,  and  against  each  partner 
individually,  and  these  individuals  could  not  by  simply 
incorporating  themseh  es,  and  assuming  to  transfer  their 
assets  to  themselves  as  an  incorporated  body  escape  this 
liability:  In  re  Halletfs  Estate,  13  Ch.  D.  696;  Harris  v.. 
Truman,  7  Q.  B.  D.  240 ;  S,  C,  9  Q.  B.  D.  264  ;  Francis 
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V.  Francis,  5  D.  M.  &  G.  108 ;  Lewin  on  Trusts,  8th  cd.,  pp.  Argument. 
892,  894.    The  County  Court  Judge  had  power  to  decide 
this  question  of  lien  :  E.  S.  O.  (1887),  ch.  183,  sec.  34. 
J.  K.  Kerr,  Q.C.,  in  reply. 

May  13th,  1890.    Hagarty,  C.  J.  0.  :— 

What  was  the  nature  of  the  interest  acquired  by  the 
three  new  parties  in  the  partnership  assets  ?  I  do  not  see 
how  it  can  be  placed  higher  than  an  interest  after  payment 
of  all  the  partnership  debts,  and  such  assets  must  properly 
be  answerable  for  all  such  claims  before  the  co-partners 
could  derive  benefit  therefrom. 

It  is  not  easy  to  see  how  each  new  co-partner,  as  the 
owner  of  an  undivided  joint  interest  in  specified  propor- 
tions, could  be  held  to  have  such  a  property  in  any  of  the 
chattels  or  assets  as  to  be  capable  of  so  representing  any 
portion  of  the  money  brought  in  by  a  partner  as  to  be 
followed  and  charged  with  a  lien  for  such  moneys  by  a 
person  not  a  creditor  of  the  firm. 

It  is  not  necessary  to  discuss  the  principle  that  prevails 
between  partners  as  to  following  moneys.  This  is  fully 
stated  in  Lew^in  on  Trusts,  8th  ed.,  p.  894.  If  a  surviving 
partner,  being  executor  of  a  deceased  partner,  continue  the 
testator's  capital  without  authority  in  the  trade,  though 
the  capital  consists  only  of  the  stock  and  debts  of  the 
firm,  and  these  undero^o  a  continual  course  of  chanoe  and 
fluctuation,  yet  the  Court  follows  the  trust  capital  through- 
out all  its  ramifications,  and  gives  the  deceased  partner's 
estate  the  fruits  derived  from  the  capital  so  altered  and 
changed. 

Again,  as  betw^een  individuals,  the  trust  money  or 
property  tortiously  disposed  of  may  be  followed  through  all 
its  changes  of  character,  as  exemplified  in  such  cases  as 
Frith  V.  Cartland,  2  H.  &  M.  417. 

We  have  not  been  referred  to  any  authority  in  point  as 
to  this  peculiar  case. 

I  am  unable  to  see  how  the  undivided  joint  interest  in 
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Judgment,    these  assets  Can  be  liable  to  any  enforceable,  lien  to  the 
Hagarty    prejudice  of  the  creditors  of  the  company. 
C.J.O.         But  a  very  serious  question  was  raised  by  Mr.  Kerr  for 
the  appellants,  although  it  was  hardly,  if  at  all,  noticed  by 
the  respondent's  counsel. 

Was  there  any  breach  of  trust  shewn  of  which  the 
parties  in  the  Herr  Company  had  notice  ? 

It  is  not  necessary  either  to  discuss  or  to  decide  whether 
as  between  Blain,  Allen,  and  McDonald  and  the  Central 
Bank  and  its  unfortunate  shareholders,  anything  was  com- 
mitted amounting  to  a  breach  of  trust. 

The  question  before  us  seems  to  be  whether,  when  these 
three  persons  formed  the  co-partnership  with  Herr,  and 
Donaldson  and  Milne,  the  latter  are  shewn  to  be  Qoncerned  in 
such  breach  so  as  to  be  affected  thereby. 

All  the  moneys  brought  into  the  business  passed  through 
McDonald's  hands,  and  apparently  always  by  his  cheques 
on  the  Central  Bank. 

These  payments  were  in  various  amounts,  large  and 
small,  to  discharo^e  outstandino-  liabilities  of  the  firm,  into 
which  he  and  his  friends  were  entering.  These  payments, 
ranging  over  seven  or  eight  months,  were  for  wages,expenses 
and  existing  liabilities,  and  the  money  sc  ^paid  was  appar- 
ently to  represent  the  stock  they  had  agreed  to  take  in 
the  concern. 

The  old  members  of  the  firm  maybe  held  tohavekno'wn 
that  the  moneys  disbursed  through  McDonald  came  from 
the  Central  Bank,  and  it  is  most  likely  that  they  knew 
that  Blain  was  president,  Allen  cashier,  and  McDonald  a 
director.  But  there  is  no  evidence  to  found  the  belief  that 
they  had  any  knowledge  whatever  of  any  improper  deal- 
ings between  these  three  parties  and  the  bank,  nor  as  to 
the  state  of  their  respective  accounts. 

I  cannot  see  how  any  person  dealing  with  any  of  them 
singly,  or  with  the  three  jointly,  should  be  held  to  be 
prejudiced  or  affected  in  receiving  payments  from  them 
for  property  purchased  by  the  fact  of  any  of  their  accounts 
beino^  overdrawn.    The  fact  that  thev  were  officers  of  a 
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iDank  then  in  fair  credit  may  have  rather  favoured  the  idea  Judgment, 
■of  their  having  the  command  of  money  for  trade  or  invest-  Hagarty 
ment.  C.J.O. 

The  three  old  partners  remained  from  early  in  March  to 
-some  time  after  the  incorporation  about  August,  when 
Donaldson  and  Milne  sold  out  to  McDonald.  Herr  ap- 
pears to  have  remained  to  the  end  when  the  company 
went  into  liquidation  in  February. 

If  a  breach  of  trust  was  committed  when  did  it  first 
■occur  ?  It  could  hardly  be  seriously  claimed  that  it  was 
from  the  beo^innino^,  because  McDonald's  account  was  then 
considerably  overdrawn.  But  if  a  month  or  a  week  later 
his  account  was  paid  up  are  we  to  consider  that  such  pay- 
ment cured  the  default  ?  And  so  on  varying  with  the 
state  of  the  account. 

I  think  we  would  be  establishing  a  most  dangerous 
principle  if  we  held  the  facts  before  us  constituted  such  a 
breach  of  trust  as  would  enable  the  bank  to  follow  the 
anoney  due  them  to  the  necessary  prejudice  of  the  creditors 
'Of  the  company. 

I  look  upon  the  case  as  not  shewing  any  originally 
fraudulent  purpose  in  forming  this  co-partnership.  It  was 
under  the  expectation  of  its  being  a  profitable  investment. 
The  drying  up  of  the  source  of  supply  for  these  three  per- 
sons, consequent  on  the  failure  of  the  Central  Bank^ 
caused  the  collapse  of  the  company. 

The  case  exhibits  a  most  reckless  dissipation  of  the 
unlucky  shareholders'  money  by  its  trusted  agents,  but  I 
qannot  see  how  the  assets  of  the  piano  company  can  be 
applied  as  sought  by  the  respondents. 

As  to  the  stock  in  the  company,  as  it  is  said  to  be  worth- 
less, it  is  hardly  necessary  to  make  any  order  respecting  it. 

I  think  the  judgment  below  must  be  varied. 

Burton,  J.  A. : — 

I  think  the  first  objection  raised  in  the  reasons  of  the 
appeal,  is  w^ell  taken,  and  that  the  learned  Judge  had  no 
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ndgment.  jurisdiction  upon  this  interpleader  issue  to  decide  that  the 
BuBTON  plaintiffs  were  or  were  not  entitled  to  a  lien  or  charge  on 
the  assets  of  the  piano  company. 

There  was  no  contest  as  to  the  $2,552.82,  for  w^hich  the 
bank  was  held  entitled  to  rank  upon  the  estate  ;  and  the 
only  question  w^as  as  to  a  sum  of  121,954.64,  of  which  Mr. 
Meredith  admitted  in  the  course  of  the  trial  that  the  sum 
of  $6,934.64,  paid  for  the  Donaldson  and  Milne  stock,  could 
not  be  proved  as  a  claim  on  the  estate,  reducing  the  claim 
therefore  to  $15,000. 

It  was  as  to  this  $15,000  that  the  right  of  the  bank  to 
rank  on  the  estate  was  confined  at  the  trial,  and  upon  the 
learned  Judge  finding,  as  he  could  not  have  done  otherwise 
than  find,  that  the  bank  had  no  right  to  rank  as  creditors 
in  the  winding  up,  the  issue  as  to  the  claims  should  have 
been  decided  in  favour' of  the  appellant. 

I  have  a  ver}^  decided  opinion  upon  the  question  on 
which  the  learned  Judge  gave  judgment,  but  as  the  liqui- 
dators may  possibly  be  advised  to  test  that  question  in  a 
proper  proceeding,  I  refrain  from  any  expression  of  that 
opinion,  and  content  myself  with  saying  that  upon  the 
issue  as  framed  the  judgment  should  have  been  in  favour 
of  the  piano  compan}^,  and  the  appeal  therefore  should  be 
allowed. 


OsLER,  J.  A.: — 

The  question  upon  which  the  judgment  below  turns 
was  not  before  the  learned  Judge  for  decision.  The 
whole  question  w^as  whether  the  bank  were  creditors 
of  the  piano  company,  and  this  as  to  the  particular  sum  in 
dispute  w^as  not  proved.  On  that  ground. at  all  events  the 
appeal  should  be  allowed. 

Maclennan,  J.  A.  : — 

I  also  am  of  opinion  that  this  appeal  must  be  allowed. 
It  is  alleged  by  the  Central  Bank,  that  McDonald  being 
a  director  of  the  bank,  by  the  fraud  of  himself  and  Allen^ 
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who  was  the  bank  cashier,  drew  from  the  bank  all  tlio  Judgment. 

money  which  he  paid  in  to  the  partnership,  between  theMACLENXAN 

19th  of  March  and  the  5th  of  August;  and  that  under  the 
circumstances  they  are  entitled  to  a  lien  upou  60-81  of 
the  original  assets  of  the  Herr  Piano  Company,  ascertained 
to  be  in  possession  of  the  company  on  the  11th  of  Febru- 
ary, 1888,  and  the  learned  Judge  has  decided  that  they  are 

so  entitled. 

The  ground  upon  which  the  learned  Judge  rests  his  judg- 
ment is,  that  the  money  paid  in  by  McDonald  was  money 
of  the  bank  tortiously  invested  in  the  said  assets  by 
the  three  persons — namely,  Blain,  Allen,  and  McDonald. — 
occupying  a  fiduciary  position  towards  the  bank,  and  which 
assets  the  company  acquired  with  full  notice  of  the  breach 
of  trust  committed  by  those  persons  towards  the  bank, 
and  which  the  company  therefore  took  subject  to  the 
bank's  rightful  charge  thereon  for  the  amount  of  the 
advance. 

With  great  respect,  I  think  the  learned  Judge  has  fallen 
into  several  errors.  There  is  no  evidence  of  notice  to  Herr, 
Donaldson  and  Milne  of  any  fraud  or  irregularity  on  the 
part  of  the  new  partners  in  procuring  the  money  which 
they  paid,  or  which  McDonald  paid  for  them,  as  the  con- 
sideration for  their  interest  in  the  concern.  Until  after  all 
that  money  was  paid,  and  until  the  failure  of  the  bank,, 
McDonald  and  Blain  and  Allen  were  persons  in  undoubted 
credit.  It  is  true  that  in  general  notice  to  one  partner  is 
constructive  notice  to  the  others.  If  one  partner  obtains 
money  or  property  for  the  firm,  by  fraud  or  breach  of  trust, 
all  are  afi"ected  and  must  answer  on  the  principle  of  agency, 
whether  they  knew  of  the  fraud  or  not.  But  I  know  of 
no  rule  which  afiects  A.  and  B.,  who  take  a  new  partner 
into  their  business,  in  consideration  of  his  brinoino:  in  a 
sum  of  money  agreed  upon  as  his  share  of  the  capital  of  the 
new  concern,  with  constructive  notice  of  the  means  by 
which  he  acquired  the  money  which  he  so  brought  in. 
Such  a  transaction  is  not  a  joint  transaction  at  all,  it  is 
not  a  transaction  of  the  firm.    There  is  no  agency  in- 
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Judp;ment.  volved  in  it,  and  the  other  partners  are  not  affected. 
Haclennan  The  money  when  paid  becomes  the  money  of  the  firm,  but 
it  was  not  obtained  for  the  firm.  He  obtained  it  for  himself, 
and  having  done  so  he  deals  with  the  other  persons,  not 
with  the  firm,  for  a  valuable  consideration.  It  is  cJear, 
therefore,  in  my  opinion,  that  if  the  money  paid  by  Mc- 
Donald was  obtained  by  fraud  or  breach  of  trust,  the  other 
partners  were  not  affected  by  it.  The  bank  could  only 
follow  what  the  guilty  parties  obtained  with  it.  The  bank 
clearly  could  not  stand  higher  than  McDonald,  Blain,  and 
Allen.  The  very  utmost  they  could  claim  would  be  to 
stand  in  the  place  of  McDonald,  Blain,  and  Allen  in  the 
concern,  as  if  they  had  obtained  an  assignment  of  their 
interests  in  the  firm.  If  that  had  been  done,  their  right 
would  have  been  to  have  the  partnership  wound  up,  the 
assets  sold,  the  debts  paid,  and  to  have  had  their  share  of 
the  surplus.  They  could  have  maintained  no  direct  lien 
upon  any  undivided  share  of  the  firm's  assets,  but  only 
subject  to  the  payment  of  the  debts.  That  would  have 
been  their  right  if  the  joint  stock  compan}^  had  never  been 
formed. 

I  find  on  careful  examination  that  the  Si  5,000  which  is 
sought  to  be  followed  by  the  bank  was  all  paid  during  the 
partnership  period  of  the  business,  and  before  it  was  trans- 
ferred to  the  joint  stock  company  on  the  5th  of  August, 
so  that  the  right  of  the  bank,  if  any,  arose  during  that 
period.  The  provisional  directors  named  in  the  charter 
were  McDonald,  Blain,  Allen  and  Donaldson.  As  I  have 
shewn,  Donaldson  had  no  notice  of  any  wrong,  or  of  any 
claim  of  the  bank,  if  they  had  any,  and  notice  to  one 
director  is  not  notice  to  the  others,  or  to  the  company  :  In 
re  Carews  Estate  Act,  31  Beav.  39  ;  In  -re  Marseilles  Ex- 
tension R.  W.  Co.,  L.  R.  7  Ch.  161  ;  Lindley's  Law  of  Com- 
panies, pp.  156,  204.  Therefore  I  think  the  learned  Judge 
was  wrong  in  his  conclusion  that  when  the  company  ob- 
tained a  transfer  of  the  business  and  assets  it  had  any 
notice  of  the  bank's  claim  or  lien.  On  the  contrary,  I 
think  the  company  was  formed,  and  the  partnership  busi- 
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ness  and  assets  were  transferred  to  it,  without  any  such  Judgment, 
notice,  actual  or  constructive.  Maclennan 

Then  what  was  the  effect  of  that  transaction,  if  we  sup- 
pose  that  previously  the  bank  had  a  lien  upon  the  interests 
of  Blain,  Allen  and  McDonald  in  the  partnership  ? 

All  the  partners  had  petitioned  for  the  charter,  saying 
they  had  taken  shares,  and  that  they  were  to  be  paid  up 
shares,  paid  up  by  means  of  the  ti-ansfer  of  pro|)erty.  The 
charter  itself  conlBrmed  that,  and  on  the  5th  of  August  the 
assets  were  assigned  to  the  company,  in  consideration  of 
the  paid  up  shares,  and  the  assumption  by  the  company  of 
the  existing  liabilities. 

The  company  obtained  the  assets  of  the  partnership  for 
valuable  consideration  without  notice.  The  company 
became  the  owner  of  the  assets,  and  the  partners  obtained 
paid  up  shares  in  lieu  thereof ;  that  is  what  by  the  terms 
of  the  transfer  they  were  to  get  for  their  respective  interests, 
and  if  the  bank  had  any  lien,  it  ceased  in  my  opinion  to  be 
a  lien  upon  the  goods  and  assets  of  the  partnership,  when 
they  passed  to  the  company,  and  never  w^as  a  lien  upon  the 
company's  assets,  or  any  part  or  pi'oportion  of  them.  If 
the  lien  still  exists  it  can  only  be  upon  w^hat  Blain,  Allen 
and  McDonald  obtained  in  consideration  of  the  transfer  to 
the  company,  viz.,  the  shares,  but  whether  it  does  or  not 
we  have  no  right  here  to  express  an  oj  anion.  It  is  enough 
to  say,  what  I  think  is  the  proper  conclusion,  that  the 
bank  has  not  an}'^  lien  for  the  money  in  question  upon  the 
assets  of  the  Herr  Piano  Company. 


A^ipeal  allowed  with  costs. 
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Township  of  Barton  v.  City  of  Hamilton. 

Municipal  corporations — Extending  sewer  through  contiguous  municipality 
—"  Territory"— R.  S.  0.  {1887)  ch.  I84.,  sec.  492,  sub-sec.  2. 

The  "  territory"  of  the  municipality  referred  to  in  R.  S.  0.  (1887),  ch. 
184,  sec.  492,  sub-sec.  2,  is  the  land  comprised  within  the  bounds,  and 
under  the  jurisdiction  of,  the  municipality,  and  is  not  limited  to  lands 
that  are  the  property  of  the  municipality. 

One  municipality  cannot  therefore  extend  a  sewer  through  lands  within 
the  bounds  of  a  contiguous  municipality,  without  the  consent  of  the 
latter,  or  without  taking  the  statutory  steps,  even  although  the  lauds 
through  which  the  sewer  is  to  run  have  been  purchased  by  the  former 
municipality  from  the  private  owners. 

Judgment  of  the  Chancery  Division,  18  0.  R.  199,  affirmed,  Burton,  J. 
A.,  dissenting. 

•Statement.        This  was  an  appeal  from  the  judgment  of  the  Chancery 
Division,  reported  18  O.  R.  199. 

The  plaintiffs  were  the  municipal  corporation  of  the 
township  of  Barton,  that  being  a  township  in  the  county 
of  Wentworth,  immediately  adjoining  the  city  of  Hamilton 
on  the  east  side  thereof.  The  action  was  brought  to  res- 
train the  defendants  from  extendin^r  a  sewer  through  a 
certain  portion  of  the  territory  within  the  limits  of  the 
municipality  of  the  plaintiffs. 

It  appeared  that  the  defendants  iu  the  year  1879  had 
constructed,  for^the  pui'pose  of  draining  the  eastern  portion 
of  the  city  of  Hamilton,  a  sewer  which  emptied  into  an 
inlet  of  Burlington  Bay  in  the  township  of  Barton.  The 
sewage  flowed  across  the -lands  of  one  John  Duffy,  in  the 
township  of  Barton,  and  DufF}^  obtained  an  injunction  re- 
straining the  defendants  from  discharging  the  sewage  upon 
his  lands.  The  defendants  then  decided  to  construct  a 
new  outlet  for  the  sewer  for  the  purpose  of  carrying  the 
sewage  into  deeper  water  in  the  same  inlet,  and  before 
entering  upon  the  work  they  obtained  leave  from  the  in- 
dividual owners  of  the  land  through  which  the  sewer  was 
to  pass,  and  paid  them  compensation.  They  did  not,  how- 
ever, take  any  steps  to  obtain  the  consent  of  the  plaintiff 
municipality  before  entering  upon  the  construction  of  the 
vsew^er. 
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The  action  was  tried  before  Proudfoot,  J.,  at  Hamilton,  Statement, 
at  the  Spring  Sittings  of  1889,  and  the  action  was  dis- 
missed with  costs,  the  learned  Judge  being  of  opinion  that 
the  defendants  had  the  right  to  go  outside  the  limits  of 
their  own  municipality,  and  to  take  private  property  for 
the  purposes  of  the  corporation,  having  made  due  compen- 
sation to  the  private  owners,  and  that  the  plaintiffs  had  no 
right  to  interfere.  Upon  appeal,  however,  this  judgment 
was  reversed  by  the  Chancery  Division,  that  Court  being 
of  opinion  that  before  entering  upon  any  land  within  the 
limits  of  another  municipality,  the  municipality  desiring 
to  exercise  the  right  must  obtain  consent,  or  take  proceed- 
ings by  arbitration  as  provided  in  the  Municipal  Act,  and 
that  the  purchase  from  the  private  owners  ot  the  lands 
through  which  the  sewer  was  to  pass  was  not  sufficient. 

From  this  judgment  the  defendants  appealed,  and  the 
appeal  came  on  to  be  heard  before  this  Court  (Hagarty, 
C.J.O.,  Burton,  Osler,  and  Maclennan,  J  J.  A.)  on  the 
25th  and  26th  of  March,  1890. 

Moss,  Q.C.,  and  MacKelcan,  Q.C.,  for  the  appellants.  The 
defendants  having  acquired  from  the  owners  the  right  to 
build  through  their  lands  in  the  township  of  Barton  the 
sewer  in  question,  cannot  be  interfered  with  by  the  plain- 
tiffs in  the  prosecution  of  the  work.  The  plaintiffs'  rights 
over  private  property  within  their  municipality  do  not 
extend  so  far  as  to  permit  them  to  dictate  the  uses  to 
which  such  property  shall  be  put.  If  any  public  nuisance 
were  created  upon  private  property  its  continuance  could 
be  restrained,  but  the  defendants  are  not  committing  a 
nuisance,  and  even  if  they  were  in  an  action  framed  as 
this  is  relief  could  not  be  had.  Under  sub-section  1  of 
section  492  of  the  Municipal  Act,  an  arbitration  is  only 
necessary  where  one  municipality  desires  to  unite  or  con- 
nect its  sewers  with  those  of  a  contiguous  municipality. 
The  arbitrators  are  to  determine  the  conditions  upon  which 
such  connection  shall  be  made,  and  under  sub-section  2 
they  are  authorized  to  determine  whether  the  connection 
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Argument,     or  extension  should  be  permitted  at  all.    But  these  pro- 
visions can  have  no  application  where  the  terms  and 
conditions  have  been  settled  with  the  private  owners  of  the 
property.    The  right  to  enter  upon  and  take  land  in  an 
adjoining  municipality  for  the  purpose  of  providing  an 
outlet  for  a  sewer  was  given  by  section  20  of  the  Municipal 
Amendment  Act  of  1888,  amending  sub-section  15  of  sec- 
tion 479  of  the  Municipal  Act,  R.  S.  0.  (1887)  ch.  184. 
The  restrictions  referred  to  in  this  sub-section  upon  the 
right  of  a  corporation  to  enter  upon  and  take  land  for  the 
opening  of  a  sewer  were  contained  in  section  483,  and 
related  to  the  making  of  due  compensation  for  any  damages 
necessarily  resulting  from  the  exercise  of  such  powers.  No 
additional  restrictions  are  imported  into  sub- section  15  of 
section  479  b}^  the  amending  Act.    Section  492  never  was 
applicable  to  a  case  under  sub-section  15  of  section  479, 
and  it  was  not  made  applicable  by  the  amendment.  The 
defendants  have  not  trespassed  upon  nor  taken  any  terri- 
tory or  property  of  the  plaintiffs,  nor  have  they  created 
any  public  nuisance.    Cleai'ly  if  what  they  have  done  had 
been  done  by  private  individuals  or  a  railway  or  a  com- 
mercial corporation,  the  plaintiffs  could  not  interfere,  and 
the  fact  that  the  defendants  are  a  municipal  corporation 
gives  the  plaintiffs  no  higher  right  as  against  them  than 
they  would  have  against  any  other  corporation  or  persons. 
A  corporation  created  by  law  is  not  confined  in  its  existence 
to  any  particular  locality  but  as  a  corporate  body  it  exists, 
wherever  it  does  any  act,  makes  any  contract,  acquires  any 
property,  or  does  by  its  agents  what  an  individual  could 
do  if  personally  present.    There  is  no  law  or  statutory 
enactment  which  prohibits  one  municipality  from  acquiring 
land  within  the  boundaries  of  another.    If  the  private 
owners  of  the  land  built  a  sewer  and  allowed  the  defend- 
ants to  use  it  the  plaintiffs  could  not  interfere  and  they 
have  no  hioher  rio'ht  now. 

See  National  Bank  v.  Matthews,  U.  S.  621  ;  Cowell  v.. 
Springs  Co.,  100  U.  S.  55  ;  Christian  Union  v.  Young,  101 
U.  S.  352 ;  Missouri  Valley  Co.  v.  Bushnell,  8  Am.  Cor.  Cas^ 
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832  ;  Chambers  v.  Glfy  of  St.  Louis,  29  Mo.  543  ;  Green's  Argument. 
Brice  on  Ultm  Vires,  pp.  11  to  14? ;  Dillon  on  Corpoi  ations, 
8rd  ed.,  sec.  446  ;  IJardivg  v.  Cardifi,  29  G.-.  308  ;  Pratt 
V.  Stratford,  14  0.  R.  260  ;  S.  C.  16  A.  R  5  ;  Salvin  v. 
North  Brancepeth  Coed  Co.,  L.  R.  9  Ch,  705 ;  Earl  of 
Bipon  V.  Hobart,  3  My.  &  K.  169. 

S.  H.  Blake,  Q.  C.,  and  W .  Bell,  for  the  respondents.  The 
right  to  expropi'iate  the  lands  of  private  owners  for  the 
purpose  of"  a  sewer  is  sejiarate  and  distinct  from  the  right 
of  one  municipality  to  extend  its  sewers  into  the  territory 
of  an  adjoining  municipality,  and  the  plaintifls  are  entitled 
to  restrain  the  defendants  from  extending^  a  sewer  into 
their  territory  without  their  consent.  Section  492  clearly 
applies  to  a  case  like  the  pi'esent,  and  it  does  not  apply 
to  disputes  with  pi-ivate  owners  through  whose  lands  a 
sewer  may  pass.  The  terms  and  conditions  referred  to 
have  reference  to  the  mode  of  constructing  the  sewer 
and  the  place  of  discharge,  provided  the  arbitrators 
decide  in  the  first  place  that  thei-e  is  a  right  of  extension 
at  all.  Without  consent  or  without  the  award  of  the 
arbitrators  one  municipality  has  no  right  whatever  to 
enter  upon  the  territory  of  another.  Territory  does  not 
mean  land  actually  owned  by  the  municipality,  but  must 
mean  land  over  which  the  municipality  has  control,  and 
which  is  embraced  within  its  teri'itorial  limits.  The  defend- 
ants have  entei-ed  upon  the  plaintiffs  territory  in  that  sense. 
Before  the  Municipal  Amendment  Act  of  1888,  a  muni- 
cipality had  no  right  to  ex))ropriate  the  lands  of  private 
owners  in  an  adjoining  municipality,  even  after  the  muni- 
cipality had  obtained  the  right  to  extend  their  sewer  into 
the  territory  ot  the  adjoining  municipality  by  agreement 
or  arbitration  as  provided  in  the  Act.  The  amendment 
only  provides  for  the  right  to  expiopriate  the  lands  of 
private  owners  in  the  adjoining  municipalit}^  but  does  not 
touch  the  question  as  between  the  two  municipalities, 
which  is  separately  and  distinctly  pi'ovided  for  by  sec- 
tion 492.  Under  sub  section  2  of  that  section,  if  the 
inunicii>ality  through  whose  teriitory  the  sewer  is  sought 
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Argument,  to  be  extended  objects  to  such  extension,  the  question  of 
the  right  to  extend  the  sewer  is  first  to  be  determined,  and 
until  that  right  is  determined,  the  extension  of  the  sewer 
is  a  trespass.  The  plaintiffs  do  not  claim  any  right  to 
prevent  the  defendants  from  acquiring  from  the  private 
owners  thereof  any  lands  they  may  choose,  but  this  is  not 
in  any  way  connected  with  their  right  to  extend  their 
sewer  through  the  territory  of  the  plaintiffs.  The  con- 
struction and  management  of  sewers  come  within  the 
jurisdiction  of  the  municipal  councils,  and  it  is  intended 
by  the  Legislature  that  each  municipality  shall  have  ex- 
clusive control  and  management  of  such  sewers  as  are 
within  their  territorial  jurisdiction.  If  one  municipality 
were  allowed  to  extend  its  sewers  into  the  territory  of  an 
adjoining  municipality  without  observing  the  provisions 
of  the  Municipal  Act  in  that  behalf,  it  might  seriously 
interfere  w^ith  the  system  of  sewers  in  such  adjoining  mu- 
nicipality. 

See  Fenelon  Falls  v.  Victoria  R.  W.  Co.,  29  Gr.  4;  Deven- 
port  V.  Plymouth,  etc.  Co.  52  L.  T.  N.  S.  161 ;  Coldwater  v. 
Tucker,  36  Mich.  474 ;  Hill  v.  Metropolitan  Asylum  Dis- 
trict, 4  Q.  B.  D.  433;  Attorney -General  v.  Golney  Hatch 
Lunatic  Asylum,  L.  R.  4  Ch.  146  ;  Elizahethtoiun  v.  Brock- 
ville,  10  0.  k  372. 

Moss,  Q.  0.,  in  reply. 

May  13th,  1890.    Osler,  J.A.:— 

But  fur  the  amendment  made  by  51  Yic.  ch.  28,  sec.  20, 
in  section  479,  sub-section  15,  of  the  Municipal  Act,  I 
should  not  have  thought  there  could  be  any  reasonable 
doubt  of  the  right  of  the  plaintiffs  to  maintain  this  action  ; 
not  for  the  purpose  of  restraining  a  nuisance,  and  the  case 
has  not  been  put  upon  that  ground,  but  upon  the  ground 
that  by  section  492,  the  power  of  one  municipality  to  ex- 
tend its  sewer  into  a  contiguous  municipality,  is  dependent 
in  the  first  place  upon  the  latter's  consent,  and  failing  that, 
or  to  speak  more  accurately,  where  the  extension  is  ob- 
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jected  to,  upon  an  award  under  the  Act  permitting  such  Judgmen 
extension,  and  defining  the  terms  and  conditions  upon  Osler 
which  it  shall  be  allowed,  and  that  in  the  present  case  no 
such  permission  has  been  given  by  the  plaintiffs,  but  they 
have  on  the  contrary  objected  to  the  extension,  and  no 
award  has  been  made  allowing  it  under  the  provisions  of 
the  Act :  Devonport  v.  FLy mouth,  (^c.  Co.,  52  L.  T.  N.  S. 
161. 

I  will  consider  for  a  moment  the  rights  of  two  adjoining 
municipalities  as  governed  by  the  statute  law  prior  to  the 
recent  amendment. 

The  general  rule  for  the  exercise  of  their  powers  by 
municipal  corporations  is  that  given  by  section  282  [R.  S. 
O.  (1887)  ch.  18Jt]  which  enacts  that  the  jurisdiction  of 
every  council  shall  be  confined  to  the  municipality  the 
council  represents,  except  where  authority  beyond  the 
same  has  been  expressly  given. 

In  section  479,  sub-section  22  ;  section  489,  sub-sections 
11  and  57,  power  is  given  to  one  municipality  to  acquire 
lands  in  an  adjoining  one  for  the  purpose  of  parks,  ceme- 
teries, and  "for  the  public  use  of  the  municipality."  No 
consent  is  required  on  the  part  of  the  servient  municipality 
to  the  action  of  the  other  for  these  purposes  ;  and  while 
land  may  be  taken  compulsorily  for  park  purposes,  and 
perhaps  for  other  "public  uses  of  the  municipality:"  under 
sub-section  57,  other  purposes,  the  subjects  of  special  en- 
actments, must  be  carried  out  by  agreement  w^ith  the 
owners  of  the  land  required  to  be  taken. 

The  defendants  did  not  attempt  to  support  these  pro- 
ceedings under  sub-section  57,  and  no  doubt  it  is  in  the 
special  enactments  on  this  subject  that  their  authority,  if 
it  existed,  must  be  discovered. 

This  leads  us  to  section  492,  the  orio^in  of  which  is  48 
Vic.  ch.  39,  sec.  39,  and  the  powers  conferred  by  which 
must  be  carefully  noted. 

In  case  a  township,  city,  town,  or  village  (counties  not 
being  concerned)  shall  be  so  situated  that  in  the  construc- 
tion of  any  sewer  therein  it  becomes  necessary  in  order  to 
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Judgment,  provide  an  outlet  to  extend  the  same  into  or  through  a 
OsLER  contiguous  municipality,  such  township,  city,  &c.,  shall  be 
J. A.  permitted  and  have  power,  subject  as  hereinafter  provided 
(a)  to  so  extend  the  sewer,  and  (6)  shall  be  permitted  and 
have  power  to  unite  and  connect  the  same  to  any  existing 
sewer  of  such  contiguous  municipality  upon  such  terms 
and  conditions  as  shall  be  agreed  upon  between  the  respec- 
tive municipalities,  and  failing  an  agreement  then  upon 
such  terms  and  conditions  as  shall  be  determined  by  arbi- 
tration. 

I  am  not  satisfied  that  this  sub-section  (1),  taken  by  it- 
self, confers  any  power  to  acquire  lands  corapulsorily.  The 
exercise  of  the  power  to  extend,  or  make  connection,  seems 
to  depend  upon  an  agreement  being  made  between  the 
municipalities  concerned  as  to  terms  and  conditions,  and  if 
the  extension  is  to  be  made  through  private  property,  it 
would  seem  further  to  depend  upon  the  ability  of  the 
municipality  to  acquire  such  property  fiom  the  owners  in 
the  servient  municipality.  I  do  not,  however,  regard  this 
as  essential  to  the  argument. 

Then  sub-section  2  provides  that  in  any  case  where  the 
council  objects  to  allow  an  adjoining  municipality  to  con- 
nect with  an  existing  sewer,  or  to  extend  a  sewer  through- 
its  territory  as  above  frovided.,  i.  e.,  in  sub-section  (1),  [the 
omission  of  the  word  into  seems  therefore  to  be  without 
significance], fAen  the  arbitrators  shall  determine,  not  merely 
the  terms  and  conditions  on  which  the  connection  or  exten- 
sion shall  be  allowed  to  be  made,  but  whether  it  shall  be 
allowed  to  be  made  at  all. 

So  that  if  the  council  of  the  servient  municipality  object 
to  the  extension  being  made  through  its  territory,  and  the 
arbitrators  do  not  award  that  it  may  be  so  made,  the  per- 
mission and  power  to  extend  or  connect  it, do  not  exist,  for 
sub-section  (1)  only  confers  it  "subject  as  thereinafter 
provided." 

I  agree  with  the  learned  Chancellor  in  thinking  that  the 
word  "territory"  means  the  area  of  the  municipality,  and 
not  the  highways,  or  roads,  or  property,  acquired  or  used 
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for  corporate  purposes.    Territory  is  not  an  apt  word  to  Judgment, 
describe  the  roads  or  corporate  property  of  a  municipality,  Osleb 
and  is  never,  that  I  am  aware  of,  used  in  that  sense  in  the 
Municipal  Acts. 

As  used  in  sub-section  2  of  section  492,  it  evidently  means 
the  contiguous  municipality  mentioned  in  sub-section  1,  as 
may  be  seen  by  comparing  the  territory  described  in  one 
with  that  in  the  other.  In  sub-section  1  we  have  :  "In  case 
it  becomss  necessary  to  extend  the  same  into,  or  through  a 
contiguous  municipality  ; "  and  in  sub-section  2  :  "In  any 
case  where  the  council  of  any  municipality  shall  object  to 
allow  an  adjoining  municipality  *  *  to  extend  a  sewer 
through  its  territory." 

If  there  is  nothinoj  in  sub-section  1  to  limit  the  meaning 
of  the  expression  "  contiguous  municipality,"  there  is  no 
reason  to  put  a  forced  construction  on  the  word  "territory" 
in  sub-section  2,  for  the  things  referred  to  are  one  and  the 
same. 

It  has  ))een  asked  what  concern  it  is  of  the  servient  muni- 
cipality that  another  should  construct  a  sewer  through  its 
territory  (in  the  sense  I  give  to  that  word)  where  the  sewer 
is  built  in  private  property  acquired  by  the  latter,  and  does 
not  affect  its  roads  or  other  corporate  property  ?  In  other 
w^ords,  whether  one  municipal  corporation,  as  regards  buy- 
ing land  for  drainage  or  sewerage  purposes  in  the  territory 
of  another,  is  not  in  as  good  a  position  as  a  private  person.? 
It  might  be  sufficient  to  answer  that  the  Legislature  has 
in  fact  imposed  conditions  upon  the  exercise  of  such  power, 
and  in  the  case  of  the  extension  of  drains  or  sewers  into  a 
foreign  municipality,  as  distinguished  from  the  exercise  of 
other  powers  to  acquire  land  therein,  that  appears  to  be 
the  policy  of  the  Legislature,  for  in  the  analogous  case 
provided  for  by  section  496,  sub-section  35,  we  find  that  a 
city,  town,  or  incorporated  village  may  pass  by-laws  for 
accepting  or  purchasing  land  in  any  other  municipality 
which  may  be  required  for  preventing  such  city,  town,  fcc, 
from  being  flooded  by  water  flowing  from  such  other  munici- 
pality into  such  city,  town,  &c.,  and  for  providing  an  outlet 
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Judgment,  for  such  Waters,  &c.,  and  for  opening,  making,  &:c.,  drains 
OsLEE,  or  sewers  on  the  lands  so  acquired;  Provided  always  that 
J"^-  the  consent  of  the  municipality  in  which  the  lands  to  be 
taken  are  situate  shall  be  obtained  before  the  powers  con- 
ferred by  this  section  are  exercised.  The  language  of  section 
492  is  not  less  strong  as  to  the  conditional  nature  of 
the  power  conferred  by  that  section.  We  thus  have  special 
limitations  relating  to  the  acquisition  of  lands  for  the 
purpose  of  drainage  or  sewerage,  while  for  other  purposes 
the  power  to  acquire  land  outside  the  limits  of  the  muni- 
cipality for  its  public  uses,  seems  to  be  unfettered. 

It  is  to  be  observed  that  not  only  may  a  city  exercise 
the  powers  mentioned  in  section  492  in  a  township  terri- 
tory, but  the  township  has  a  corresponding  right  to  do  so 
in  the  territory  of  the  city,  and  while  the  section  must 
receive  the  same  construction  in  each  case,  the  propriety 
and  necessity  of  a  consent  in  the  latter  is  more  obvious. 

Proceedins:  now  to  the  amendment  introduced  by  the 
recent  Act  into  section  479  (15): — That  clause  as  it  stood  in 
the  R.  S.  0.  (1887),  at  the  time  of  the  amend iiient,  is  found 
in  the  Act  of  1866  and  other  subsequent  consolidations  of 
the  Municipal  Act.  The  powers  conferred  by  it  were  to 
be  exercised  within  the  territorial  limits  of  the  municipa- 
lity, and  the  restrictions  referred  to  were  probably  those 
relating  to  the  compulsory  acquirement  of  private  property. 
As  amended  the  clause  now  enables  the  council  to  pass  a 
by-law  for  taking  land  "  in  or  adjacent  to  "  the  munici- 
pality, necessary  or  convenient  for  the  purposes  of 
opening,  making,  preserving,  improving,  repairing,  widen- 
ing, altering,  diverting,  stopping  up,  and  pulling  down, 
drains,  sewers,  and  watercourses  within  its  jurisdiction,  or 
for  entering  upon,  taking  or  using  any  land  "not  adjacent 
to  "  the  municipality,  for  the  purpose  of  providing  an  out- 
let for  any  sewer  "  but  subject  always  to  the  restrictions  in 
this  Act  contained." 

This  section  must  now  be  read  in  connection  with  sections 
492,  and  496,  sub-section  35,  and  the  amendment  may  have 
been,  and  probably  was,  passed  for  the  very  purpose  of 


XVIT  ]     TOWNSHIP  OF  BARTON  V.  CITY  OF  HAMILTON. 


355 


enr^bling  the  council  to  take  lands  compulsorily  in  cases  Judgmen 
where  those  sections  are  intended  to  be  acted  upon.  The  Osler 
restrictive  clause  applies  to  all  the  powers  conferred  by  '^•'^* 
the  section  ;  and  when  we  find  in  the  Act  sections  492,  and 
496  sub-section  35,  giving  the  right  to  enter  upon  the  ter- 
ritory of  another  municipalitity  for  drainage  and  sewerage 
purposes,  subjected  to  certain  restrictions,  it  appears  to  me 
we  must  necessarily  read  section  479,  sub-section  15,  as 
amended,  as  subjecting  the  powers  thereby  conferred,  not 
only  to  the  restrictions  imposed  by  section  483,  as  to  com- 
pensation, but  also  to  those  found  in  sections  496  (35) 
and  492,  as  to  the  consent  of  the  servient  municipality. 
If  this  was  not  the  intention  of  the  Legislature  the  opera- 
tion of  section  492  becomes  limited  to  the  connecting  of 
a  sewer  in  one  municipality  to  that  in  a  contiguous  one,  or 
the  extending  of  it  through  the  roads  of  the  latter,  and 
the  right  to  extend  a  sewer  in  any  other  w^ay  through  the 
territor}^  of  the  latter  would  become  wholly  dependent 
upon  section  479,  sub-section  15.  But  as  section  492  can- 
not in  my  humble  judgment  be  so  construed  as  to  give 
this  limited  meaning  to  the  word  territory,  the  restrictions 
imposed  thereby  remain  and  must  be  observed  by  a  muni- 
cipality which  is  desirous  of  exercising  the  powers  thereby 
conferred  wathin  the  limits  of  another. 

I  am  therefore  of  opinion  that  the  appeal  should  be 
dismissed. 

Maclennan,  J.A.  : — 

I  am  of  opinion  that  the  judgment  appealed  from  is 
right,  and  ought  to  be  affirmed. 

By  section  479  (15)  as  it  stood  before  the  year  1887, 
counties,  townships,  cities,  towns  and  incorporated  villages, 
might  pass  by-laws  for  making  sew^ers,  and  for  entering 
upon  and  taking  any  land  necessary  for  the  purpose. 

By  section  282  their  powers  were  confined  within  the 
corporate  limits  of  the  municipality,  and  by  section  483 
they  were  to  make  compensation  to  all  persons  for  damage. 
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Judgment.  If  the  corporation  desired  to  extend  a  sewer  beyond  the 
Maclennan  corporate  boundary  it  had  to  proceed  under  the  authority 
and  subject  to  the  restrictions  and  qualifications  expressed 
in  section  492  (1),  (2). 

Such  an  extension  could  only  be  made  subject  to  such 
terms  and  conditions  as  might  be  agreed  upon  with  the 
adjoining  municipality,  or  in  case  of  a  difference,  as  might 
be  settled  by  arbitration,  and  in  case  the  adjacent  munici- 
pality objected  to  the  extension  altogether,  then  the  power 
to  extend  was  to  be  subject  to  arbitration. 

I  incline  to  think  that  under  the  section  492  a  munici- 
pality could  take  lands  compulsorily.  It  says  it  (the 
municipality)  "  shall  be  permitted,  and  have  the  power  "  to 
extend  the  sewer  into  or  throuo^h  the  contiofuous  munici- 

CD  O 

pality,  subject  only  to  the  terms  and  conditions  being 
settled  with  the  adjoining  municipality.  The  moment 
those  terms  and  conditions  were  settled,  then  I  think  they 
could  enter  upon  and  take  the  lands  which  were  required, 
making  due  compensation  to  the  owners,  as  in  cases  within 
their  own  corporate  limits. 

That  was  the  state  of  the  law,  as  I  think,  when  in  1887, 
by  50  Vic.  ch.  29,  sec.  25,  what  is  now  section  489  (57)  was 
passed.  That  amendment  gave  townships,  cities,  towns, 
and  incorporated  villages,  a  new  power.  It  enabled  them 
to  acquire  and  hold  by  purchase  or  otherwise  lands  outside 
the  corporate  limits  for  the  public  uses  of  the  municipality. 
It  is  not  necessary  to  decide  whether  under  this  section 
they  could  take  lands  compulsorily  or  not,  but  what  is 
remarkable  is  that  there  is  no  mention  of  any  consent 
being  required  of  the  neighbouring  municipality.  If  the 
council  requires  land  outside  its  own  corporate  limits,  for 
any  public  purpose,  and  if  it  can  acquire  it  either  by  gift, 
purchase,  or  otherwise  from  the  owners,  it  may  do  so  with- 
out asking  or  obtaining  any  leave  from  the  outside  muni- 
cipality. 

This  new  section  is  wide  enough  in  its  terms  to  include 
the  case  of  extending  a  sewer.  The  word  land  is  by  the 
interpretation  clause  of  the  Municipal  Act  declared  to 


XVII.]     TOWNSHIP  OF  BARTON  V.  CITY  OF  HAMILTON. 


357 


include  any  interest  therein,  and  would  therefore  include  Judgment, 
the  easement  or  privilege  of  constructing  a  sewer.  Maclennan 

But  when  this  section  was  introduced  into  the  Act,  the  J-^- 
old  section  492  was  not  altered,  but  was  allowed  to  stand 
as  before,  and  both  sections  were  included  in  the  revision, 
and  re-enacted  in  chapter  181  of  the  Revised  Statutes  of 
1887.  We  must  therefore  construe  them,  and  give  due 
effect  to  both  of  them,  as  we  find  them  in  the  Act. 

When  these  three  sections  479  (15),  489  (57),  and  492 
(1)  (2),  are  read  together,  as  they  must  be,  I  think  the  only 
construction  they  admit  of  is,  that  while  as  a  general  rule 
a  council  may  acquire  and  hold  land  situate  outside  of  its 
corporate  limits  for  the  public  uses  of  the  municipality, 
without  any  interference  from  the  adjacent  municipality, 
and  without  its  consent,  there  is  an  exception  in  the  case 
of  extending  a  sewer  beyond  the  limits,  and  that  every 
case  of  that  kind  is  governed  by  the  provisions  of  section 
492. 

It  was  argued  that  the  terms  and  conditions  mentioned 
in  this  section  applied  only  when  it  was  desired  to  extend 
a  sewer  so  as  to  connect  it  with  one  already  constructed  in 
the  other  municipality ;  and  it  was  also  contended  that 
the  territory  mentioned  in  section  492  (2)  meant  the  cor- 
porate property  of  the  municipality.  lam  unable  to  accede 
to  either  of  these  contentions.  I  think  the  lanofuaofe  used 
by  the  Legislature  is  clear  and  plain,  that  in  no  case  can  a 
sewer  be  extended  into  an  adjacent  municipality,  whether 
for  the  pupose  of  connection  with  another  sewer  or  not, 
without  either  agreement  or  arbitration  with  the  other 
municipality,  as  to  whether,  and  if  so,  upon  what  terms 
and  conditions,  the  extension  or  connection  shall  be  per- 
mitted. 

The  Legislature  seems  to  have  thought  that  the  extension 
by  one  municipality  of  a  sewer  into  or  through  the  territory 
of  another,  meaning  by  that,  not  its  corporate  property, 
but  the  territorj^  over  which  its  municipal  authority  extends, 
may  be  a  very  serious  matter  for  what  may  be  called  the 
servient  municipality,  and  one  upon  which  it  ought  to  be 
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Judgment,  consulted,  and  to  which  it  ought  to  have  the  power  of 
Maclennan  objecting,  and  of  having  the  judgment  of  arbitrators 
J--^-  whether  it  should  be  permitted,  or  if  permitted  upon  what 
terms  or  conditions. 

In  some  cases  it  might  be  a  matter  of  no  moment,  and  I 
do  not  see  what  great  objection  there  could  be  in  the  present 
case,  but  in  other  cases  it  might  be  a  very  serious  consider- 
ation, as  if  for  example  Yorkville  had,  before  incorporation 
with  the  city,  proposed  to  run  a  main  sewer  through  the 
centre  of  Toronto  regardless,  it  might  be,  of  convenience 
and  important  public  interests. 

It  was,  however,  contended  that  the  amendment  of  section 
479  (15)  enacted  by  51  Yic.  ch.  28,  sec.  20,  removed  the 
restriction  arising  from  section  492,  and  that  since  that 
amendment  it  was  no  longer  necessary  to  consult  the  ad- 
jacent municipality. 

I  do  not  think  the  amendment  has  that  effect.  In  my 
judgment  its  only  effect  is,  that  whereas  the  old  sub-section 
15  gave  no  authority  without  the  consent  of  the  owners 
to  take  or  enter  lands  beyond  the  corporate  limits,  for 
making  or  improving  drains,  sewers  or  watercourses,  that 
authority  is  now  given  by  the  amendment.  It  does  not 
■  profess  to  interfere  with  section  492,  but  leaves  it  as  it 
was,  and  it  provides  that  this  new  power,  as  well  as  the 
old,  shall  be  exercised  subject  to  the  "  restrictions  in  this 
Act  contained." 

I  think  section  492  is  as  plainly  as  any  thing  can  be  a 
restriction  upon  the  power  of  a  council  to  open  or  make  a 
sewer  in  or  through  land  in  an  adjacent  municipality,  and 
that  section  483,  providing  for  compensation,  is  therefore 
not,  as  was  contended,  the  only  restriction  upon  the  powers 
conferred  by  the  amended  section. 

I  therefore  think  that  the  city  of  Hamilton  was  wrong 
in  proceeding  with  the  sewer  in  the  face  of  the  objection 
from  the  plaintiffs'  solicitor  of  the  1st  of  September,  1886,^ 
and  that  the  appeal  should  be  dismissed,  and  with  costs.. 

Hagarty,  C.  J.  0.,  concurred. 
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Burton,  J.  A. :—  Judgment. 

Burton 

The  question  in  this  case  depends  upon  the  proper 
construction  to  be  placed  on  the  words  "  subject  to  the 
restrictions  in  this  Act  contained,"  to  be  found  in  sub-section 
15  of  section  479  of  the  Municipal  Act,  whether  they  are  to 
be  read  as  they  always  were  read  previous  to  the  amend- 
ments in  1888,  as  applying  to  the  compensation  to  be  paid 
for  the  land  taken  or  injuriously  affected,  or  whether  that 
section  is  overridden  and  controlled  by  section  492,  so  that 
in  the  absence  of  a  consent  on  the  part  of  the  township  of 
Barton  the  defendants  were  precluded  from  doing  what 
they  have  done  in  building  a  sewer,  even  upon  their  own 
property. 

In  order  to  determine  whether  that  is  the  proper  con- 
struction, it  may  be  convenient  to  trace  the  history  of  the 
legislation  affecting  this  question,  and  I  may  say  at  once 
that  I  quite  agree  with  the  Court  below,  and  with  Mr. 
Blake's  contention,  that  the  jurisdiction  of  each  municipal 
corporation  is  strictly  confined  within  its  own  limits  except 
in  those  cases  where  authority  is  expressly  given  to  do 
something  in  another  municipality,  or,  in  other  words,  each 
corporation  derives  its  authority  from  the  statute  alone. 

The  original  of  section  492  was  first  enacted  in  1885. 
Previously  to  the  passing  of  that  Act  one  municipality  had 
no  authority,  when  it  became  desirable  to  procure  an  outlet 
for  any  sewer  within  its  limits,  to  extend  its  operations 
into  a  contiguous  municipality^  That  section  enabled  it  to 
do  so  with  the  consent  of  the  other  municipality,  and  in 
the  event  of  such  consent  being  refused  gave  the  muni- 
cipality desiring  such  extension  power  to  appeal  to 
arbitrators  who  had  authority  to  determine  whether  such 
permission  should  be  given,  and  if  so  upon  what  terms  and 
conditions. 

If  the  council  of  the  adjoining  municipality  consented, 

and  the  extension  was  to  be  throuoh  its  own  lands  nothins: 

o  to- 
further  was  required,  but  it  might  be  even  in  such  a  case 

necessary  in  order  to  extend  the  sewer  to  go  through 
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Burton 
J.A. 


private  lands,  and  no  power  to  acquire  such  lands  com- 
pulsorily  existed  prior  to  the  amendment  made  in  1888  to 
sub-section  15  of  section  479,  although  in  the  previous 
year  power  had  been  given  to  acquire  and  hold  such  lands 
by  purchase. 

That  section  as  found  in  the  R.  S.  O.  before  the  amend- 
ment, was  a  transcript  of  the  original  enactment  to  be  found 
in  the  Municipal  Acts  so  far  back  at  least  as  1866,  if  not 
before,  dealing  with  the  right  to  expropriate  for  the 
purpose  of  sewers,  and  has  been  continued  throughout 
the  sev^eral  consolidations  and  revisions  down  to  18S8,  and 
was  before  that  time  confined  to  the  same  objects  within 
the  confines  of  the  municipality,  and  was  always  subject 
to  the  restrictions  contained  in  the  Municipal  Act,  that  is 
to  say  to  the  right  of  the  part}^  whose  property  was  taken 
or  afi^ected  to  receive  compensation. 

If  w^hen  this  amendment  was  made  section  492  had  not 
been  in  the  Act,  it  is  clear  that  the  words  "  subject  to  the 
restrictions,"  &c.,  must  have  received  the  same  construction 
they  had  always  received  as  applying  to  taking  lands 
or  exercising  other  powers  compulsorily,  and  to  nothing 
else.  In  other  words  the  effect  of  the  amendment  would 
have  been  nothing  more  than  this — whilst  we  have  here- 
tofore allowed  you  to  take  lands  compulsorily  for  these 
purposes  within  your  own  limits,  making  compensation  to 
the  owners  or  persons  affected,  we  extend  that  power  to 
lands  in  another  municipality,  but  on  the  same  condition 
of  compensating  the  owners. 

The  city  could  have  acquired  compulsorily  or  by  purchase 
any  lands  from  private  individuals,  and  if  they  could  find 
an  outlet  for  these  drains  through  that  private  property 
without  touching  any  roads  or  property  of  the  township, 
the  statute  gave  them  full  authority  to  do  so,  and  the 
township  could  not  have  interfered. 

The  city  would  own  the  [)ropert3^  with  full  power  to  do 
what  it  liked  with  it,  and  if  it  could  make  a  sewer  over  or 
through  it  without  in  any  way  interfering  with  township 
property,  there  would  seem  to  be  no  plausible  ground  for 
their  not  being  permitted  to  do  so. 
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The  only  pretext  for  placing  a  different  construction  JiT-lgment. 
upon  the  woids  to  be  found  in  section  479,  "  subject  to  the  Bukton 
restrictions  in  this  Act  contained,"  fi'om  what  they  have 
always  belore  received,  arises  from  the  fact  that  section 
492  was  passed  before  the  amendment,  and  so  it  is  con- 
tended this  is  a  further  restriction  beyond  that  contained 
in  section  479  when  originally  passed.  But  to  place  such 
a  construction  upon  it,  it  must  be  clear  that  these  two 
sections  are  dealing  with  precisely  the  same  subject  matter. 

I  think  with  great  respect  that  section  492  is  dealing 
onl}^  with  the  case  of  the  extension  of  a  sewer  through  the 
lands  or  property  of  the  township.  That  such  was  the 
view  of  the  Legislature  is,  I  think,  clear  fiom  their  deem- 
ing it  necessary  to  give  express  power  subsequently  to 
take  private  lands  ;  so  that  if  in  addition  to  taking  public 
property  it  was  necessary  also  to  take  private  lands,  it  was 
necessary  to  obtain  both  the  consent  of  the  owner  and  of 
the  township  ;  if  public  lands  only,  then  the  consent  of  the 
towmship,  and  if  private  lands  onl}^,  the  consent  of  the 
owner. 

If  a  contrary  construction  were  to  prevail,  let  us  con- 
sider what  extraordinary  results  might  follow. 

It  might  be  that  no  proper  outlet  to  the  city  sewer  might 
be  obtained  without  passing  for  several  miles  through  the 
township  of  S  ihffeet,  the  next  township  to  Bai-ton ;  we 
w^ill  assume,  for  the  sake  of  argument,  that  the  consent  of 
Saltfleet  had  been  obtained,  and  that  it  was  not  necessary 
to  encroach  upon  any  but  private  lands  in  Barton,  so  that 
a  covered  sewer  would  be  built  in  the  township  of  Barton 
through  private  lands,  and  the  outlet  would  be  some  miles 
from  its  limits  in  the  township  of  Saltfleet.  According  to 
the  contention  of  these  plaintiffs  this  could  not  be  done 
without  the  consent  of  Barton,  wdiich  could  not  by  possi- 
bility be  affected  by  the  works.  Granting  to  the  fullest 
extent  "  that  one  municipalit}"  should  not  invade  the  terri- 
tory or  interfere  with  the  concerns  of  another  without  the 
consent  of  the  latter,"  how  would  the  territory  of  these 
plaintiff's  be  invaded  in  such  a  case  by  the  owner  of  the 
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Judgment,  jg^nd  doing  something  which  he  had  an  undoubted  right  to 
BuKTON  do  upon  his  own  property,  and  which  would  not  interfere 
with  any  rights  or  property  of  the  township  ? 

Sections  479  and  492,  appear  to  me,  with  great  respect, 
to  deal  with  subjects  which  are  wholly  distinct ;  the  former 
is  to  enable  the  municipality  to  expropriate  the  lands  of 
private  individuals,  and  properly  provides  for  their  com- 
pensation ;  the  other  deals  with  the  interests  of  the  town- 
ship, and  provides  that  those  interests  shall  not  be  interfered 
with  except  with  their  consent. 

No  property  of  the  township  is  interfered  with  by  what 
the  city  had  done  at  the  time  this  action  was  commenced, 
or  by  what  it  professes  to  do ;  it  has  built  a  sewer  on 
private  property,  and  it  proposes  to  discharge  the  sewer 
upon  private  property,  such  private  property  being  covered 
with  water,  and  without  any  objection  from  the  proprietor. 

The  learned  counsel  referred  to  sub-section  35  of  section 
496,  in  support  of  his  contention,  but  I  do  not  think  it  aids 
him.  Granting  the  general  policy  of  the  law  that  the 
powers  of  a  municipal  corporation  are,  in  the  absence  of 
express  enactments,  confined  within  the  limits  of  their 
municipality,  w^e  have  to  refer  to  each  exception  to  ascer- 
tain to  what  extent,  and  subject  to  what  restrictions,  they 
can  exercise  these  exceptional  powers. 

The  case  dealt  with  by  that  particular  section  is  the  case 
of  surface  water  accumulating  on  land  in  one  municipality 
and  flowing  from  it  into  another. 

I  apprehend  that  no  consent  would  be  required  from  the 
municipality  in  which  the  lands  are  situate  to  enable  the 
other  municipality  to  purchase  or  acquire  the  flooded  lands, 
but  they  are  further  empowered  after  their  acquisition,  in 
order  to  provide  an  outlet,  to  make  sewers  through  that  or 
any  other  municipality,  but  before  the  exercise  of  these 
powers  the  consent  of  the  municipality  in  which  the  lands 
are  situate  is  required. 

It  must  be  manifest  that  if  the  outlet  could  be  obtained 
through  the  city's  own  territory  no  such  consent  would  be 
necessary,  but  a  curious  oversight  has  occurred  in  this 
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section  which,  though  authorizing  the  outlet  to  be  made  Judgment, 
through  any  other  municipality,  limits  the  consent  to  the  Burton 
township  or  municipality  in  which  the  lands  are  situate.  '^"^ 

Sub-section  11  of  section  489  was  also  referred  to  and 
merely  emphasizes  what  I  have  already  said  as  to  the 
necessity  of  ascertaining  the  right  of  the  municipality  from 
the  actual  language  employed.  In  this  section,  which  deals 
with  cemeteries,  the  one  municipality  has  the  right  without 
any  consent  to  purchase  lands  in  an  adjoining  municipality 
for.  such  a  purpose,  and  thereupon  the  land  so  acquired 
becomes  detached  and  forms  part  of  the  acquiring  muci- 
cipality. 

It  would  be  an  extraordinary  interference  with  the 
rights  of  private  property  to  place  the  construction  con- 
tended for  on  these  words,  whereas  the  interests  of  the 
township  are  amply  safe-guarded  by  placing  the  construc- 
tion upon  section  492,  which  my  brother  Proudfoot,  I  think 
properly,  placed  upon  it. 

The  case  referred  to  in  the  judgment,  and  cited  in  argu- 
ment by  Mr.  Blake  of  Devonport  v.  Plymouth,  Co.,  52 
L.  T.  N.  S.  161,  does  not  at  all  support  the  plaintiffs'  con- 
tention in  my  opinion.  The  defendants  there  had  obtained 
^in  Act  of  Parliament  for  making  a  tramway,  in  which  the 
respective  boroughs  of  Plymouth  and  Devonport  were 
interested,  and  the  Act  provided  that  the  company  should 
not,  without  the  consent  of  the  corporations  of  both 
boroughs,  open  any  portion  of  the  line  for  traffic  until  the 
whole  was  completed,  so  that  the  same  might  be 
simultaneously  opened  for  public  traffic.  A  portion  having 
been  completed  in  one  borough,  they  attempted  to  run 
it  without  the  consent  of  the  other, and  upon  the  application 
of  that  borough  an  injunction  w^as  granted.  A  very  plain 
case  I  should  say  for  interference,  and  I  quite  concede  that 
it  would  be  so  here  if  it  can  be  held  that  section  492 
extends  to  private  lands  acquired  by  the  city  upon  which 
works  are  built  which  do  not,  and  cannot,  interfere  with 
property  of  the  township. 

For  these  reasons  I  am  of  opinion  that  the  case  is  not 
within  section  492. 
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Judgment.       The  plaintiffs  were  mot  in  a  position  to  maintain  an 
Burton     action  in  the  nature  of  a  quia  timet  action. 
J-^-  Even  if  a  case  of  actual  nuisance  had  been  established 

no  property  of  the  plaintiffs  would  have  been  affected,  and 
they  would  not  have  been  entitled  to  take  proceedings  in 
their  own  name,  but  here  there  was  no  evidence  of  an 
actual  nuisance  committed,  nor  evidence  of  imminent  dan- 
ger of  a  nuisance  of  a  substantial  character  to  any  property 
of  these  plaintiffs. 

Should  the  flow  of  this  sewage  at  any  time  become  a 
public  nuisance,  the  parties  interested  will  not  be  without 
remedy. 

I  think  the  appeal  should  be  allowed,  and  the  action  dis- 
missed. 

Appeal  dismissed  with  costs, 
Burton,  J. A.,  dissenting. 
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Brady  v.  Sadler. 

Croivn  Patent — Reservation — Evidence. 

The  description  of  lands  conveyed  by  a  Crown  Patent  was  "all  that 
parcel  of  laud  containing  hy  admeasurement  sixty  acres,  he  the  same 
more  or  less,  being  composed  of  lot  number  nine,  exclusive  of  the  lands 
covered  by  the  waters  of  the  S.  River." 

Lot  niue  included,  by  metes  and  bounds,  two  hundred  acres,  but  the  S. 
Eiver  ran  thiough  it.  At  the  time  of,  and  for  some  time  previous  to, 
the  issue  of  1he  patent  the  waters  of  the  S.  River  at  this  place  were 
penned  back  by  a  dam. 

Held,  that  the  words  "the  waters  of  the  S.  River"  did  not  mean  the 
waters  of  that  river  flowing  in  its  natural  channel  merely,  or  the  waters 
at  the  height  at  w  hich  they  might  happen  to  be  on  the  day  of  the  issue 
of  the  patent,  but  had  the  effect  of  reserving  from  the  grant  that  por- 
tion of  the  lot  liable  to  be  covered,  owing  to  the  existence  of  the  dam, 
by  the  w  aters  of  the  river,  at  their  natural  height  at  any  time  during 
the  ordinary  changes  of  the  seasons. 

Held  also,  that  extrinsic  evidence  was  admissible  for  the  purpose  of  ex- 
plaining the  language  of  this  description,  and  that,  upon  that  evidence, 
tiie  land  in  question  had  not  passed  under  the  grant. 

Judgment  of  the  Queen's  Bench  Division,  16  0.  R.  49,  reversed. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  Sbatement. 
Bench  Division,  reported  16  0.  K  49. 

The  defendants  carried  on  business  as  millers  at  the 
town  of  Lindsay,  and  were  the  owners  of  a  large  mill, 
power  for  which  was  supplied  by  the  waters  of  the  Scugog 
River. 

At  the  mill  there  was  a  dam  which  had  been  erected 
by  the  Government  of  the  late  Province  of  Canada  in  the 
year  1843. 

The  pLiintiffs  were  farmers,  owning  lands  about  fifteen 
miles  from  the  dam,  through  which  a  branch  of  the  Scugog 
E-iver,  known  as  East  Cross  Creek,  flowed,  and  they  com- 
plained that  the  defendants  had  wrongfully  placed  bracket 
boards  on  the  dam  and  had  thereby  raised  the  waters  of 
the  river  so  as  to  flood  certain  portions  of  their  lands,  and 
they  claimed  an  injunction. 

The  defendants  claimed  that  they  had  a  prescriptive 
right  to  use  bracket  boards  upon  the  dam  in  question,  and 
also  set  up  the  defence  that  the  plaintiffs  had  acquired  their 
lands  after  the  building  of  the  dam,  and  that  under  the 
provisions  of  the  Mill  Dam  Act  they  could  not  recover  any 
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Statement,     damages.    They  also  contended  that  the  plaintiffs  had  no 
title  to  the  portion  of  the  land  that  was  overflowed. 

The  Letters  Patent  from  the  Crown  of  the  plaintitFs' 
land  were  issued  on  the  10th  of  January,  1852,  and  con- 
tained the  following  clauses : 

Now  know  ye  that  in  consideration  of  the  said  sum  of 
Thirty-five  pounds  by  him  the  said  Michael  Brady  to  our 
said  Commissioner  of  Crown  Lands,  in  hand  well  and  truly 
paid  to  our  use,  at  or  before  the  sealing  of  these  our  Letters 
Patent,  we  have  granted,   sold,  aliened,  conveyed  and 
assured,  and  by  these  Presents  do  grant,  sell,  alien,  convey 
and  assure  unto  the  said  Michael  Brady,  his  heirs  and  assigns 
forever  all  that  parcel  or  tract  of  land,  situate,  lying  and 
being  in  the  township  of  Ops,  in  the  county  of  Victoria? 
in  our  said  Province,  containing  by  admeasurement  60 
acres,  be  the  same  more  or  less ;  which  said  parcel  or  tract 
of  land  may  be  otherwise  known  as  follows,  that  is  to  say: 
being  composed  of  lot  number  9,  in  the  4th  concession 
of  the  aforesaid  township  of  Ops,  exclusive  of  the  lands 
covered  by  the  w^aters  of  the  Scugog  Eiver,  which  are 
hereby  reserved,  together  with  free  access  to  the  shore 
thereof  for  all  vessels,  boats  and  persons.    To  have  and 
to  hold  the  said  parcel  or  tract  of  land  hereby  granted, 
conveyed,  and  assured,  unto  the  said  Michael  Brad}^,  his 
heirs  and  assigns  for  ever ;  saving,  excepting,  and  reserv- 
ing, nevertheless,  unto  us,  our  heirs  and  successors,  all 
mines  of  gold  and  silver,  and  the  free  uses,  passage,  and 
enjoyment  of,  in,  over  and  upon  all  navigable  waters  that 
shall  or  may  be  hereafter  found  on  or  under,  or  be  flowing 
through  or  upon  any  part  of  the  said  parcel  or  tract  of 
land  hereby  granted  as  aforesaid. 

The  action  was  tried  before  Proudfoot,  J.,  at  Lindsay, 
and  he  dismissed  it  with  costs,  but  upon  appeal  his  judg- 
ment was  reversed  by  the  Diviaiional  Court  of  the  Queen's 
Bench  Division. 
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The  defendants  appealed  and  the  appeal  came  on  to  be  Argument, 
lieard  before  this  Court  (Hagarty,  C.  J.  O.,  Galt,  C.  J.  C. 
P.,  Burton,  and  Osler,  JJ.A.)  on  the  3rd  and  5th  of  April, 
1890. 

E.  BLahe,  Q.C.,  B.  H.  Blake,  Q.C.,  and  T.  Stewart,  for  the 
appellants.    In  order  to  properly  construe  this  patent  it  is» 
necessary  to  look  at  the  certificates  and  letters  that  passed 
between  the  parties  at  the  time  the  patent  was  issued,  and 
evidence  is  also  admissible  to  show  the  circumstances  and 
situation  at  the  time  of  the  grant  so  that  it  may  be  seen 
what  actually  was  intended  to  pass  under  the  patent-  To 
do  this  is  not  a  transgression  of  the  rule  that  oral  evidence 
is  not  to  be  admitted  to  vary  a  written  document :  Cart- 
wright  V.  Detlor,  19  U.  C.  R  210 ;  Stevens  v.  Buck,  43 
U.  C.  K  1 ;  Re  Trent  Valley  Canal,  12  O.  R.  153  ;  Herrick 
V.  Sixby,  L.  R.  1  P.  C.  436  ;  Lord  v.  Commissioners  of 
Sidney,  12  Moo.  P.O.  473  ;  Shore  v.  Wilson,  9  Cl.&F.  355; 
Her  V.  Nolan,  21  U.  C.  R.  309 ;  Lloyd  v.  Henderson, 
25  C.  P.  253  ;  Grahame  v.  Brown,  12  C.  P.  418.    The  land 
covered  by  the  waters  of  the  Scugog  is  excluded,  and  that 
must  mean  all  the  land  covered  by  the  waters  of  the  Scugog 
or  its  trib-uiaries  at  ordinary  high  water  mark  :  Ano-ell  on 
Water  Courses,  7th  ed.,  sees.  4,  41 ;  Parker  v.  Elliott,  1  C.  P. 
470;  Plumb  v.  McGannon,  32  U.  C.  R.  8.  It  is  clear  upon  the 
evidence  that  the  lands  in  respect  of  the  flooding  of  which 
the  complaint  is  now  made,  are  covered  by  the  waters  of 
the  Scugog  in  the  ordinary  season  of  high  water,  and  that 
the  use  of  bracket  boards  at  the  season  of  low  water  does 
not  cause  the  waters  of  that  river  to  reach  a  hio^her  mark 
than  they  do  without  the  boards  in  the  ordinary  season 
of  high  water,  so  that  clearly  the  plaintifis  have  no  title 
and  no  right  to  recover. 

Robinson,  Q.C.,  Moss,  Q.C.,  and  H,  O'Leary,  for  the  res- 
pondents, ^he  grant  from  the  Crown  to  the  plaintiffs  is  of 
the  whole  of  lot  number  9,  with  the  exception  or  reserva- 
tion of  lands  covered  by  the  waters  of  the  Scugog  Riven 
and  the  words  of  the  exception  must  be  construed  in  favour 
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Argument,  ^yf  the  grantee  :  BuUen  v.  Denning,^ d  B.  &  C.  842.  Full 
meaning  is  given  to  the  words  of  the  exception  or  reserva- 
tion by  confining  them  to  the  waters  of  the  river  within 
its  bed,  and  this  is  their  ordinary  and  natural  sense.  The 
whole  lot,  subject  to  the  exception  of  that  part  covered  by 
the  bed  of  the  river,  was  bought  and  paid  for,  and  the  mere 
statement  in  the  patent  that  sixty  acres,  more  or  less,  are. 
intended  to  be  conveyed,  does  not^limit  the  amount  pro-, 
perly  passing  under  the  patent,  if  in  fact  there  w^ere  more 
than  sixty  acres.  The  papers  and  documents  from  the, 
Crown  Lands  Department  were  not  properly  admissible  to, 
control  the  eflfect  of  the  patent. 
E.  Blake,  Q.C.,  in  reply. 

(The  learned  counsel  argued  at  great  length  the  ques- 
tions arising  under  the  Mill  Dam  Act  and  under  the  Sta- 
tute of  Limitations,  but  it  is  not  necessary,  in  view  of  the 
point  upon  which  the  decision  turned,  to  notice  these 
arguments.) 

May  13th,  1890.    Galt,  C.J.C.P.  :— 

By  the  terms  of  the  patent^ the  grantee  was  to  take  "all 
that  parcel  or  tract  of  land  situate,  lying  and  being  in  the 
township  of  Ops,  containing  by  admeasurement  60  acres, 
be  the  same  more  or  less,  being  composed  of  lot  number  9^. 
in  the  4th  concession  of  the  township  of  Ops,  exclusive  of 
the  lands  covered  by  the  waters  of  the  Scugog  River,  which 
are  hereby  reserved,  together  with  free  access  to  the  shore 
thereof  for  all  vessels,  boats  and  persons."  This  is  not  a 
grant  of  lot  9  in  the  4th  concession,  but  of  60  acres,  more 
or  less,  of  the  lot,  and  is  confined  to  the  lands  which  were, 
not  covered  by  the  waters  of  the  Scugog'  River.  It  wa& 
therefore  necessar}^  that  evidence  should  be  given  to  ascer- 
tain what  60  acres  had  been  granted. 

Years  before  this  patent  was  issued  the  dam  at  Lindsay 
across  the  Scugog  River  had  been  constructed,  and  the 
lands  which  were  reserved  were^  the  lands  which  in  conse- 
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quence  thereof  had  been  covered  by  the  waters  of  the  Scugog  Judgment. 
Eiver.  From  the  evidence  it  appeared  that  in  the  spring  galt 
of  the  year  water  flowed  over  the  dam  at  a  depth  of  about  C.J. CP. 
two  and  a  half  feet,  consequently  the  waters  above  the  mill 
dam  would  be  pressed  back  to  that  level.  When  the  dry 
season  came  the  waters  in  the  river  would  fall  to  the  height 
of  the  dam,  and  the  supply  being  then  insufficient,  the  defen- 
dants, and  those  through  whom  they  claim,  (with  the  per- 
mission of  the  government)  were  in  the  practice  of  putting 
brackets  "  of  about  ten  or  twelve  inches  in  height  along 
the  top  of  the  dam.  This  would  raise  the  water  above  the 
dam,  but  not  to  the  height  at  which  it  flowed  in  the  spring. 
When  the  patent  was  issued,  and  reservation  made,  the 
whole  lot  belonged  to  the  Crown,  and  by  the  terms  of  the 
patent  none  of  the  land  covered  by  the  waters  of  the 
Scugog  River  were  granted;  it  was  the  intention  of  the 
Crown  to  convey  all  the  rest  of  the  lands  in  lot  9,  in  the 
4th  concession,  to  the  grantee,  but  not  those  reserved. 

The  reservation  by  the  Crown  of  the  lands  mentioned 
should,  it  appears  to  me,  in  this  case  be  ascertained  in  the 
same  manner  in  which  the  rio-hts  of  the  Crown  are  re^xu- 
lated  in  what  may  be  termed  "  tidal  rights."  These  were 
very  fully  discussed  in  the  Attorney  General  v.  Chambers, 
4  D.  M.  &  G.  206,  which  was  a  very  important  case, 
and  it  was  there  decided  "  that  the  medium  line  must  be 
treated  as  bounding  the  rights  of  the  Crown,"  that  is  to 
say,  the  rights  of  the  Crown  were  bounded  not  by  the 
water  line  of  exceptionally  high  tides,  nor  were  they  limi- 
ted to  neap  tides,  but  were  regulated  by  the  average  of 
medium  tides.  Apply  this  rule  to  the  present  case,  and 
the  reservation  by  the  Crown  would  exclude  from  the 
patent  all  lands  which  in  the  ordinary  spring  floods  are 
covered  by  water  of  the  Scugog  River.  The  lands  now  in 
question  were  so  covered,  and  therefore  the  plaintiffs  have 
no  cause  of  action. 
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Judgment.    BURTON,  J.  A. : — 

BUETCN 

This  case  may  I  think  be  disposed  of  on  the  construction 
of  the  patent,  and  it  will  not  be  necessary  in  my  view  to 
deal  with  the  defence  of  prescriptive  right,  or  that  arising: 
under  the  Mill  Dam  Act,  as  to  which  there  was  some  mis- 
apprehension in  the  Court  below  who  seemed  to  consider 
that  it  had  not  been  pleaded.  This  is  manifestly  a  mistake, 
as  the  defendants  had  a  right,  under  the  Act,  to  plead  the 
general  issue  by  statute,  which  was  done  in  proper  form. 

I  quite  agree  that  the  contents  of  the  writings  previous 
to  and  leading  to  the  issue  of  the  patent  cannot  be  referred 
to  as  enlarging  or  controlling  the  plain  words  of  the  patent 
itself,  and  can  be  used  only  for  the  purpose  of  reforming 
the  instrument  in  the  event  of  mistake  with  which  we 
have  nothing  to  do  in  the  present  proceeding. 

I  agree  with  the  learned  Chief  Justice  of  the  Queen's; 
Bench  Division  that  the  same  rules  as  to  the  admission  of 
extrinsic  evidence  and  as  to  the  construction  of  written 
instruments  apply  equally  to  a  grant  from  the  Crown  as  to 
a  deed  from  a  subject,  and  I  take  his  extract  from  Mr. 
Taylor's  work  as  the  starting  point  and  the  correct  rule  to 
be  adopted  in  placing  a  construction  upon  this  grant,  and 
as  it  so  tersely  states  that  rule  I  again  quote  it  here : 

"  It  may  be  laid  down  as  a  broad  and  distinct  rule  of 
law  that  extrinsic  evidence  of  every  material  fact  which 
will  enable  the  Court  to  ascertain  the  nature  and  qualities 
of  the  subject  matter  of  the  instrument,  or  in  other  words 
to  identify  the  persons^and  things  to  which  the  instrument 
refers,  must  of  necessity  be  received." 

It  must  be  borne  in  mind  that  the  whole  of  lot  9  is  not 
granted,  subject  to  an  easement  or  right  to  overflow  it  at 
certain  times,  or  at  all  times,  but  so  much  onlj^  of  that  lot 
as  was  not  covered  by  the  waters  of  the  Scugog  Biver 
which  was  thereby  reserved. 

Here  is  at  once  an  ambiguity  calling  for  evidence.  The 
reservation  might  mean,  as  the  learned  Judge  suggests,  the 
bed  of  the  river  itself,  although  that  would  be,  as  we  all 
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know,  in  the  case  of  non-navigable  streams,  a  most  unusual  Judgment, 
thing,  as  the  customary  course  is  to  grant  the  whole  lot^  Burton 
including  the  bed  of  the  stream,  or  it  might  mean  so  much 
of  the  lot  as  was  covered  with  water  of  the  river  raised  by 
artificial  means  ;  and  when  we  refer  to  the  evidence  we 
find  that  the  waters  had  at  that  time  been  raised  by  means 
of  a  dam  constructed  by  the  Government  itself  for  the  pur- 
poses of  navigation. 

It  is  of  course  quite  unimportant  in  what  portion  of  the 
description  the  reference  is  made  to  the  acreage,  nor  is  it 
a  very  material  portion  of  the  description  ;  the  substance 
of  it  is,  that  that  portion  only  of  lot  9  was  intended  to  be 
granted  which  was  not  covered  by — not  the  Scugoo^  River, 
but  the  waters  of  the  Scugog  River — the  portion  so  grant- 
ed being  described  as  containing  60  acres  more  or  less. 

Now  I  quite  concede  that  the  plain tifi  Michael  Brady 
was  not  confined  to  60  acres,  and  that  if  it  had  been  found 
that  10  acres  only  of  the  200  had  been  submerged,  that 
the  plaintifl[  would  have  been  entitled  to  the  190  acres, 
although  he  had  only  paid  for  60  by  actual  computation,  at 
so  much  per  acre,  wit  a  £5  additional  for  his  chance  in  the 
portion  represented  as  worthless,  but  the  quantity  of  land 
alleged  to  be  granted  is  one  of  these  facts  and  circum- 
stances which  may  be  looked  at  in  coming  to  a  conclusion 
as  to  what  was  intended  by  the  grant. 

We  have  in  the  first  place  the  representation  of  the 
plain tiflf,  or  some  one  acting  for  him,  that  in  consequence 
of  the  position  of  Scugog  River  and  East  Cross  Creek  there 
are  but  60  acres  of  dry  land,  and  the  surveyor  who  made 
the  survey  on  which  his  petition  was  based,  recommends 
that  he  be  allowed  to  purchase  at  10  shillings  per  acre, 
but  as  the  rest  of  the  land  being  either  marshy  or  sub- 
merged was  valueless,  that  that  also  should  be  included 
without  further  chare:e. 

To  this  the  Department  refused  to  accede,  and  the  60 
acres  alone  were  paid  for,  although  the  patent  did  not  issue 
at  that  time. 

Things  remained  in  this  position  between  three  and  four 


372 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  years,  when  an  application  was  made  on  the  plaintiff's 
BunTON^  behalf  to  purchase  the  remaining  140  acres,  provided  the 
surveyor's  former  valuation  was  accepted  for  the  drowned 
land.  This  was  not  accepted  in  these  terms,  but  the  Crown 
Lands  Department  accepted  it,  as  I  understand  the  corres- 
pondence, in  this  way.  We  accept  the  statement  of  Mr. 
Denehey,  that  the  residue  of  the  lot  is  comparatively  value- 
less, but  if  there  is  any  which  can  be  reclaimed,  or  is  not 
covered  with  the  waters  as  they  stand  at  present  penned 
back  by  the  mill  dam  on  the  river  Scugog,  you  can  have 
them. 

Now  I  quite  agree  that  these  letters  cannot  be  looked  at 
to  control  the  language  of  the  patent,  but  all  these  negoti- 
ations and  extrinsic  facts  and  circumstances  can  be  referred 
to  for  the  purpose  of  construing  the  words  themselves, 
coupled  with  the  further  important  fact  that  the  Crown 
Lands  Department  when  making  the  grant  were  aware  of 
all  these  facts  and  their  importance  in  connection  with  the 
navigation,  and  it  is  not  an  uncharitable  view  to  take  that 
had  the  department  known  the  actual  fact  that  the  plaintiff, 
whilst  paying  for  60  acres  at  10  shillings  an  acre,  and 
acquiring  the  residue  at  an  almost  nominal  price,  was 
acquiring  some  87  acres,  or  more,  they  might  have  declined 
to  issue  the  patent  at  all. 

Here  then  we  find  all  parties  aware  that  the  Government 
had  gone  to  considerable  trouble  and  expense  for  the  pur- 
pose of  improving  the  navigation  of  the  Scugog  river,  and 
had  for  that  purpose  erected  a  dam  which  had  the  effect  of 
flooding  a  very  large  portion  of  this  lot,  according  to  the 
plaintiff's  own  statement  all  but  60  acres.  I  say  with  all 
these  facts  before  them  we  find  the  Government  grant- 
ing a  patent  to  the  plaintiffs  of  what  purported  to  be  by 
actual  survey  60  acres,  but  throwing  in  as  it  were  any 
other  portions  which  were  not  in  fact  submerged,  and  I 
apprehend  that  beyond  all  question  all  these  facts  could  be 
looked  at  in  construing  this  patent,  and  thus  regarded  I 
see  no  difficulty  in  construing  it  as  meaning  we  will  grant 
you  all  of  the  lot  in  question  which  is  not  covered  with 
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water  without  reference  to  the  quantity,  although  upon  Judgment, 
your  representation  we  assume  it  to  be  in  the  neighbour-  Burton 
hood  of*  60  acres.  ^' 

I  discard  the  view  that  the  actual  height  of  the  water 
on  the  very  day  of  the  concluded  agreement,  or  the  issuing 
of  the  patent,  was  to  govern.  The  water  might  then  have 
been  very  low,  or  there  may  have  been  a  freshet.  Grants 
are  not  to  be  construed  on  any  such  precarious  and  un- 
certain grounds.  Some  certain  and  defined  land  was 
intended  to  be  granted.  The  only  reasonable  construction 
to  place  upon  the  grant  is,  that  so  much  of  this  land  as 
was  liable  to  be  overflowed  by  reason  of  the^existence  of 
the  dam — I  do  not,  of  course,  include  freshets,  but  at  the 
normal  height  of  the  water  when  the  stream  was  full — is 
excepted  from  the  grant,  and  the  land  intended  to  be 
granted  was  all  beyond  high  water  mark  as  thus  under- 
stood. This  renders  it  quite  unnecessary  to  consider  the 
question  of  the  bracket  boards,  as  the  water  so  penned  back 
was  at  these  periods  several  inches  higher  than  it  would 
be  when  merely  kept  back  by  the  effect  of  the  boards. 
The  result  is  that  the  4  acres  upon  which  the  damage  is 
said  to  have  been  done,  never  passed  to  the  plaintiffs  and 
this  action  fails. 

JIagarty,  C.  J.  0. : — 

I  think  this  case  must  be  determined  on  the  legal  effect 
of  the  Crown  grant.  I  agree  with  the  judgment  just  de- 
livered, that  we  have  the  right  to  hear  extrinsic  evidence, 
not  to  vary  or  alter  the  plain  meaning  of  words  when 
such  meaning  is  plain,  but  to  explain  the  sense  in  which 
words,  open  to  more  meanings  than  one,  have  been  used 
by  the  contracting  parties. 

I  am  unable  to  ao^ree  with  the  arg^ument  that  the  words 
*'  lands  covered  by  the  waters  of  the  Scugog  River,"  mean 
only  "the  waters  of  the  River  Scugog  flowing  in  its  natural 
channel — the  waters  between  its  shore,  in  its  natural  con- 
-dition." 
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Judgment.       Long  before  the  time  of  the  grant,  the  Government  had 
Hag  ARTY    raised  the  waters  of  the  Scngog  by  a  dam,  which  naturally 
C.J.O.      backed  up  the  water  on  land  above  it,  granted  and  un^ 
granted. 

The  plaintiffs  admit  that  they  cannot  claim  damages  re- 
sulting from  the  continuance  of  this  dam,  but  urge  that  the 
keeping  up  of  bracket  boards,  something  under  a  foot  wide, 
have  caused  damage  to  them  by  throwing  back  water  in 
the  dry  season  when  the  river  is  low^  which  would  not 
otherwise  lie  on  their  land. 

On  the  13th  of  May,  1851,  the  Crown  Lands  Depart- 
ment assent  to  the  proposal  to  purchase  the  whole  lot, 
"  reserving  all  the  land  covered  by  waters,  as  they  at 
present  exist,  formed  by  the  mill  dam  on  the  Eiver  Scugog." 

I  think  the  evidence  fully  warrants  my  learned  brother 
Proudfoot's  finding  at  the  trial  that  at  that  date  either  the 
brackets  w^ere  then  on,  or  the  water  was  so  high  as  not  to 
require  them. 

I  think  it  very  clear  on  the  evidence,  that  for  a  consider-^ 
able  time  in  the  year  when  the  river  was  full  the  water 
ran  over  the  dam  at  a  higher  point  than  the  bracket  boards 
could  have  raised  it ;  or,  in  other  words,  that  the  penning 
back  caused  by  the  dam  alone  affected  the  plaintiffs'  land 
in  the  extent  of  overflow  as  largely  at  least  as  the  presence 
of  the  boards  ever  could  affect  the  land  when  the  river 
was  low. 

We  then  come  to  the  grant  of  the  10th  of  January,  1852, 
which  of  course  is  referable  to  the  previous  contract  of 
purchase. 

The  description  is  peculiar  and  very  significant  of  the 
intention.  60  acres  of  land,  more  or  less,  are  granted. 
They  are  not  spoken  of  as  a  part  of  any  lot,  but  an  alter- 
native description  is  added,  viz :  "being  composed  of  lot 
number  9,  in  the  4th  concession  of  Ops,  exclusive  of  the 
lands  covered  by  the  waters  of  the  Scugog  River,  which 
are  hereby  reserved."  Therefore  the  grant  did  not  pass 
any  land  so  covered. 

I  can  attach  no  other  meaning  to  this  grant  except  that 
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whatever  land  the  Scugog  River  waters  may  cover  in  the  Judgment 
ordinary  changes  of  the  seasons,  sometimes  to  a  greater  Hagartt 
and  sometimes  to  a  lesser  extent,  are  not  to  pass,  but  remain  J.O. 
in  the  Crown. 

Once  it  is  conceded  that  for  some  periods  of  the  year, 
when  no  bracket  boards  are  used,  the  waters  cover  the  part 
now  claimed  to  be  injured,  the  plaintiffs  fail  in  their  proof 
of  title. 

Their  claim  seems  to  rest  on  this,  that  in  the  dry  season 
when  the  waters  are  low,  the  use  of  the  boards  press  the 
waters  back  on  the  portion  in  question,  when  it  would 
otherwise  be  dry  enough  for  cultivation.  But  if  during 
the  full  season  such  land  would  be  covered  by  water  for  a 
considerable  period  by  the  action  of  the  dam  alone,  then  it 
seems  to  me  it  would  be  land  excluded  from  the  operation 
of  the  grant. 

It  cannot  be  that  it  could  be  regarded  as  land  reserved 
to  the  Crown  during  high  water,  but  passing  to  the  plain- 
tiffs as  soon  as  the  water  was  low. 

We  can  fully  understand  that  in  the  case  of  a  lot  which 
had  to  be  servient  to  tlie  user  of  a  dam  legally  existing,any 
raising  of  the  water  by  boards  or  other  means  beyond  the 
legalized  height  might  create  an  actionable  wrong  to  the 
owner,  by,  as  it  were,  increasing  the  burden  of  the  servi- 
tude. In  dry  seasons  his  land  would  be  kept  wet,  which 
otherwise  might  be  dry.  But  the  construction  I  feel 
bound  to  place  upon  this  grant  creates  the  difference  in  the 
cases. 

I  think  the  judgment  of  the  trial  Judge  should  be 
restored. 

OSLER,  J.A. : — 

Neither  in  the  pleadings,  nor  at  any  stage  of  the  pro- 
ceedings below,  have  the  plaintiffs  contended  for  the  con- 
struction of  the  patent  argued  for  in  one  of  the  judgments 
delivered  in  the  Queen's  Bench  Division,  viz.,  that  the  land 
reserved  from  the  grant  was  the  land  covered  by  the 
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Judgment,  waters  of  the  Scuo-oo^  River  in  its  natural  channel,  i.  e.,  the 
OsLER  waters  between  the  shores  of  the  river  in  its  natural  con- 
dition.  And  I  do  no  injustice  to  the  learned  counsel  for  the 
respondents  in  saying  that  they  made  no  attempt  to 
contend  for  the  riohts  that  such  a  construction  would  ofive 
them,  but  confined  their  complaint  to  the  use  of  the  bracket 
boards  alone. 

It  appears  to  me  that  the  language  of  the  description,  when 
we  attempt  to  apply  it,  is  of  such  a  character  as  necessarily 
calls  for  parol  or  extrinsic  evidence  to  explain  it  within 
the  limitations  of  Lord  Wensleydale's  exhaustive  dictum  on 
the  subject  in  Baird  v.  Fortune,  4  Macq.  at  p.  149.  He 
says  :  "  No  parol  evidence  can  be  used  to  add  to  or  detract 
from  the  description  in  the  deed,  or  to  alter  it  in  any  res- 
pect, but  such  evidence  is  always  admissible  to  shew  the 
condition  of  every  part  of  the  property,  and  all  other 
circumstances  necessary  to  place  the  Court,when  it  construes 
an  instrument,  in  the  position  of  the  parties  to  it,  so  as  to 
enable  it  to  judge  of  the  meaning  of  the  instrument." 

See  also  Shore  v.  Wilson,  9  CI.  &  F.  at  p.  565,  per  Tindal, 
C.  J.,  and  the  passage  from  Taylor  on  Evidence,  sec.  1194, 
cited  by  the  learned  Chief  Justice  Armour  in  the  Court 
below. 

Now  when  the  condition  of  the  lot  in  question  at  the 
time  of  the  grant  is  shewn  it  appears  that  it  was  a  200 
acre  lot,  of  which  a  very  large  portion  was  overflowed  in 
consequence  of  the  existence  of  the  dam  mentioned  in  the 
third  paragraph  of  the  statement  of  claim — a  dam  which 
necessarily  had  the  effect  of  backing  up  not  merely  the 
waters  of  the  Scugog  River  alone  but  also  the  waters  which 
East  Cross  Creek  contributed  to  it,  and  which  had  become 
part  of  the  river  before  it  reached  the  dam  in  question. 

It  was  of  course  physically  impossible  to  distinguish 
what  was  covered  by  the  waters  contributed  by  the  creek 
from  what  would  have  been  overflowed  by  the  river  alone 
without  those  of  its  affluent,  and  therefore  seeing  that  lot 
9  was  in  fact  partially  overflowed  at  the  date  of  the  grant 
— seeing  a  permanent  dam  which  accounted  for  its  being 
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in  that  condition — and  seeing  also  that  the  quantity  of  land  Judgment, 
professed  to  be  granted  corresponded  with  reasonable  Osler 
accuracy  to  the  amount  of  dry  land  remaining  in  the  lot, 
while  there  would  be  at  least  twice  as  much  if  the  lot  was 
not  overflowed  at  all,  it  is  evident  that  in  order  to  ascer- 
tain the  quantity  really  comprised  in  the  grant,  we  must 
ascertain  the  meaning  of  the  reservation  "exclusive  of  the 
lands  covered  by  the  waters  of  the  Scugog  River." 

This  might  mean  either  the  land  covered  by  the  waters 
of  the  river  in  its  natural  channel — an  unusual  and  impro- 
bable reservation,  considering  that  the  river  in  its  natural 
condition  was  a  non-navigable  one — or  it  might  mean  the 
waters  as  dammed  back  by  the  Lindsa^^  dam,  which  would 
of  course  include  the  waters  contributed  to  the  river  by 
its  affluents  before  reaching  the  dam. 

Evidence  was  therefore  properly  admitted  of  the  surround- 
ing circumstances,  and  of  the  surveys,  plans,  and  reports  and 
applications  preceding  the  patent,  for  the  purpose  of  explain- 
ing this  ambiguity,  and  of  shewing  what  was  really  meant  by 
the  exception,  and  when  admitted  it  shewed,  I  think,  con- 
clusively that  the  exception  meant  and  referred  to  the  land 
drowned  or  overflow^ed  in  consequence  of  the  existence  of 
the  dam.  It  is  unnecessary  further  to  discuss  the  evidence 
on  this  point,  as  I  agree  with  the  view  which  has  been 
tiriken  of  it  by  the  trial  Judge  and  Mr.  Justice  Street,  and 
the  other  members  of  this  Court  in  the  judgments  just  de- 
livered. The  land  thus  excepted  from  the  grant  would 
necessarily  comprise  all  that  w^as  liable  to  be  overflowed 
at  the  usual  period  of  ordinary  high  water,  when  the 
depth  of  the  water  flowing  over  the  dam  was  two 
feet  or  thereabouts,  and  inasmuch  as  it  appears  that 
the  use  of  the  brackets  for  holding  or  retaining:  the  water 
did  not  cause  a  greater  or  more  extensive  flooding  than 
that  caused  by  the  dam  itself  at  the  period  of  high  water, 
the  plaintiffs  have  failed  to  prove  that  any  land  granted 
to  them  by  the  patent  has  been  flooded  either  by  the  dam 
or  by  the  use  of  the  bracket  boards. 

As  I  rest  my  decision  upon  the  construction  of  the 
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Judgment,  patent,  it  is  unnecessary  to  advert  to  the  effect  of  the 
OsLER     alleged  interruption  in  the  use  of  the  bracket  boards,  or  to 
J-  ^'      the  other  questions  argued.    I  think  the  appeal  must  be 
allowed,  and  the  action  dismissed. 

Appeal  allowed  with  costs. 


Mendelssohn  Piano  Company  v.  Graham  and  West. 

Partnership — Loan — Debtor  and  creditor — Sharing  profits. 

Statement.  This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  19  0.  K  83,  and 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  JJ.  A.)  on  the  23rd  of 
May,  1890. 

R.  S.  Neville,  for  the  appellants. 

E.  Coatsworth,  Jr.,  for  the  respondent  West. 

Judgment.  May  26th,  1890.  The  Court  dismissed  the  appeal  with 
costs,  agreeing  with  the  conclusions  arrived  at  in  the  Court 
below. 
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Livingstone  v.  Temperance  Colonization  Society. 

Company  —  Shareholder  —  Calls  —  Surrender  of  shares  —  Cancellation  oj 
shares — Compromise — Invalid  resolution. 

A  trading  corporation  has  authority  as  an  incident  of  its  existence  to  com- 
promise all  bond  fide  claims  made  against  it,  and  therefore  has  power 
to  compromise  claims  made  by  a  shareholder  to  be  relieved  of  his  shares 
either  by  reason  of  fraud  or  misrepresentation  or  any  other  cause  which 
would  enable  the  Court  to  decree  such  relief  ;  but  as  the  Court,  if  a 
shareholder  were  to  make  a  claim  against  the  corporation  for  compen- 
sation in  damages  in  respect  of  some  matter  not  connected  in  any  way 
with  the  validity  of  the  shares  held  by  him,  could  not  decree  a  cancel- 
lation pro  tanto  of  those  shares,  so  the  corporation  itself  cannot  validly 
compromise  a  claim  for  damages  against  it  by  accepting  the  surrender 
of  and  by  cancelling  shares  of  its  capital  stock  held  by  the  claimant. 

Judgment  of  the  Common  Pleas  Division  reversed. 

This  was  an  appeal  from  the  judgment  of  the  Common  Statement. 
Pleas  Division. 

The  facts  of  the  case  were  very  complicated,  and  for  the 
purposes  of  this  report  the  following  brief  outline  is  suffi- 
cient : 

In  the  year  1881,  a  number  of  persons,  of  whom  the 
plaintiff  was  one,  formed   themselves  into  a  society  or 
syndicate  for  the  purpose  of  acquiring  lands  in  the  North- 
West  Territories.    The  scheme  then  in  contemplation  was 
the  obtaining  of  an  allotment  of  2,000,000  acres  of  laud 
from  the  Dominion  of  Canada,  one  third  of  which,  called 
the  "  first  third,"  and  consisting  of  the  best  lands,  was  to  be 
reserved  for  members  of  the  syndicate,  and  the  other  two- 
thirds  were  to  be  offered  for  sale  to  the  general  public  accord- 
ing to  a  certain  plan  of  subscription.  Subsequently  a  portion 
of  the  first  third  was  also  opened  to  subscription.  The 
plaintifi",  as  agent  of  the  syndicate,  obtained  a  number 
of   subscriptions,  being   entitled,  as   he   alleged,   to  a 
large  sum  as  commission  for  so  doing.    In  the  year  1882 
the  members  of  the  syndicate  and  the  subscribers  for  land 
were  incorporated  under  the  Dominion  Joint  Stock  Com- 
panies Act,  1877,  the  charter  stating  the  object  of  the 
company  to  be  the  acquisition  of  a  tract  of  land  in  the 
North -West  Territories  for  the  purpose  of  colonization,  etc. 
The  capital  stock  was  stated  to  be  $2,000,000,  divided  into 
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Statement.  20,000  shares  of  $100  each,  and  the  intention  was  to  take 
over  from  subscribers  for  land  their  subscriptions,  and  to 
substitute  in  lieu  thereof  shares  in  the  company  entitling 
the  shareholders  to  a  certain  quantity  of  land  per  share. 
After  the  formation  of  the  company,  shares  were  allotted 
in  this  way,  and  the  plaintiff  contended  that  the  company 
ra^tified  and  adopted  the  alleged  agreement  by  the  syndi- 
cate to  pay  commissions  to  himself  and  other  agents,  and 
also  that  the  company  themselves  continued  his  employ- 
ment as  agent  to  obtain  subscriptions  upon  certain  terms 
as  to  payment  of  commission.  The  plaintiff  was  a  director, 
and  for  a  long  time  manager,  of  the  company,  and  held  a 
large  number  of  shares. 

Disputes  arose  as  to  the  amount  to  which  he  was  en- 
titled for  the  alleged  commissions,  and,  after  a  great  deal 
of  negotiation,  the  directors  and  the  plaintiff  arrived  at  a 
settlement.  The  number  of  shares  held  by  him  was 
reduced  in  number,  and  two  calls  that  had  been  made 
thereon  were  credited  as  paid,  while  a  further  sum  was 
placed  to  the  plaintiff's  credit  to  be  applied  on  future  calls 
when  these  were  made.  A  by-law  was  passed  by  the 
directors  in  terms  of  the  settlement,  and  this  by-law,  the 
plaintiff  alleged,  was  confirmed  at  a  general  meeting  of  the 
shareholders.  A  new  board  of  directors,  however,  refused 
to  recognize  the  settlement,  and  the  plaintiff  brought  this 
action  to  enforce  it,  and  also  to  recover  certain  commis- 
sions not  dealt  with  under  the  settlement.  The  defend- 
ants contended  that  the  alleged  settlement,  if  entered  into 
at  all,  was  ultra  vires  ;  that  there  was  no  liability  for 
commissions ;  and  they  counter-claimed  for  the  amount  of 
three  calls,  one  of  which  was  not  due  until  after  the  com- 
mencement of  the  action,  and  also  for  the  amount  of  cer- 
tain sums  received  by  the  plaintiff  in  payment  of  alleged 
commissions. 

The  case  was  tried  before  Galt,  C.  J.,  and  the  trial 
occupied  several  days.  The  learned  Chief  Justice  held 
that  the  alleged  settlement  was  ultra  vires,  and  void,  and 
dismissed  the  action  with  costs,  and  gave  judgment  in  the 
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defendants' favour  for  the  amount  of  the  first  two  calls,  Statement. 
hut  dismissed  the  counter-claim  as  far  as  the  third  call  and 
the  commissions  were  concerned. 

Both  parties  appealed  from  this  judgment  to  the  Com- 
mon Pleas  Divisional  Court.  That  Court  refused  the 
plaintiff's  claim  for  commissions,  but  held  that  the  alleged 
settlement  was  valid  and  should  be  enforced,  and,  as  a 
consequence  of  this  holding,  dismissed  the  counter-claim 
for  calls,  except  on  the  reduced  number  of  shares.  The 
counter-claim  for  repayment  of  commissions  was  allowed. 

The  defendants  appealed  from  the  judgment  of  the 
Divisional  Court  in  so  far  as  the  holding  as  to  the  alleged 
settlement  and  the  consequent  holding  as  to  calls  were 
concerned,  and  the  appeal  came  on  to  be  heard  before  this 
Court  (Hagarty,  C.  J.  0.,  BriRTON,  Osler,  and  Maclennan, 
.  JJ.  A.),  on  the  14th,  loth,  and  18th  of  November,  1889. 

Moss,  Q.  C,  and  W.  BarivicJc,  for  the  appellants. 
Livingstone,  the  respondent,  in^persoii. 

May  13th,  1890.    Maclennan,  J.  A.  :— 

The  principal  question  in  this  appeal  is  the  validity  of 
a-n  agreement  of  compromise  made  between  the  plaintiff 
and  the  company,  whereby  the  amount  of  capital  stock 
held  by  the  plaintiff  in  his  own  name,  and  the  names  of 
several  other  persons,  was  reduced  by  surrender  and 
cancellation  from  $436,000  to  $34,720  ;  that  is,  from  4,360 
shares  of  $100  each,  to  868  shares  of  $40  each,  or  a  reduc- 
tion of  over  ninety  per  cent. 

The  learned  Chief  Justice  of  the  Common  Pleas  Divi- 
sion, before  whom  the  action  was  tried,  held  the  ao-reement 
invalid,  but  upon  appeal  to  the  Divisional  Court  that 
judgment  was  reversed,  and  the  compromise  was  held  to 
be  good. 

With  great  respect  I  am  unable  to  take  the  same  view 
of  the  case  as  the  Divisional  Court.  It  certainly  seems 
startling  that  a  company  should  have  power,  after  being 
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Judgment,  in  operation  for  over  two  years,  to  cancel  and  wipe  out  of 
Maclennan  existence  more  than  twenty  per  cent,  of  its  whole  capital, 
standing  in  the  name  of  the  original  projector  and  pro- 
moter of  the  company,  who  managed  and  conducted  all 
the  proceedings  leading  up  to  incorporation,  who  was 
named  in  the  charter  as  a  provisional  director,  and  who 
was  the  company's  general  manager  for  the  first  two  years 
of  its  operations.  Yet  that  is  what  was  done  here.  The 
company  assumed  to  cancel  more  than  ninety  per  cent,  of 
the  plaintiff's  shares,  and  more  than  twenty  per  cent,  of 
its  whole  capital,  and  the  judgment  holds  the  transaction 
to  be  valid. 

It  cannot  be  doubted  any  longer  that  the  directors  of  a 
trading  corporation  have,  as  incidental  to  their  power  to 
manage  the  company's  affairs,  the  power  to  compromise  all 
bond  fide  disputes  which  arise  with  shareholders  or  others : 
Lindley's  Law^  of  Companies,  p.  196 ;  Bath's  Case,  8  Ch.  D. 
334 ;  Dixon  v.  Evans,  L.  R.  5  H.  L.  606. 

In  the  present  case,  it  is  evident  that  disputes  had  arisen 
between  the  plaintiff  and  the  company  upon  several  mat- 
ters, and  there  can  be  no  doubt  of  their  real  bond  fide 
character,  and  in  his  most  careful  and  elaborate  judgment,, 
Mr.  Justice  Rose,  who  delivered  the  judgment  of  the  Court, 
rests  his  opinion  in  favour  of  the  validity  of  the  agreement 
upon  that  ground. 

After  stating  his  opinion  that  the  compromise  of  a  real 
dispute,  not  a  mere  sham,  not  intended  to  effect  an  ulterior 
object,  was  not  ultra  vires,  and  was  something  that  a  Court 
of  Justice  ought  to  respect,  and  ought  not  to  permit  to  be 
questioned,  he  proceeds  thus : 

"  The  agreement  appears  to  have  been  a  settlement  of 
disputes  as  to  the  right  of  the  plaintiff  to  obtain  and 
hold  for  his  own  benefit  certain  shares  which  he  purchased, 
from  the  subscribers,  the  question  being  raised  that  the^ 
benefit  of  such  purchase  should  be  to  the  company. 

"  Also  a  dispute  as  to  the  plaintiff's  right  to  apply  the 
instalments  of  land  credit  in  payment  of  calls  on  stock.. 
Also  a  dispute  as  to  his  right  to  certain  stock  which  the: 
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company  had  declared  forfeited.    The  plaintiff  gave  up  his  -Tudgment. 
claim  to  this  stock,  the  company  to  pay  him  a  sum  in  cash  Maclennan 
which  he  had  paid  to  one  Boultbee,  through  whom  he 
purchased  some  of  the  shares,  and  also  a  certain  sum  for 
commissions." 

The  learned  J udge  proceeds  : 

"  I  confess  I  do  not  clearly  apprehend  the  disputes  or 
the  nature  and  effect  of  the  settlement,  and  when  counsel 
appeared  for  the  plaintiff  on  the  first  argument,  it  was  not 
thought  necessary  to  explain  clearly  what  they  were,  as 
unless  the  settlement  could  be  sustained  for  the  reasons 
given  by  the  company,  {qu.  plaintiff  ?)  it  is  not  material 
whether  it  was  such  a  settlement  as  one  would  have  deemed 
fair.  The  discretion  rested  in  the  directors  or  the  company, 
and  the  Court  will  not  review  it  as  above  pointed  out." 

Further  on,  aftsr  mentioning  the  objections  made  by  the 
defendants'  counsel,  the  learned  Judge  says  : 

"  The  objection  as  to  the  trafficking  in  stock  is  not  tena- 
ble, if  the  authorities  above  referred  to  govern  this  case, 
and  by  the  same  authorities  the  directors  had  authority  to 
compromise  the  plaintiff's  claims  and  settle  the  dispute." 
The  authorities  referred  to  are  Bath's  Case,  8  Ch.  D.  334< ; 
Dixon  V.  Evans,  L.  R  5  H.  L.  606  ;  and  Morawetz  on 
Private  Corporations,  sees.  24,  430,  302,  and  841. 

Now,  I  think  it  appears  from  what  I  have  quoted  from 
the  judgment  that  the  learned  Judge  was  of  opinion  that 
if  only  there  was  a  bond  fide  dispute  between  the  company 
and  a  shareholder,  that  gave  the  company  the  power,  as 
part  of  an  agreement  for  the  compromise  of  the  dispute,  to 
relieve  the  shareholder  of  his  shares,  or  of  some  of  them 
I  think  he  overlooked,  what  seems  indeed  obvious,  that  it 
is  only  where  the  dispute  concerns  the  validity  of  the 
contract  to  take  shares,  or  the  validity  of  the  holding,  that 
shares  may  be  cancelled  by  way  of  compromise,  when  it 
would  otherwise  be  illegal.  If  the  surrender  or  cancella- 
tion  of  shares  be  not  within  the  ordinary  powers  of  the 
company,  they  cannot  be  surrendered  or  cancelled  as  part 
of  an  agreement  for  the  compromise  of  a  dispute,  not  about 
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Judgment,  the  subscription,  or  the  right  to,  or  the  validity  of  the  shares 
Maclennan  themselves,  but  about  some  other  matter. 

J. A.  Directors  may  make  compromises  just  as  they  may 

make  other  agreements,  but  in  doing  so  they  may  not 
introduce  an}^  illegal  element ;  they  may  not  do  anything 
ultra  vires  in  making  an  agreement  of  compromise  any 
more  than  in  making  any  other  agreement.  Where  there 
is  a  dispute  whether  a  man  is  a  shareholder,  or  whether 
shares  have  been  allotted  and  accepted,  the  dispute  must  be 
settled  somehow,  and  directors  have  power  to  settle  it,  but 
unless  by  charter  or  statute,  they  have  power  to  cancel  or 
take  surrender  of  shares ;  undisputed  shares  cannot  be  so 
dealt  with  incidentally  in  a  dispute  about  some  other 
matter. 

Dixon  V.  Evans,  L.  R.  5  H.  L.  at  p.  618,  shews  that  the^r 
may  compromise  a  bond  fide  dispute  as  to  whether  a  person 
is  or  is  not  a  shareholder,  and  may  strike  his  name  off 
the  list,  but  neither  that  case  nor  any  other  to  which 
we  have  been  referred,  decides  that  in  settlement  of  a, 
dispute  about  something  else,  directors  may  agree  to  cancel 
shares  regularly  issued  and  allotted,  and  about  the  issue 
and  allotment  of  w^hich  there  is  no  dispute. 

In  BatKs  Case,  8  Ch.  D.  334,  the  Court  of  Appeal  held 
that  although  the  shares  were  really  valid,  yet  a  bond 
fide  question  of  their  legality  having  been  raised,  and 
an  agreement  for  their  cancellation  having  been  made  in 
order  to  settle  the  question,  the  cancellation  was  good  as 
between  the  shareholder  and  the  company. 

But  at  p.  342  Jessel,  M.  R.,  thus  expresses  the  ground  of 
his  decision  :  "  Now  what  was  the  legal  effect  of  tha,t  ar- 
rangement ?  If  I  am  right  in  what  I  have  said,  that  the 
arrangement  being  made  bond  fide,  and  being  an  arrange- 
ment for  compromise  of  a  question  as  to  whether  or  not 
the  shares  were  legally  issued,  was  a  valid  arrangement, 
what  effect  would  it  have  on  the  Company  ?  Surely  it 
would  be  valid,"  etc. 

So  also  in  Dixon  v.  Evans,  L.  R.  5  H.  L.  606,  both  Lord 
Westbury  and  Lord  Cairns  are  at  great  pains  to  point  out 
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that  there  was  an  actual  bond  fide  dispute  between  Mr.  Judgment. 
Dixon  and  the  company  whether  or  not  he  had  a  right  to  Maclennan 
be  removed  from  the  list  of  shareholders. 

In  Lindley's  Law  of  Companies,  p.  521,  the  law  is  stated 
thus  :  "If  it  is  doubtful  whether  a  person  ever  was  a 
shareholder  or  not,  an  agreement  releasing  him  from  all 
liability,  if  any,  may  be  validly  made,  so  as  to  bind  the 
company;  and  an  allotment  of  shares  made  pursuant  to 
an  invalid  resolution  may  be  properly  cancelled,  at  all 
events  before  the  shares  are  registered  in  the  name  of  the 
allottee.  But  a  general  power  to  compromise  does  not 
authorise  an  agreement  to  allow  a  shareholder  to  retire, 
when  there  is  no  dispute  as  to  his  membership,  and  where 
there  is  no  power  to  buy  or  accept  a  surrender  of  shares."^ 

If,  therefore,  there  was  in  this  case  no  dispute  about  the 
plaintiff's  subscription  for,  or  his  being  the  holder  of,  the 
shares  in  question,  and  if  the  directors  had  no  general 
power  by  their  charter  or  otherwise  to  cancel,  or  accept 
surrender  of,  shares,  it  necessarily  follows  that  the  cancel- 
lation of  the  plaintiff 's  shares  was  illegal,  and  the  agree- 
ment in  question  invalid. 

It  was  not  suggested  that  the  agreement  was  one  which 
was  divisible,  and  might  be  good  in  part,  though  invalid 
as  to  other  parts.  It  must  stand  or  fall  as  a  whole. 
Therefore,  the  circumstance  that  there  was  dispute  about 
a  small  number  of  the  shares  as  to  whether  they  had  or 
had  not  been  legally  forfeited  may  be  disregarded  ;  and  as 
to  the  rest  there  does  not  appear  to  have  been  any  dispute 
whatever.  None  is  suggested  by  the  learned  Judge  in  his 
judgment,  and  it  is  difficult  to  see  how  there  could  be  any 
dispute. 

The  only  thing  that  was  suggested  in  argument  w^as 
that  the  plaintiff  took  his  shares  on  the  faith  that  he  should 
be  allowed  to  pay  forf  them  _pro  tanto  by  what  is  called  the 
land  credit,  that  is  to  say,  that  he  should  sell  to  the  com- 
pany 50,000  acres  of  land  at  $3  an  acre,  which  he  was  first 
to  buy  from  the  company  at  $1.10  per  acre,  an  operation 
which  would  make  him  a  creditor  of  the  company  to  the 
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Judgment,  amount  of  $95,000.    For  this  the  plaintiff  relied  upon  a 
Maclennan  resolution  passed  on  the  20th  December,  1881,  by  the  pro- 
^'      moters,  which  is  as  follows  : 

"  The  committee  on  charter  reported  progress,  and  in 
part  that  they  were  ^advised  by  the  solicitors,  that  the 
stock  of  the  company  would  have  to  be  put  into  a  cash 
form,  whereupon  resolved  : 

"  That  the  capital  stock  be  $2,000,000  or  20,000  shares 
of  $100  each,  and  that  each  subscriber  entitled  to  land  in  the 
first  third,  be  allowed  to  take  shares  in  proportion  to  the 
land  subscribed  for  by  them,  that  is,  at  the  rate  of  three 
shares  for  every  100  acres  ot  land  so  subscribed  for  and 
held  by  them." 

There  is  not  a  word  here  about  a  land  credit,  it  simply 
limits  the  number  of  shares  which  each  land  subscriber 
would  be  entitled  to  take,  and  so  far  from  giving  colour  to 
the  claim  for  land  credit,  it  is  just  the  other  way,  and 
shews  that  the  stock  would  have  to  be  in  a  cash  form. 

Early  in  January,  1882,  the  application  for  the  charter 
was  prepared  and  a  notice  was  published  in  the  Gazette  of 
the  7th  of  January,  which  contains  the  names  and  addresses 
of  one  hundred  and  four  applicants,  including  the  plaintiff. 

On  the  23rdfof  January  a  resolution  was  passed  at  a  meet- 
ing of  promoters  that  ''payments  to  stock  shall  be  10  per 
cent,  down,  balance  at  the  option  of  the  board,  but  not  more 
than  10  per  cent,  per  call,  and  not  oftener  than  annually," 
and  on  the  26th  of  January  a  general  meeting  of  subscri- 
bers was  held,  and  a  report  was  adopted  on  which  great 
relience  was  placed  in  favour  of  the  land  credit.  That 
report  contains  the  following  passages  : 

"  A  draft  prospectus  and  stock  book  have  been  prepared, 
and  are  hereunto  submitted. 

"  We  have  given  encouragement  to  several  of  the  sub- 
scribers to  lands  in  the  first  third,  that  they  would  be 
allowed  to  take  stock  instead,  on  the  basis  of  three  $100 
shares  for  each  100  acres  of  such  land,  returned  to  the 
society,  on  payment  of  the  subscribed  price  for  the  land, 
any  excess  which  the  land  was  to  cost  them  over  $3  per 
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acre  being  payable  at  the  rate  of  Si  per  acre  per  year,  Judgment, 
provided  that  if  they  are  good  security,  and  responsible  Maclennan 
for  the  amount,  the  balance  of  the  $3  per  acre,  over  and 
above  the  10  per  cent,  required  to  be  paid  in  cash  on  the 
stock,  may  be  paid  as  the  stock  is  payable  on  call,  not 
oftener  or  more  than  10  per  cent,  per  annum. 

"  The  lands  in  the  first  third  will  be  payable  at  the  rate 
of  $1  per  year  per  acre,  after  the  cash  payment  of  $2  per 
acre  for  lands  costing  over  $2,  or  cash  in  full  if  preferred 
loj  the  subscriber,  the  unpaid  balances  being  on  interest  at 
6J  per  cent. 

"  We  submit  herewith  a  list  of  names  with  the  amounts 
severally,  which  we  would  recommend  for  such  allotment 
of  stock,  provided  they  give  satisfactory  security  for  the 
unpaid  balance  of  their  stock,  the  stock  being  specially 
designed  as  a  basis  of  credit  to  the  extent  of  its  amount 
subscribed  or  paid  up." 

The  report,  of  which  the  foregoing  was  part,  was  signed 
by  the  plaintiff,  and  it  was  adopted  by  the  meeting. 

Now,  it  is  evident  that  this  was  merely  an  announce- 
ment and  understanding  between  the  promoters  themselves, 
and  affected  no  one  else.  The  company  was  not  yet  formed, 
and  to  be  of  any  use  to  a  shareholder  it  was  necessary  for 
him  to  make  it  a  part  of  his  contract  with  the  company  to 
take  shares. 

It  was  a  proposal  which,  if  carried  out,  would  have  been 
very  beneficial  to  the  plaintiff  and  his  twenty  associates 
who  subscribed  for  land  at  $1  or  $1.10.  It  would  have 
given  them  at  once  nearly  half  a  million  dollars  of  the  paid 
up  capital  of  the  company  to  be  divided  between  them, 
and  the  plaintiff's  share  would  have  been,  in  respect  of  the 
50,000  acres  subscribed  by  him,  195,000. 

But  when  the  parties  applied  for  the  charter  no  refer- 
once  was  made  to  the  understanding  above  set  out ;  all 
parties  subscribed  for  and  obtained  their  stock  uncondi- 
tionally. The  petition  for  the  charter  was  signed  by  the 
plaintiff  and  others,  and  verified  by  the  plaintiff's  statutory 
-declaration.    It  was  accompanied  by  a  stock  subscription 
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Judgment,    sififned  and  sealed  by  ISO  persons,  including  the  plaintiff,. 

Maclennan  applying  for  and  agreeing  to  take  their  shares  uncondition- 
ally,  and  the  plaintiff  was  a  subscriber  for  1,850  shares. 

The  charter  was  issued  on  the  14th  of  March  incorporating 
thirty-eight  named  persons,  and  others  who  might  become 
shareholders,  and  the  plaintiff"  is  therein  named  as  a  corpo- 
rator with  1,850  shares,  and  10  per  cent,  paid  up  thereon,, 
and  he  is  also  made  a  provisional  director. 

After  the  charter  was  issued  the  plaintiff"s  name  was 
entered  in  the  statutory  list  of  shareholders  as  the  holder 
of  2,500  shares.  He  was  himself  appointed  the  company's 
manager ;  and  on  the  5th  of  July,  at  a  meeting  of  share- 
holders at  which  he  was  present,  his  name  is  found  entered 
on  the  minutes  of  the  meeting  as  the  holder  of  2,500 
shares. 

Reliance  was  placed  on  the  fact  that  at  the  meeting  of 
shareholders  of  the  5fch  of  July,  1882,  the  report  above  men- 
tioned, which  was  approved  at  the  meeting  of  promoters 
on  the  26th  of  January,  1882,  was  approved  and  confirmed, 
but  nothing  done  at  that  meeting  could  affect  the  plaintiff 
as  a  holder  of  shares,  for  he  had  taken  his  shares  before 
the  meeting  without  any  qualification. 

I  think,  under  these  circumstances,  it  would  be  impos- 
sible for  the  plaintiff  to  raise  any  question  or  dispute  that 
could  be  called  bond  fide  as  to  the  validity  of  his  holding 
of  the  number  of  shares  standing  in  his  name.  Whatever 
other  shareholders  might  be  able  to  say  or  complain  of,, 
any  dispute  about  the  validity  of  his  shares  by  the  plain- 
tiff, w^ho  arranged  and  managed  everything  in  connection 
with  the  issue  of  the  charter,  and  the  allotment  of  the 
shares,  and  who  was  made  a  corporator  with  1,850  shares 
by  the  charter  itself,  could  not  be  anything  else  than  a 
sham. 

Disputes  might  certainly  arise  about  the  land  credit,  and 
such  disputes  did  arise,  though  1  think  the  three  subscrip- 
tion papers  of  the  6th  and  28th  of  September  were  utterly 
nugatory  and  ineffectual  for  any  purpose,  except  as  agree- 
ments between  the  parties  to  contribute  to  expenses  in 
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certain  proportions.    The  three  papers  are  substantially  Judgment, 
the  same  in  effect.    They  all  say  the  subscribers  will  take  Maglennan 
so  much  land,  which  is  said  to  be  for  sale  by  the  Govern-  ^' 
ment  at  $1  per  acre,  but  there  is  no  sense  in  saying,  as  two 
of  them  do,  that  they  will  buy  at  $1.10  and  $3  per  acre, 
land  which  is  to  be  had  for  $1. 

There  is  no  one  named  in  any  of  the  papers  as  vendor, 
unless  it  be  the  Government,  and  there  is  nothing  to  indi- 
cate who  is  to  receive,  or  what  is  to  be  done  with,  the 
excess  over  the  government  price  of  $1  per  acre. 

Therefore,  if  the  plaintiff  had  claimed  a  land  credit  from 
the  company  on  the  strength  of  his  being  a  subscriber  of  the 
paper  of  the  6th  of  September,  I  think  no  disinterested 
board  of  business  men  would  have  listened  to  his  claim  for 
a  moment,  and  I  agree  with  Mr.  Justice  Rose  when  he 
says  that  he  is  unable  to  see  that  the  subscribers  to  the 
first  third  had  any  agreement  or  rights  w^hich  could  have 
been  enforced  against  the  company  after  its  formation. 
The  land  never  was  theirs.  They  never  got  it,  and  never 
had  the  shadow  of  an  interest  in  it.  The  Government 
refused  to  give  it  to  them,  and  it  was  purchased  on  certain 
terms  by  the  company,  and  never  belonged  to  any  one  else. 
The  notion  of  the  first  third  subscribers  selling  the  com- 
pany's own  land  to  the  company  is  simply  absurd. 

I  am  therefore  clearly  of  opinion  that  the  plaintiff  could 
not  in  this  case  have  raised  any  question  or  dispute  about 
his  shares  which  could  in  law  be  called  bond  fide,  and 
which  if  raised  would  have  been  sufficient  to  support  the 
agreement  in  question  :  Dixon  s  Case,  before  Lord  Justice 
Giffard,  L.R.  5  Ch.  79 ;  Lord  Belhavens  Case,  3  D.  J.  &  S.  41, 
per  Lord  Justice  Turner  ;  Lindley  on  Companies,  p.  521 
note  (t.) 

The  only  evidence  pointing  to  any  dispute  as  to  the 
validity  of  the  plaintifi"s  shares  is  in  the  recital  of  the 
by-law  of  the  17th  of  June,  1884,  but  I  think  that  is  not 
entitled  to  any  weight,  as  it  is  the  very  foundation  of  the 
agreement  which  is  under  impeachment.  The  other  reci- 
tals contained  in  that  by-law  are  incori-ect,  and  the  recitals 
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Judgment,  -^ere  all  evidently  prepared  and  inserted  in  order  to  give 
-Maclennan  an  apparent  ground  for  the  cancellation  of  shares  which 
it  proceeds  to  authorize. 

It  is  to  be  observed,  too,  that  even  if  the  laud  credit 
agreement  could  be  regarded  as  affecting  the  plaintiff's 
shares,  it  could  only  affect  1,500  out  of  2,500  standing  in 
his  name.  His  land  subscription  was  50,000  acres,  which 
by  the  resolution  of  the  20th  of  December,  1881,  and  the 
26th  of  January,  1882,  would  entitle  him  to  only  1,500 
shares,  so  that  in  any  view  he  had  1,000  shares  of  $100 
each  taken  and  subscribed  by  him  without  reference  to  the 
land  credit,  which  alone  would  be  equal  to  2,500  shares  of 
$40,  whereas  he  has  been  relieved  of  all  but  868. 

I  think  the  lengthy  proposal  of  settlement  of  the  13th 
of  January,  1885,  prepared  by  the  plaintiff,  which  was 
accepted  by  the  directors,  shews  clearly  that  there  was  no 
dispute,  with  him  at  all  events,  about  the  validity  of  his 
holding,  for  he  there  goes  on  to  enumerate  his  holdings  in 
'  his  own  name  and  in  the  names  of  othei'S,  amounting  in  all 
to  4,360  shares  of  $100  each. 

The  further  question  remains  whether  this  company  or 
the  board  of  directors  had  inherent  power  to  cancel  or 
accept  the  surrender  of  shares,  as  was  contended  before 
us  by  the  respondent. 

I  think  it  is  almost  too  clear  for  argument  that  they  had 
no  such  power.  The  company  was  incorporated  under  the 
Dominion  Joint  Stock  Companies'  Letters  Patent  Act  of 
1877,  40  Yic.  c.  43,  (D.)  and  the  capital  was  fixed  at  two 
million  dollars,  divided  into  $100  shares. 

Section  20  of  the  Act  provides  for  increasing  the  capital, 
and  section  21  for  diminishing  it,  by  by-law  to  be  passed  by 
the  board  of  directors  ;  and  then  section  22  provides  that  no 
such  by-law^  shall  have  any  force  or  effect  whatever  until 
after  it  has  been  sanctioned  by  a  vote  of  not  less  than  two- 
thirds  in  value  of  the  shareholders  at  a  meeting  called  for 
the  purpose  ;  nor  unless  it  afterwards  be  confirmed  by 
.supplementary  letters  patent. 

I  think  the  effect  of  these  sections  is  to  prohibit  the 
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cancellation  or  surrender  of  shares,  because  that  is  in  effect  Judgment, 
a  reduction  of  capital,  which  may  not  be  done  otherwise  Maclennan 
than  in  the  prescribed  manner:  Lindley,  525,  526. 

This  view  is  confirmed,  if  that  were  necessary,  by  section 
55,  which  provides  for  the  forfeiture  of  shares  for  non-pay- 
ment of  calls,  and  declares  that  forfeited  shares  become  the 
property  of  the  company,  and  may  be  disposed  of  as  the 
directors  may  ordain.  They  are  not  extinguished,  and  may 
be  issued  again.  So  also  section  58  forbids  the  payment  of 
dividends  whereby  capital  is  reduced. 

Trevor  v.  Whitwcrth,  12  App.  Cas.,  at  pp.  432,  433,  436, 
438,  shews  that  in  a  company  like  this  shares  cannot  be 
cancelled  or  surrendered.  See  also  In  re  Mersina,  etc., 
Gonstruction  Co.,  1  Megone  341 ;  and  Lee  v.  Neiichatel 
Asphalte  Co,,  ib.  140. 

The  respondent  also  contended  that  a  company  like  the 
present  could  do  anything  whatever  in  relation  to  its  own 
affairs,  and  that  the  cancellation  of  its  shares  must  be 
within  its  power,  and  that  the  decision  in  A shhury ,  etc.  Co. 
V.  Riche,  L.  R  7  H.  L.  653,  depended  on  express  provisions 
of  the  Companies  Act.  But  this  is  not  so.  In  Baroness 
of  Wenlock  v.  Bive^-  Dee  Co.,  10  App.  Cas.  at  pp.  354,  359, 
360,  361,  362,  it  was  held  that  the  doctrine  of  Ashhury  v. 
Riche  applies  to  all  companies  created  for  a  particular 
purpose,  and  in  Attorney  General  v.  Great  Eastern  B.  W. 
Co.,  5  App.  Cas.  473,  it  is  said  that  whatever  is  fairly  in- 
cidental is  intra  vires,  but  what  is  not  permitted  is  for- 
bidden. 

I  am,  therefore,  of  opinion,  with  great  respect,  that  the 
judgment  of  the  Divisional  Court  should  be  reversed,  and 
that  the  agreement  for  compromise  must  be  declared 
invalid. 

I  think  also  that,  if  the  appellants  ask  for  it,  they  are 
entitled  to  an  account  of  any  money  of  the  company 
received  by  the  plaintiff  by  way  of  commissions,  after  the 
company  was  incorporated,  and  also  an  account  of  what 
he  owes  for  calls  on  his  shares. 

With  regard  to  the  third  call,  which  was  made  on  the 
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Judgment.  22nd  o£  October,  1885,  and  became  payable  on  the  31st 
Maclennan  of  December,  and  which,  though  not  yet  due  when  the 
J-"^-  counterclaim  was  filed,  is  claimed  thereby,  I  am  of  opinion 
that  inasmuch  as  the  plaintiff  pleaded  to  it,  and  as  the 
defendants  could,  under  Rule  153  of  the  Judicature  Act, 
have  properly  claimed  it  in  this  action,  either  by  amend- 
ment or  further  pleading,  there  is  no  reason  why  that  call 
should  not  also  be  included  in  the  judgment  for  the  defen- 
dants. 

Hagarty,  C.  J.  O.  : — 

The  facts  in  this  extraordinary  case  are  so  complicated 
that  it  is  very  difficult  to  reduce  them  to  any  short  sum- 
mary. Many  things  seem  to  have  happened  which  present 
an  almost  unintelligible  aspect. 

It  is  not  easy  to  understand  how,  in  a  company  chart- 
ered as  this  was,  with  a  declared  capital  of  two  millions, 
and  a  specified  number  of  shares  of  $100  each,  there  should 
have  existed  three  classes  of  stock-holders,  each  to  enjoy  a 
widely  different  pecuniary  interest  in  an  undertaking 
based  apparently  on  perfect  equality.  The  assets  of  the 
undertaking  are  stated  as  so  many  acres  of  land,  all  to  be 
obtained  from  the  Government  at  a  fixed  price  per  acre. 
One  class  of  subscribers  are  to  get  many  thousands  of  acres 
at  that  price — another  much  larger  class  is  to  get  it  at  a 
price  three  times  greater.  In  the  absence  of  anything  in 
the  charter  or  in  any  articles  of  association  providing  for 
this  difference,  it  is  not  easy  to  understand  how  some  of 
the  subscribers  could  have  knowingly  joined  in  an  ad- 
venture based  apparently  on  perfect  equality,  but  so  very 
partial  in  operation. 

The  plaintiff"  seems  to  have  been  the  most  active  pro- 
moter, and  for  some  two  years  manager,  of  the  com- 
pany. He  never  owned  or  had  allotted  to  him  an  acre  of 
the  land.  He  subscribed  for  2,500  shares,  and  for  50,000 
acres  of  the  land.  He  never  appears  to  have  in  any  way 
become  entitled  thereto.    Yet,  by  the  alleged  operation  of 
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certain,  meetings  and  resolutions  of  the  promoters,  and  the  Judgment, 
alleged  recognition  by  the  company  of  these  proceedings,  Hacjakt^ 
after  the  charter,  he  is  allowed  to  appear  in  the  books  as  a 
creditor  of  the  company  to  the  amount  of  many  thousands 
of  dollars  on  the  strength  of  his  being  entitled  to  his  50,000 
acres  at  one  dollar  per  acre,  while  the  bulk  of  the  other  sub- 
scribers have  to  pay  three  dollars,  and  another  class  a  still 
larger  price. 

All  this  seems  hardly  credible  and  yet  appears  to  have 
been  done  or  allowed. 

When  this  extraordinary  claim  is  made  the  alleged  con- 
sideration for  a  settlement  or  compromise,  now  insisted  on, 
loy  which  this  plaintiff's  stock  is  reduced  from  some  $436,- 
•000,  to  some  $34,720,  it  may  well  be  enquired  whether  it 
be  possible  to  support  such  an  arrangement. 

I  agree  with  the  reasons  given  by  my  learned  brother 
Maclennan  for  refusing  to  uphold  this  alleged  com- 
promise. 

The  whole  case  presents  a  most  unpleasant  aspect. 

We  may  well  believe  that  most  of  the  parties  who 
^ent  into  this  large  adventure  did  not  intend  any  wrong. 
But  the  very  large  amounts  of  money  involved  in  the 
shape  of  shares  for  which  they  made  themselves  liable — in 
the  present  plaintiff's  case  some  25,000  shares  at  $100 
each,  amounting  to  $250,000 — and  other  large  subscriptions, 
are  rather  startling,  unless  in  the  case  of  subscribers  of 
very  large  means. 

Men  subscribed  for  thousands  of  acres  of  land,  when  any 
enquiry  would  have  shewn  them  that  no  title  could  be 
made,  except  by  actual  settlement,  even  to  240  acres. 

Perhaps  the  very  serious  lesson  which  this  ill-starred 
adventure  teaches  will  not  be  wholly  lost,  but  may  have  a 
wholesome  influence  on  future  speculators,  whether  actu- 
ated by  philanthropic  or  wholly  mercenary  motives. 

It  is  an  unsatisfactory  result  to  men  of  fair  standing  to 
have  their  good  faith  vindicated  at  the  cost  of  their  char- 
acter for  common  intelligence. 
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Judgment.    BURTON,  J.  A.  :— 

Burton 

J.  A.  rpi^^  plaintiff  made  originally  two  distinct  classes  of 

claims  : 

(1.)  For  commissions  amounting  to  upwards  of  $1*34,000, 
reduced  at  the  trial  by  $60,000,  but  which  was  wholly 
disallowed  by  the  learned  trial  Judge  as  also  by  the 
Divisional  Court,  and  the  plaintiff  has,  I  think,  wisely 
abstained  from  appealing  against  that  decision,  so  that 
that  portion  of  his  claim  is  not  before  us. 

(2.)  Under  the  settlement  made  in  January,  1885,  under 
which,  (inter  alia),  the  holding  of  the  plaintiff  in  the  capi- 
tal stock  of  the  company  was  reduced  from  2500  shares  of 
$100  each  to  868  shares  of  $40  each,  besides  the  cancella- 
tion of  other  shares  owned  or  controlled  by  the  plaintiff, 
and  I  agTee  with  the  respondent,  that  the  sole  question  is 
"  was  that  settlement  valid  and  binding  V 

It  cannot,  of  course,  be  disputed  that  a  corporation  has 
authority  as  an  incident  of  its  existence,  to  compromise  all 
claims  bond  fide  made  against  it  instead  of  contesting 
them  in  a  court  of  justice  and  that  this  power  may  be 
carried  out  by  the  managing  body  or  board  of  directors. 
This  power  necessarily  extends  to  claims  made  by  a  share- 
holder to  be  relieved  from  his  shares  either  by  reason  of 
fraud  or  misrepresentation  or  any  other  cause  which 
would  enable  a  Court  to  decree  such  relief ;  and  within  the 
limits  of  the  relief  which  the  Court  itself  could  grant,  the 
company  itself,  provided  always  that  the  arrangement  is 
bond  fide  and  not  colourable,  can  deal  with  the  share- 
holder by  way  of  compromise. 

But  the  company  could  not  by  a  compromise  or  arrange- 
ment do  what  the  Court  itself  would  have  no  power  to  do 
if  the  matter  had  been  litigated.  In  other  words,  if  the 
claim  by  a  shareholder  was  for  something  which  might  be 
compensated  in  damages,  not  connected  in  any  way  with 
the  validity  of  the  shares,  the  Court,  though  awarding 
damages,  would  have  no  power  to  decree  a  cancellation  pro 
tanto  of  the  shares  held  by  the  claimant  in  the  capital 
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stock,  and  it  would  follow  that  a  compromise  of  that  J^^lgment. 
nature  must  be  wholly  invalid  and  void.  Burton 

Here  there  was  no  dispute  as  to  the  shares  or  the  plain- 
tiff's  subscription  for  them.  He  not  only  subscribed 
originally  for  2500  shares,  but  as  the  chief  promoter  of  the 
company,  he  forwarded  the  list  containing  his  own  sub- 
scription, and  verified  by  the  affidavit  required  by  the 
statute,  with  the  petition  asking  for  the  incorporation  of 
the  company. 

There  could  not  be  therefore,  and  there  was  not  in  fact 
any  dispute  as  to  the  plaintiff  being  a  shareholder  in  the 
company. 

The  dispute  w^as  as  to  his  right  to  claim  credit  on  his 
calls  upon  these  shares  for  what  is  styled  throughout  as 
the  "  land  credit."  I  do  not  propose  to  discuss  the 
validity  of  this  claim  because  I  quite  agree  with  my 
learned  brother  Maclennan,  in  his  very  clear  and  able 
review  of  the  facts  in  dealing  with  that  part  of  the  case, 
and  the  conclusion  at  which  he  has  arrived  as  to  the  law. 
The  claim  itself  is  so  utterly  untenable  that  certainly  the 
discretion  and  perhaps  the  bona  fides  of  the  directors 
might  have  been  questioned  if  they  had  made  a  compro- 
mise even  in  the  way  of  an  allowance  in  respect  of  this 
claim,  but  when  they  based  upon  it  a  right  to  wipe  out  a 
large  portion  of  the  capital  of  the  company  it  is  manifestly 
one  which  was  altoo^ether  ultra  vires. 

Even  if  the  case  had  been  one  in  which  the  plaintiff* 
had  been  entitled  to  land  which  he  w^as  disposing  of  for 
the  company  in  payment  of  the  stock  for  which  he  had 
subscribed,  it  is  clear  that  he  could  not  have  relieved  him- 
self from  paying  the  calls  in  cg^sh,  there  being  no  agree- 
ment registered  as  required  by  section  83  of  the  Companies 
Act,  which  declares  that  the  shares  shall  be  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash  unless  the 
same  has  been  otherwise  agreed  upon  or  determined  by  a 
contract  duly  made  in  writing  and  filed  with  the  Secre- 
tary of  State  before  the  issue  of  the  shares.  But  here  the 
lands  were  the  company's  lands,  not  the  plaintiff's,  and  any 
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Jadgment  claim  therefore  of  the  kind  was  so  utterly  unfounded  in 
BuETON  law  that  it  could  scarcely  have  been  entertained  for  a 
J.  A.  moment  by  a  board  of  directors  acting  in  the  interest  of 
the  general  bod}^  of  shareholders. 

I  think,  therefore,  that  the  so  called  compromise  by-law 
was  bad,  and  it  is  conceded  that  it  never  was  confirmed 
by  a  properly  constituted  meeting  of  shareholders,  if  such 
a  meeting  could  have  confirmed  it,  which  I  think  it  is 
quite  clear  they  could  not. 

The  respondent,  who  argued  his  own  case,  contended 
that  the  cases  cited  by  Mr.  Moss  were  inapplicable  inas- 
much as  they  were  decided  under  English  Acts  containing 
restrictive  clauses  not  to  be  found  in  our  Act  of  1877. 

There  is,  I  think,  not  only  an  inaccuracy,  but  a  manifest 
fallacy  in  this  argument.  It  is  a  fundamental  principle  of 
company  law  that  the  amount  of  a  company's  capital,  when 
once  fixed,  cannot  be  varied  without  the  consent  of  all  who 
join  the  company.  That  is  between  the  shareholders  inter 
se  ;  but  there  is  this  further  objection  that  the  rights  of 
creditors  may  intervene.  Persons  who  deal  with,  and  give 
credit  to,  a  company  like  these  defendants,  naturally  rely 
upon  the  fact  that  they  are  trading  with  a  certain  amount 
of  capital  already  paid,  as  well  as  upon  the  responsibility 
of  its  members  for  the  capital  remaining  uncalled. 

This  principle  is,  I  think,  fully  recognized  in  our  Act  of 
1877.  When  Parliament  sanctions  the  doing  of  a  thing 
under  certain  conditions  and  with  certain  restrictions,  it 
must  be  taken  that  the  thing  is  prohibited  unless  the  pre- 
scribed conditions  and  restrictions  are  observed. 

Our  Act  allows  a  company  to  reduce  its  capital  under 
conditions  which  carefully  protect  the  interest  of  creditors. 

This  is,  I  think,  sufficient  to  shew  that  what  was  pro- 
posed to  be  done  here  was  unauthorized  in  law. 

I  think  the  learned  Judge  at  the  trial  was  right  in  re- 
fusing to  allow  the  defendants'  counter-claim  for  the  thiid 
call  ;  it  was  not  due  when  the  counter-claim  was  pleaded, 
and  as  it  could  not  then  have  been  recovered  in  an  action 
instituted  on  that  day,  neither  ought  it  to  be  recovered  on 
this  counter-claim. 
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But  on  referring  to  the  objections  taken  at  the  trial,  I  Judgment, 
iind  that  they  were  confined  to  the  one  poiat  that  the  Burton 
<3all  was  not  due  at  the  time  the  suit  was  instituted,  and 
the  learned  Judge  appears  to  have  decided  against  the 
recovery  on  that  ground  ;  but  that  is  not  the  law,  and  had 
the  objection  been  that  it  was  not  due  when  the  counter- 
claim was  pleaded,  it  would  have  been  the  duty  of  the 
Judge,  unless  some  valid  objection  was  made,  to  allow  a 
new  counter-claim  to  be  pleaded,  and  on  such  an  applica- 
tion it  is  reasonable  now  to  assume  that  it  would  have 
been  done,  and  as  the  Divisional  Court  have  now  allowed 
a  recovery  for  the  third  call,  I  think  no  objection  exists  to 
its  being  placed  on  the  same  footing  as  the  other  two. 

The  defendants  are  also  entitled  to  recover  back  the 
dividends  paid,  and  to  have  an  account  of  the  moneys 
specifically  mentioned  in  the  counterclaim,  and  alleged  to 
be  wrongfully  retained. 

OsLER,  J.  A. : — 

I  have  given  this  case  my  best  consideration,  and  having 
-had  an  opportunity  of  reading  and  discussing  the  opinion 
which  has  just  been  delivered  by  my  learned  brother 
Maclennan,  think  it  only  necessary  to  add  that  I  agree 
in  its  reasoning  and  conclusions,  and  that  the  appeal 
should  be  allowed. 

Appeal  allowed  with  costs. 


398 


ONTARIO  APPEAL  REPORTS. 


In  re  Dingman  and  Hall's  Contract. 


Sale  of  land- -Vendor  and  purcJiaser — Contract — Time  for  completion — 

Interest. 

Where  in  a  contract  for  the  sale  and  purchase  of  land,  the  parties  fix  the 
time  for  payment  of  the  purchase  money  and  the  period  from  which 
interest  thereon  is  to  be  computed,  irrespective  of  the  time  fixed  for 
completion,  interest  must,  in  the  absence  of  default  or  breach  of  con- 
tract or  of  actual  misconduct  in  relation  thereto  on  the  part  of  the 
vendor,  be  paid  from  the  period  named,  notwithstanding  the  existence 
of  difficulties  as  to  title  justifying  the  purchaser  in  refusing  to  com- 
plete until  they  are  removed. 

Judgment  of  Boyd,  C,  reversed. 

De  Visme  v.  De  Visme,  1  Mac.  &  G.  352,  observed  upon  as  being  no 
longer  authority. 

Statement.        This  was  an  appeal  by  the  vendor  from  two  orders  made 
by  Boyd,  C. 

The  contract  out  of  which  the  appeal  arose  was  made  by 
articles  under  seal  on  the  28th  of  June,  1889,  and  was  for 
the  sale  of  a  parcel  of  land  on  the  south  side  of  Wellington 
Street,  Toronto,  known  as  lots  A,  1,  2,  3,  plan  52,  having  a 
frontage  of  136  feet  8  inches,  by  a  depth  of  about  185  feet, 
more  or  less,  to  a  street  called  Piper  Street,  with  the 
interest  of  the  vendor  in  the  lane  running  from  Wellington 
Street  to  Piper  Street,  on  the  west  side  of  the  said  lots. 
The  price  was  $58,083.33,  and  was  payable  substantially 
in  the  following  manner : — A  deposit  of  $500  was  to  be 
paid  down ;  the  purchasers  were  to  assume  the  payment 
of  two  existing  mortgages  amounting  together  to  $34,000  ; 
they  were  to  give  two  new  mortgages  for  $4,000  and  $5,000 
respectively,  bearing  date  the  1st  of  July,  with  interest  at 
six  per  cent,  half-yearly,  to  run  for  five  years  from  date,  and 
the  balance  was  to  be  paid  within  twenty  days  from  the 
date  of  the  contract,  without  interest  to  that  date.  It  was 
also  provided  that  taxes,  insurance, rentals,and  all  municipal 
rates  and  charges  affecting  the  property,  and  all  interest  on 
the  mortgages  assumed  by  the  purchasers,  were  to  be  paid 
by  the  vendor  up  to  the  1st  of  Jul}^  1889,  after  which  date 
they  were  to  be  assumed  by  the  purchasers,  and  all  adjust- 
jnents  were  to  be  paid  at  the  date  of  closing. 
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The  contract  also  contained  the  following  special  stipu-  Statement, 
lations  : 

"  The  vendor  shall  not  be  required  to  furnish  any 
abstract  of  title,  evidences  of  title,  or  any  copies  of  same, 
other  than  those  in  his  possession  or  power. 

"  The  purchasers  to  be  allowed  20  days  to  accept  the  title 
Sit  their  own  expense,  and  all  requisitions  on  title  to  be 
served  in  writing  on  the  vendor's  agent  within  15  days, 
and  time  to  be  of  the  essence  of  this  agreement.  An  abate- 
ment of  the  purchase  money  will  be  allowed  in  the  event 
of  the  frontage  not  being  as  represented,  the  land  being- 
sold  at  $425  per  foot  frontage. 

"If  the  purchasers  insist  upon  any  objection  to  title 
which  the  vendor  is  unwillino-  or  unable  to  remove,  he 
reserves  the  right  to  rescind  this  agreement  and  refund  the 
deposit." 

The  vendor  furnished  to  the  purchasers'  solicitors  the 
abstracts,  documents,  and  evidences  of  title  in  his  posses- 
sion or  power  without  delay,  and  on  the  12th  of  July  the 
latter  served  a  number  of  requisitions  which  were  an- 
-swered  by  the  vendor's  solicitors  on  the  15th,  who  gave 
all  the  information  they  had  on  all  the  points  of  enquiry, 
but  without  prejudice. 

Nothing  further  passed  between  the  solicitors  until  the 
18th  of  July. 

On  that  day  there  was  some  correspondence  between 
the  solicitors  as  to  closing  the  matter,  and  on  the  follow- 
ing day  the  purchasers'  solicitors  wrote  to  the  vendor's 
solicitor  objecting  to  the  answers  to  the  requisitions  and 
asking  for  certain  proofs. 

The  purchasers  also  at  once  prepared  a  petition  under 
the  Vendors  and  Purchasers  Act  which,  after  setting- 
out  the  contract,  and  what  had  taken  place  between  the 
solicitors,  enumerated  eight  points  of  objection  to  the  title, 
among  others  that  an  undivided  interest  in  a  small  portion 
of  the  land  was  outstanding  in  Mrs.  Meredith,  and  that  the 
purchasers  had  not  been  furnished  with  evidence,  as  they 
should  have  been,  of  possession  by  the  vendor  and  his  pre- 
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Statement,  "i  decessors  in  title  of  part  of  the  lands  fronting  on  Piper 
Street. 

The  piayer  of  the  petition  was : — "  That  an  order  be  made 
directing  the  vendor  to  remove  the  objections  to  the  title 
to  the  lands  in  question  unanswered  by  the  answers  to  the- 
requisitions,  and  that,  if  necessary  for  the  purpose  of 
shewing  a  good  title  to  the  said  lands,  the  matter  be 
referred  to  the  Master  in  Ordinary  under  the  direction  of 
this  Honourable  Court." 

After  this,  a  good  deal  of  correspondence  took  place 
between  the  solicitors,  the  solicitor  of  the  vendor  assisting 
in  clearing  up  the  questions  raised  by  the  purchasers'  soli- 
citors, but  contending  that  he  was  under  no  obligation  to 
do  so,  and  he  also  obtained  a  quit  claim  from  Mrs.  Meredith. 

The  petition  was  heard  on  the  4th  of  September,  when, 
by  consent,  an  order  was  made  referring  it  to  the  Kegistrar 
of  the  Chancery  Division,  to  inquire  and  state  whether  the 
vendor  could  make  a  good  title,  and  if  so,  when  such  title 
was  first  shewn,  and  further  directions  and  costs  were 
reserved. 

On  the  23rd  of  September  the  Registrar  made  his  report. 
He  found  that  nine  objections  were  taken  before  him,  but 
that  the  title  was  good  ;  that  title  was  shewn  to  all  but 
an  undivided  interest  in  nine  feet  of  the  land  before  the 
filing  of  the  petition,  and  to  those  nine  feet  between  the 
filing  and  presenting  of  the  petition  to  the  Court;  that 
the  objection  to  the  title  to  the  nine  feet  was  taken  on  the 
12th  of  July,  and  that  the  vendor's  answer  was  not 
sufiicient ;  and,  finally,  that  the  vendor  had,  before  the 
filing  of  the  petition,  furnished  the  purchasers  with  all  the 
evidences  of  title  and  copies  then  in  his  possession  or 
power,  and  that  the  objection  as  to  the  undivided  interest 
in  the  nine  feet,  was  not  removed  by  any  document  which 
was  in  the  vendor's  possession  or  power  before  the  day  for 
completion,  but  by  the  execution  of  a  new  conveyance. 

The  purchasers  were  not  satisfied  with  this  report,  and 
gave  notice  of  appeal,  objecting  that  the  referee  should  have- 
found  that  the  title  to  the  nine  feet  was  first  shewn  in  the 
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course  of  the  reference,  and  that  title  was  also  first  shewn  Statement, 
during  the  reference  to  a  strip  of  the  land  lying  adjacent 
to  Piper  street,  by  length  of  possession. 

By  consent,  the  hearing  on  further  directions,  and  the 
appeal  from  the  report,  came  on  together  before  Boyd,  C,, 
on  the  26th  of  September,  when  the  first  order  which  was 
the  subject  of  this  appeal  was  made. 

By  this  order  the  learned  Chancellor  dismissed  the  appeal 
from  the  report,  declared  that  the  title  was  good,  and  that 
the  purchasers  were  liable  to  pay^interest  on  the  purchase 
money  from  the  14th  of  August,  1889,  the  day  on  which 
the  quit  claim  of  the  nine  feet  was  first  exhibited  to  them. 

He  further  ordered  the  vendor  to  pay  the  costs  of  the 
purchasers  of  the  proceedings  on  the  petition  so  far  as  the 
same  were  occasioned  by  the  requisition  in  respect  of  the 
nine  feet. 

He  gave  no  costs  to  either  party  of  the  proceedings 
relating  to  Piper  Street,  and  as  to  the  other  costs  of  the 
petition,  he  awarded  them  to  the  vendor. 

When  this  order  came  to  be  drawn  up,  it  was  discovered 
that  there  was  a  clerical  error  in  the  report  of  the  Registrar^ 
and  by  consent,  words  were  introduced  into  the  order  to 
correct  it. 

After  the  order  was  drawn  up,  the  vendor  moved  in 
Chambers  for  leave  to  appeal  from  the  report,  so  far  as  it 
found  that  title  to  the  nine  feet  w^as  not  shewn  until  after 
the  filing  of  the  petition,  contending  that  the  title  was  good 
without  the  conveyance  w^hich  was  afterwards  obtained. 

This  application  was  refused,  the  learned  Chancellor 
holding  that  the  report  could  not  be  opened  up  after  the 
order  on  further  directions  had  been  made,  but  he  ejave 
leave  to  appeal  from  the  order  refusing  leave. 

The  vendor  appealed  from  both  orders,  and  the  appeal 
came  on  to  be  heard  before  this  Court  (Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  J  J.  A.),  on  the  12th  of 
March,  1890. 
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Argument.        M OSS, Q.C.,  T.A. Rowan,Sind  James  Ross,  for  the  appellant. 

The  Chancellor  was  wrong  in  making  interest  run  only 
from  the  day  upon  which  the  quit  claim  was  obtained, 
instead  of  from  the  date  fixed  in  the  contract,  and  he  was 
also  wrong  in  making  the  vendor  pay  the  costs  of  the 
proceedings.  The  quit  claim  was  procured  merely  to 
facilitate  the  closing  of  the  matter,  and  was  not  neces- 
sary for  the  actual  purposes  of  the  title  which  was  good 
apart  from  this  quit  claim.  The  purchasers  were  moreover 
relying  upon  other  objections  with  which  the  quit  claim  had 
nothing  to  do.  All  these  objections  were  found  against  them, 
and  they  should  have  been  ordered  to  pay  the  costs.  The 
question  o£  the  time  from  which  interest  should  run  was 
not  raised  in  the  petition,  and  should  not  have  been  dealt 
with.  That  was  a  matter  that  was  settled  by  the  contract, 
and  the  parties  had  no  right  to  go  into  that  question  on  a 
summary  application  such  as  this  was.  Assuming,  how- 
ever, that  there  was  jurisdiction  to  consider  the  question, 
then  that  question  has  been  wrongly  decided.  Where  the 
contract  itself  fixes  the  time  from  which  interest  is  payable, 
that  time  must  govern  in  the  absence  of  improper  conduct 
or  improper  delay  on  the  part  of  the  vendor.  It  is  not 
right  simply  to  determine  the  question  by  ascertaining 
when  title  was  first  shewn.  All  the  proceedings  should 
have  been  looked  at, and  the  vendor  should  not  have  been  de- 
prived of  interest  in  the  absence  of  actual  misconduct  on  his 
part :  Monro  v.  Taylor,  8  Ha.  51;  S.  C.  3  Mac.  &  G.  713;  Fry 
on  Specific  Performance,  2nd  ed  ,  sees.  1381, 1385.  If  nothing 
is  said  in  the  contract  as  to  interest,  it  runs  from  the  time 
fixed  for  completion  unless  there  is  some  deliberate  default 
on  the  part  of  the  vendor.  Mere  delay  caused  by  diffi- 
culties in  connection  with  the  title  and  not  the  fault  of  the 
vendor  personally,  will  not  relieve  the  purchasers  from 
paying  interest :  Fry  on  Specific  Performance,  2nd  ed.,  sees. 
1381, 1385;  In  re  Thompson,  Biggar  v.  Dickson,  2  Ch.  Ch. 
196;  Esclaile  v.  Stephenson,  1  S.  &  S.  122;  Monk  v.  Huskis- 
son,  4  Russ.  121  ;  Greenwood  v.  Churchill,  8  Beav.  413  ; 
Sherivin  v.  Shakspea.r,  5  D.  M.  &;  G.  517  ;  Vickers  v.  Hand, 
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26  Beav.  630;  Lord  Palmerston  v.  Turner,  33  Beav.  524  5  Argument. 
Upperton  v.  Nicholson,  L.  R  6  Ch.  441.  If  the  proceed- 
ings and  material  before  the  referee  are  looked  at,  then  it  is 
shewn  clearly  that  the  conduct  of  the  purchasers  has  really 
been  the  cause  of  the  delay  and  of  the  expense,  so  that  the 
purchasers  ought  to  be  ordered  to  pay  the  costs :  Parr  v. 
Lovegrove,  4  Drew.  170  ;  B.  C,  4  Jur.  N.  S.  600  ;  Long  v. 
■Collier,  4  Russ.  267;  Graham  v.  Stephens,  27  Gr.  434; 
Haggart  v.  Quackenhush,  14  Gr.  701 ;  Piatt  v.  Blizzard, 

29  Gr.  46.  The  Court  has  the  right  upon  the  question  of 
costs  to  go  behind  the  report,  and  look  at  all  the  proceed- 
ings: Downey  v.  Roaf,  0  P.  R.  89.  If  the  report,  as  it 
stands,  justifies  the  decision  as  to  interest  then  the  appel- 
lant should  be  allowed  to  appeal  from  it,  as  it  is  clearly 
wrong.  The  fact  that  the  order  on  further  directions 
has  been  made  is  no  bar  to  the  appellant  being  allowed 
to  appeal  from  the  report.  That  order  was  pronounced  by 
consent  at  the  same  time  when  the  purchasers'  appeal  from 
the  report  w^as  disposed  of,  and  it  is  not  in  any  way  a  bar 
to  the  right  of  the  vendor  to  appeal  from  the  report  also. 
At  any  rate,  if  the  order  on  further  directions,  while  it 
stands,  is  a  bar  to  this  appeal,  then  it  should  be  set  aside 
as  having  been  made  by  mistake  and  inadvertence : 
Flower  v.  Lloyd,  6  Ch.  D.  297;  Ln  re  Swire,  Mellor  v.  Siuire, 

30  Ch.  D.  239  ;  MuUins  v.  Howell,  11  Ch.  D.  763  ;  Heiuitt 
V.  Hull  Building  Society,  4  Times  L.  R.  35. 

S.  H.  Blake,  Q.  C,  and  Liilmer,  for  the  respondents. 
The  objection  that  there  was  no  jurisdiction  to  consider 
the  question  of  interest  and  costs  was  not  raised  in  the 
■Court  below,  but  on  the  contrary,  these  questions  were 
argued  and  disposed  of.  It  is  true  that  the  question  of  in- 
terest is  not  specifically  mentioned  in  the  petition,  but  it 
could  have  been  raised  by  petition,  and  the  vendor  having 
argued  the  question,  that  is  equivalent  to  a  consent  to  its 
jbeing  raised,  and  it  is  too  late  now  to  take  that  objection. 
'The  vendor  was  clearly  at  fault  in  this  matter.  There  is 
no  doubt  that  registration  is  necessary  before  a  good  title 
is  made  out:  Kitchen  v.  Murray,  16  C.  P.  69;  Lxdrd  v. 
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Argument.     Paton,  7  0.  R.  137;   Bradey  v.   Walls,  17  Gr.  699. 

The  purchasers  should  not  pay  interest  except  from 
such  time  as  they  could  with  safety  accept  the  title,  and 
could  enter  into  possession  of  the  property,  and  they  could 
not  do  that  unless  the  quit  claim  deed  were  registered ;  and 
as  that  quit  claim  deed  has  not  even  yet  been  registered^ 
the  order  appealed  from  is  really  too  favourable  to  the 
vendor  as  it  stands.  The  only  thing  that  this  Court  can 
consider  is  whether  the  order  on  further  directions  is  proper^ 
having  regard  to  the  material  upon  which  it  was  based, 
and  clearly  it  is  right:  De  Visme  v.  De  Visme,  1  Mac.  &  G- 
352,  The  vendor  did  not  appeal  from  the  report  but  con- 
sented to  the  order  on  further  directions  being  made  and 
cannot  go  behind  it.  If  the  order  on  further  directions 
has  been  agreed  to  by  the  appellant  under  misapprehen- 
sion or  mistake,  then  his  remedy  is  to  apply  to  the  judge' 
who  made  the  order  to  give  him  such  relief  as  may  be. 
proper  in  the  premises  ;  there  is  no  right  of  appeal  on 
that  ground :  McNabh  v.  Op2^enheimer,  11  P.  R.  214. 
On  further  directions  it  is  not  proper  to  look  at  any- 
thing except  the  previous  judgment  or  order,  and  the 
report  made  in  pursuance  of  it.  There  is  no  right  to 
go  into  the  evidence  and  other  material  that  may  have 
been  put  in  before  the  referee  or  master  :  Gould  v.  Burritt, 
11  Gr.  234.  In  fact,  however,  in  this  case,  that  rule  was 
not  strictly  adhered  to,  and  the  evidence  and  material 
were  considered  by  the  learned  Chancellor,  and  his  decision 
is  based,  not  only  upon  the  report  itself,  but  also  upon  this 
evidence  and  material,  and  he  has  come  to  the  conclusion 
that  the  vendor's  conduct  was  the  true  cause  of  the  delay, 
and  has  ordered  him  to  pay  interest  and  costs,  and  his 
finding  should  not  be  interfered  with.  It  is  clear  that  the 
vendor  could  not  show  a  good  title  until  long  after  the 
time  fixed  for  completion.  A  possessory  title  was  set  up  to 
part  of  the  land  but  a  purchaser  need  not  accept  a  posses- 
sory title  unless  it  is  perfectly  free  from  doubt,  and  the- 
possessor}'  title  here  ofi'ered  was  not  free  from  doubt :  Pyrke 
V.  Waddingham,  10  Ha.  1.  In  the  absence  of  a  special  agree- 
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ment  to  the  contrary,  a  purchaser  does  not  become  liable  for  ^^B^ 
interest  until  possession  is  given,  or  is  ready  to  be  given,  and 
possession  cannot  safely  be  taken  by  him  until  a  good  title 
is  shewn.  The  cases  cited  by  the  appellant  will  all  be  found 
when  examined  to  be  cases  of  peculiar  agreements  in  which 
interest  was  to  be  paid  under  all  circumstances.  For 
instance  in  In  re  Thompson,  Biggar  v.  Dickson,  2  Ch.  Ch. 
196,  there  was  a  distinct  agreement  to  pay  interest 
from  a  certain  date,  and  the  purchaser  was  getting  the 
benefit  of  having  the  title  quieted.  Of  course,  where 
an  express  agreement  of  this  kind  is  made,  interest  runs 
from  the  date  fixed,  unless  the  vendor  has  been  guilty 
of  such  conduct  as  to  disentitle  him  to  payment  of  interest. 
In  the  present  case,  however,  there  is  no  complaint  that 
the  purchasers  were  acting  in  bad  faith,  and  the  whole  de- 
la}^  has  been  caused  by  a  bond  fide  dispute  as  to  the 
validity  of  the  title,  a  dispute,  moreover,  which  has  been 
decided  in  favour  of  the  purchasers,  and  they  certainly 
should  not  be  made  to  pay  interest.  The  vendor  has 
been  in  possession  of  the  property,  and  in  receipt  of 
the  rents  and  profits,  and  it  would  be  inequitable  to  allow 
him  to  receive  tbe  rents  and  profits,  and  also  interest  upon 
the  purchase  money.  The  general  rule  is  clear  that  no 
interest  is  payable  if  the  non-completion  arises  from  the 
vendor  not  being  able  to  make  title  :  Dart's  Vendors  and 
Purchasers,  6th  ed.,  pp.  708,  709,  719,  722. 
Moss,  Q.C.,  in  reply. 

May  13th,  1890.    Maclennan,  J.  A.  :— 

The  appellant's  complaint  is  that  while  his  contract  gives 
him  interest  on  $43,000  of  his  purchase  money  from  the 
1st,  and  upon  the  remainder  from  the  18th  of  July,  the 
judgment  on  further  directions  limits  him  to  interest  from 
the  14th  of  August,  upon  the  whole.  He  also  complains  of 
the  disposition  of  the  costs  of  the  petition,  and  of  the 
reference  as  to  title. 

The  reason  why  he  considers  it  important  to  get  leave 


406 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  to  appeal  from  the  report  of  the  referee  is  that  the  ques- 
Maclennan  tions  of  interest  and  costs  were  decided  adversely  to  him 
in  consequence  of  the  finding  of  the  referee  that  title  to  a 
portion  of  the  estate  was  only  shewn  for  the  first  time  after 
the  filing  of  the  petition. 

I  shall  deal  with  this  part  of  the  appeal  first,  and  I  think 
it  is  perfectly  clear  that  the  learned  Chancellor  had  no 
alternative  but  to  refuse  the  leave,  for  the  reasons  which 
he  has  given.  If  the  leave  had  been  given,  the  appeal 
could  have  had  but  one  result.  It  must  have  been  dis- 
missed. The  vendor's  solicitor  thought  the  report  could 
do  him  no  harm,  and  he  not  only  abstained  deliberately 
from  appealing  against  it.  but  consented  that  the  purchaser's 
appeal  from  the  report,  and  the  hearing  of  the  petition  on 
further  directions,  should  come  on  together.  He  took  the 
chance  of  success  on  the  report  as  it  stood,  and  judgment 
passed  against  him. 

It  was  drawn  up  and  entered  of  record,  and  one  of  its 
terms  was  that  the  report,  as  amended  by  consent,  was 
thereby  confirmed.  After  that  it  was  impossible  for  an 
appeal  against  the  report  to  succeed.  It  was  binding  on 
the  vendor,  not  only  by  the  judgment,  but  by  the  consent. 
In  order  to  open  up  the  report,  the  judgment  must  first  be 
got  rid  of,  and  that  could  only  be  done  by  appeal.  If  we 
were  ever  so  well  satisfied  that  the  report  was  wrong,  we 
could  not  interfere  with  the  order.  Nor  could  we  do  so 
even  if  the  judgment  on  further  directions  were  now 
vacated.  In  that  case  the  appellant  would  have  to  apply 
de  novo  under  the  altered  circumstances  to  a  Judge  in  the 
Court  below,  and  it  would  then  be  competent  to  him  to 
grant  or  refuse  the  indulgence.  All  that  we  decide  is  that 
as  the  case  stood  before  the  learned  Chancellor,  his  judg- 
ment was  right.  We  cannot  interfere  with  it,  and  that  part 
of  the  present  appeal  must  be  dismissed. 

The  substantial  contest  in  this  appeal,  however,  is 
whether,  taking  the  report  of  the  referee  as  it  stands,  and 
assuming  it  to  be  right,  the  order  of  the  26th  of  September 
can  be  upheld  so  far  as  it  dealt  with  the  interest  on  the 
purchase  money,  and  the  costs  of  the  petition  and  enquiry. 
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The  learned  Chancellor  did  not  write  any  judgment,  Judgment, 
but  as  I  understand,  disposed  of  the  case  immediately  after  Macleni^an 
the  argument,  and  we  have  not  the  advantage  of  knowing 
the  reasons  of  his  judgment,  except  as  they  may  be 
gathered  from  the  terms  of  the  order  itself;  but  I  cannot 
think  that  if  the  learned  Chancellor's  attention  had  been 
directed  by  the  counsel,  on  the  argument  before  him,  to  the 
terms  of  the  contract,  he  would  have  deprived  the  vendor 
of  interest  on  his  purchase  money. 

The  contract  is  for  the  sale  of  a  property  encumbered 
by  two  existing  mortgages  amounting  together  to  $34,000, 
and  the  agreement  is  that  this  sum,  and  a  further  sum  of 
$9,000  of  the  purchase  money  are  to  remain  upon  mortgage 
of  the  property.  The  old  mortgages  which  respectively 
bore  date  the  1st  of  January  and  1st  of  July,  in  some 
former  year,  and  bore  interest,  w^ere  to  be  assumed  by  the 
purchasers,  with  interest  from  the  1st  of  July,  and  the  new 
mortgages  for  $9,000  were  to  bear  date  on  the  1st  of  July 
and  the  interest  thereon  was  to  run  from  the  same  day. 
Now  it  is  to  be  observed  that  although  the  contract  is  only 
made  on  the  28th  of  June,  the  parties  deliberately  agreed 
that  the  interest  to  be  paid  by  the  purchasers  w^as  to  begin 
two  days  afterwards.  At  the  same  time,  twenty  da3's  are 
allowed  for  investigation  of  title.  It  is  quite  plain,  there- 
fore, that  the  parties  did  not  intend  that  the  interest  to  be 
paid  on  the  mortgages  should  depend  in  any  way  on  the 
time  of  completion.  But  not  only  is  the  interest  to  run 
from  the  1st  of  July,  but  the  rentals,  taxes,  insurance, 
municipal  rates,  and  other  charges  affecting  the  property, 
are  to  be  adjusted  as  of  that  day,  although  the  payment  of 
the  adjusted  items  is  to  be  made  at  the  date  of  closing. 
The  only  exception  is  that  part  of  the  purchase  money 
which  was  to  be  paid  in  cash,  and  as  to  that,  it  was  to  bear 
no  interest  until  the  day  of  payment,  wdiich  was  to  be 
within  twenty  days  from  the  date  of  the  agreement.  But 
neither  has  the  time  fixed  for  this  payment,  or  the  com- 
mencement of  interest  thereon,  any  relation  to  the  term  of 
completion. 
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Judgment.  The  contract  does  not,  in  reality,  fix  any  time  for  com- 
Maclennan  pletion.  It  merely  fixes  twenty  days  as  the  time  for 
^-  ^-  accepting  the  title.  If  the  title  had  been  accepted  on  the 
20th  day,  it  might  have  taken  some  days  longer  to  com- 
plete, but  that  would  not  extend  the  time  for  payment  of 
the  cash,  or  excuse  payment  of  interest  if  it  was  not  paid 
on  the  day. 

The  case,  then,  is  one  in  which  the  parties  have  by  deed 
fixed  the  time  of  payment  of  the  purchase  money,  and  the 
time  from  which  interest  thereon  is  to  be  computed, 
irrespective  of  the  time  of  completion  ;  and,  in  my  opinion, 
the  interest  is  thereby  made  as  much  a  part  of  the  purchase 
money  as  the  principal. 

The  judgment  has,  by  postponing  the  time  from  which 
the  purchasers  are  to  pay  interest,  from  the  1st  of  July  as 
to  $43,000,  and  from  the  18th  of  July  as  to  $15,000,  to  the 
14th  of  August,  in  eftect  deprived  the  vendor  of  a  sub- 
stantial part  of  his  purchase  money.  The  Court  has 
indicted  a  penalty  upon  the  vendor,  or  has  made  him  liable 
in  damages  to  the  extent  of  several  hundred  dollars,  and 
to  support  the  judgment  it  must  be  made  to  appear  that 
he  has  done  something  for  which  he  ought  in  law  to  suffer 
such  a  loss,  that  he  has  been  guilty  of  some  breach  of 
contract  or  duty,  or  of  some  other  misconduct,  for  which 
the  law  holds  him  responsible  to  the  purchasers,  and  for 
which  they  are  entitled  to  compensation. 

What,  then,  is  it  he  has  done  ?  The  only  thing  suggested 
is  this  :  that  a  good  title  to  an  undivided  interest  in  9  feet 
of  the  land  was  not  shewn  until  the  14th  day  of  August, 
when  a  quit  claim  was  for  the  first  time  exhibited  to  the 
purchasers.  This  quit  claim  was  not  an  instrument  which 
was  in  the  vendor's  possession  or  power  at  or  before  the 
18th  of  July,  but  it  was  procured  afterwards  at  the  request 
of  the  purchasers,  and  in  order  to  meet  an  objection  raised 
by  them. 

Now,  what  is  the  ordinary  obligation  of  a  vendor  in 
carrying  out  a  contract  of  sale  ?  It  is  to  do  three  things, 
viz. :  to  abstract  a  sufficient  title,  to  verify  a  sufficient  title, 
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and  to  give  a  proper  conveyance  :  Dart's  Vendors  and  Judgment. 
Purchasers,  6th  ed.,  p.  725.  That  is  to  say  :  he  is  to  pre-  Maclennan- 
pare  and  deliver  on  request  an  abstract  containing  every-  J- 
thing  that  is  necessary  to  shew  a  good  title ;  he  is  then  to 
verify  the  abstract  by  the  production  of  the  title  deeds, 
and  such  other  proofs  and  evidences  as  are  necessary  for 
that  purpose  ;  and  finally,  he  is  to  execute  a  sufficient  con- 
veyance. If  the  abstract  is,  or  is  alleged  to  be,  defect- 
ive, there  may  be  requisitions  upon  it  until  it  is  made 
perfect,  and  so  of  the  proofs,  until  all  is  made  clear 
and  satisfactory,  and  it  is  the  vendor's  duty  to  go  to 
all  the  trouble  and  expense  which  may  be  necessary 
to  make  it  clear  that  his  title  is  good.  But  this  ordin- 
ary duty  and  obligation  of  the  vendor  may  be  qualified 
and  varied  by  agreement.  In  the  present  case  this  was 
done.  By  the  contract  it  was  covenanted  and  agreed 
that  the  vendor  was  not  to  be  required  to  furnish  any 
abstract  of  title,  evidences  of  title,  or  copies  of  the  same, 
other  than  those  in  his  possession  or  power  ;  that  the  pur- 
chasers were  to  be  allowed  twenty  days  to  accept  the  title 
at  their  oivn  expense ;  that  all  requisitions  on  title  were  to 
be  served  in  writing  on  the  vendor's  agent  within  fifteen 
days,  and  time  was  to  be  of  the  essence,  and  if  the  pur- 
chasers should  insist  on  any  objection  to  title  which  the 
vendor  was  unwilling  or  unable  to  remove,  the  vendor 
reserved  the  right  to  rescind  the  agreement,  and  return  the 
deposit. 

One  or  more  abstracts  were  delivered,  as  I  infer  from 
reading  the  requisitions  and  answers,  and  it  is  evident  that 
the  title  deeds  in  the  possession  or  power  of  the  vendor 
were  furnished  promptly.  The  purchasers  then,  on  the 
12th  of  July,  within  the  time  provided  by  the  agreement, 
served  a  long  list  of  requisitions,  some  of  them  pointing 
out  alleged  defects  in  the  title  apparent  on  the  face  of  the 
^title  deeds,  and  others  calling  for  proofs  and  evidences  of 
facts  relating  to  the  title.  It  is  probable  that  the  vendor 
had  previously  furnished  most  of  the  papers  in  his  posses- 
:sion  or  power,  but,  however  that  may  be,  on  the  15th 
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Judgment,    of  July,  the  solicitor  made  a  very  full  answer  to  the 
Maclennan  requisitions,  referring  to  papers  in  his  possession,  and  the 
report   finds,  and   it  is  not  disputed,  that  the  vendor 
furnished  everything  relating  to  the  title  in  his  possession 
or  power.    Having  done  that,  by  the  very  terms  of  the 
contract  he  was  not  to  be  required  to  do  more.    Then  what 
was  the  purchasers'  position?     They  had  got  all  the 
abstracts  and  proofs  which  the  vendor  was  obliged  to 
give,  and  they  were  to  have  twenty  days  to  accept  the 
title  at  their  own  expense.    It  was  for  them  now  to 
determine  what  they  would  do,  whether  to  accept  the  title 
as  it  stood,  or  to  endeavour  for  themselves,  and  at  their  own 
expense,  to  clear  up  matters  on  which  they  were  not  satis- 
fied.   I  think  that  was  their  position.    They  had  three 
days  left  wherein  to  determine  what  to  do.    Being  now  in 
possession  of  the  title  deeds,  and  as  fully  in  possession  of 
all  the  facts  relating  to  the  title  as  the  vendor,  they  had 
the  same  power  and  means  exactly  as  he  had  to  make 
further  enquiries  and  to  procure  further  information.  I 
think  the  contract  meant  they  were  to  do  that,  and  to  do 
it  at  their  own  expense.    There  was  one  question,  and  as 
the  referee's    report    finds,   only    one   question   to  be 
investigated,  and  that  was  whether  Mrs.  Meredith,  who  was 
once  entitled  to  an  undivided  share  in  a  part  of  the  land, 
now  claimed  any  interest,  or  whether  a  conveyance  made 
by  her  many  years  ago,  had  not  effectually  conveyed  her 
title.    It  seems  that  Mrs.  Meredith,  when  applied  to,  dis- 
claimed all  interest  in  the  land,  and  executed  a  release. 
This  could  have  been  procured  by  the  purchasers  as  readily 
as  by  the  vendor,  but  they  insisted  it  was  the  vendor's 
duty  to  procure  it.    They  also  insisted  on  a  number  of  the 
objections,  and  they  allowed  the  twenty  days  to  pass  with- 
out accepting,  but  not  rejecting,  the  title. 

I  think  the  vendor  might  now  have  insisted  on  the 
stipulation  making  the  time  for  accepting  the  title  of  the 
essence  of  the  contract,  and  might  have  treated  the  title  as 
rejected,  and  the  contract  at  an  end,  but  he  did  not  do 
so.    Insisting  that  he  had  done  all  which  the  contract 
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required  him  to  do  towards  clearing  up  the  title,  he  con-  Judgment, 
tinued  to  assist  in  removing  the  objections  raised  by  the  Maclennan 
purchasers,  and  among  other  things  procured  the  release 
from  Mrs.  Meredith.  By  this  course  of  conduct,  he  waived 
the  stipulation  making  the  time  for  accepting  the  title  of 
the  essence,  but  that  was  all.  The  rights  of  the  parties  in 
other  respects  continued  to  be  governed  and  regulated  by 
the  contract. 

It  was  when  matters  arrived  at  this  stage,  the  vendor 
contending  that  he  had  done  all  he  was  obliged  to  do,  but 
willing  to  assist,  and  the  purchasers  contending  that  the 
vendor  should  clear  up  a  number  of  objections  including 
that  relating  to  Mrs.  Meredith's  interest,  that  the  petition 
was  prepared  and  filed  by  the  purchasers,  and  the  sole 
default  on  the  part  of  the  vendor  for  which  he  has  been 
deprived  of  interest  is  in'not  having  procured  on  or  before 
the  18th  of  July  the  release  from  Mrs.  Meredith. 

I  am  of  opinion  that,  having  regard  to  the  terms  of  the 
contract,  the  vendor  was  in  no  default  whatever,  and  that 
it  was  for  the  purchasers,  if  they  thought  it  necessary,  to 
apply  to  Mrs.  Meredith,  and  to  procure  the  release.  I  have 
no  doubt  the  purchasers  were  not  obliged  to  accept  a  bad 
or  defective  title,  and  if  Mrs.  Meredith's  claim,  or  apparent 
claim,  was  a  fatal  defect,  they  could  have  required  the 
vendor  to  remove  it,  and  if  he  did  not  do  so,  they  could 
have  rejected  the  title.  But  they  could  not  have  compelled 
him  to  remove  it.  He  had  the  option,  under  the  special 
terms  of  the  contract,  either  to  remove  the  defect,  or  to 
say  that  rather  than  take  the  trouble  to  do  so,  he  would 
rescind  and  pay  back  the  deposit.  The  purchasers  did  not 
choose  to  reject,  and  the  vendor  did  not  choose  to  rescind, 
and  the  end  of  it  was  that  the  objection  or  defect  was 
removed  by  getting  a  release  from  Mrs.  Meredith,  and  the 
title  was  made  complete.  But  I  am  clearly  of  opinion 
that  even  refusal  by  the  vendor  to  procure  the  release  or 
otherwise  remove  the  objection,  would  have  been  no  breach 
of  contract,  or  duty,  or  misconduct  on  his  part,  and  much 
less  can  mere  delay  be  so  regarded. 
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Judgment.  While  the  judgment  complained  of  deprives  the  vendor 
Maclennan  of  interest  from  the  1st  of  J uly,  it  makes  no  change  in  the 
J-^-  disposition  of  the  rents  of  the  property,  which  are  still  to 
be  adjusted  as  of  the  1st  of  July.  So  that  the  judgment 
puts  a  double  hardship  upon  the  vendor,  for  depriving  him 
of  interest  on  his  purchase  money,  it  yet  gives  the  pur- 
chasers the  rents  of  the  property  during  the  corresponding 
period. 

I  am  of  opinion  that,  upon  the  ground  that  the  vendor 
had  committed  no  breach  of  the  contract,  and  had  been 
guilty  of  no  default  or  misconduct  in  relation  thereto,  he 
could  not  be  deprived  of  the  interest  on  his  purchase  money 
which  the  purchasers  had  covenanted  to  pay,  and  that  in 
that  respect  the  appeal  should  be  allowed. 

We  were  very  much  pressed  by  Mr.  Blake  with  the  case 
of  Be  Visme  v.  DeVisme,  1  Mac.  &  G.  352,  as  governing  this 
case,  but  that  case  cannot  now  be  regarded  as  authority. 

In  Sheru'in  v.  Shakspear,  5  D.  M.  &;  G.  517,  the 
Lords  Justices  did  not  follow  it,  although  cited  to  them, 
and  in  Vickers  v.  Hand,  26  Beav.  630,  Lord  Romilly 
decided  that  it  had  been  overruled  by  Sherwin  v.  Shaks- 
pear. 

In  Fry  on  Specific  Performance,  2nd  ed.,  sees.  1889, 1390, 
the  rule  is  said  now  to  be  that  conditions  as  to  the  payment 
of  interest  "  are  to  have  effect  given  to  them  according  to  the 
natural  and  literal  meaning  of  their  words,  except  only 
where  there  is  bad  faith,  vexatious  conduct,  or  gross  negli- 
gence —  in  other  words,  something  amounting  to  wilful 
default — on  the  part  of  the  vendor,  disentitling  him,  in  the 
view  of  the  Court,  to  the  benefit  of  the  stipulation.  There- 
fore delay  arising  from  mere  accident,  or  from  something 
which  the  vendor  could  not  have  guarded  against,  or  from 
difficulties  occasioned  by  the  state  of  the  title,  is  not 
enough  to  exempt  the  purchaser  from  the  payment  of 
interest  in  such  cases,  even  though  the  difficulties  may  be 
such  as  to  justify  the  purchaser  in  refusing  to  com])lete 
till  they  are  removed.  Indeed,  it  may  be  said  that  the 
insertion  of  such  a  condition  in  a  contract  shows  that  the 
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possibility  of  delay  arising  on  the  vendor's,  no  less  than  Judgment, 
on  the  purchaser's,  part  is  from  the  first  contemplated  by  JvJaclennan 
both  parties,  and  that  there  can  therefore  be  no  hardship 
on  the  purchaser  in  holding  him,  subject  only  to  the 
admitted  exceptions  already  mentioned,  to  the  literal  per- 
formance of  the  condition ;"  citing  Herbert  v.  Salisbury, 
etc.  R.  W.  Co.,  L.  R.  2  Eq.  221  ;  Sherwin  v.  Shakspear 
5  J).  M.  &  G.  517,  and  Williar)is  v.  Glenton,  34  Beav. 
528,  and  S.  C.  L.  K.  1  Ch.  200. 

And  in  Dart's  Vendors  and  Purchasers,  6th  ed.,  p.  722,  it  is 
said  that  later  decisions  have  brought  the  doctrine  back 
into  much  the  same  state  as  before  De  Visme  and  De 
Visme,  that  where  there  is  neither  vexatious  conduct, 
dealing  in  bad  faith,  nor  gross  negligence,  on  the  part  of 
the  vendor,  the  special  condition  containing  the  expression 
"  from  any  cause  whatever,"  will  extend  to  delays  fairly 
arising  from  the  state  of  the  title. 

The  case  of  Williams  v.  Glenton,  L.  R.  1  Ch.  200,  above 
referred  to,  was  a  very  strong  one.  There  was  a  delay  of  nine 
years,  because  a  suit  had  to  be  brought  to  establish  the  ven- 
dor's title,  and  the  purchaser  had  given  notice  after  the  diffi- 
culty first  arose  that  he  would  not  pay  interest.  In  the 
report  of  the  case  in  L.  K  1  Ch.  at  p.  206,  Knight  Bruce,  L.  J., 
says  :  "  It  has  been  for  several  years  settled  that,  as  a  general 
rule,  the  state  of  the  title,  and  difficulties  respecting  the 
title,  do  not  exempt  the  purchaser  from  liability  to  that 
clause.  The  vendor  may  be,  in  a  sense,  wrong  in  not  hav- 
ing his  title  ready  at  the  time  specified  ;  bub  I  repeat,  it  has 
notoriously  been  long  settled  that  the  mere  existence  of 
difficulties  as  to  title  justifying  the  purchaser  in  refusing 
to  complete  until  they  are  removed,  does  not  exempt  him 
from  that  clause  relating  to  interest.  *  *  There  must 
be,  I  might  almost  say,  some  serious  misconduct  on  the 
part  of  the  vendor  to  exempt  the  purchaser  from  liability 
to  interest." 

The  latest  case  bearing  on  the  question  which  I  have 
found  is  In  re  Riley  to  Streatfield,  34  Ch  D.  386.  This 
was  a  case  under  the  Vendors  and  Purchasers  Act,  and 
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Judgment,  what  was  sought  was  to  have  it  declared  that  the  pur- 
Maclennan  chasers  were  bound  to  pay  interest  at  five  per  cent,  from 
the  day  fixed  for  completion,  there  having  been  consider- 
able delay,  and  a  stipulation  for  payment  of  interest,  if 
from  any  cause,  except  the  wilful  neglect  or  default  of 
vendor,  completion  was  delayed.  The  purchasers  had  de- 
posited the  money  in  a  bank,  and  had  notified  the  vendors 
that  it  was  ready  and  lying  idle  there.  North,  J.,  held 
there  was  no  wilful  neglect  or  default,  and  that  the  deposit 
of  the  money  was  no  excuse,  and  he  observed  :  "  Then  it 
comes  simply  to  this  :  a  contract  that  the  purchaser  will  pay 
interest  until  completion.  Why  should  he  be  relieved  from 
paying  interest,  which  he  has  contracted  to  pay,  by  the  fact 
that  he  simply  placed  the  money  to  his  account  at  his 
bankers,  or  even  placed  it  to  a  separate  account,  if  you 
please,  at'  the  bankers  as  distinguished  from  his  own 
account  ?  I  do  not  see  how  the  purchaser  can  take  the 
matter  into  his  own  hands,  and  put  an  end  to  this  contract 
to  pay  interest  by  anything  he  does  other  than  by  com- 
pleting the  purchase  and  paying  over  the  principal." 

I  think  that  upon  the  authorities  there  would  have  been 
no  ground  for  depriving  the  vendor  of  interest  in  this 
case,  even  if  there  had  been  no  stipulation  qualifying  the 
vendor's  ordinary  duty  as  to  shewing  a  good  title,  for  I 
think  it  was  the  covenant  of  the  purchasers  to  pay  interest 
from  a  day  named  and  fixed,  irrespective  of  the  time  which 
might  be  required  to  investigate  the  title  and  to  complete 
the  contract,,  a  day  long  before  completion  was  con- 
templated or  even  possible,  and  no  good  ground  has  been- 
made  or  reason  shewn  to  excuse  its  performance.  I  also 
think  the  case  against  the  vendor  fails  for  the  other  reason,, 
namely,  that  the  delay  complained  of  was  caused  by  the' 
state  of  this  title  merely,  and  without  any  wilful  default 
on  his  part. 

The  truth  is  that  contracts  for  the  sale  of  land  vary 
very  much,  and  so,  of  course,  do  the  rights  and  obligations, 
of  the  parties.  The  terms  of  the  agreement  must  govern 
in  every  case.    If  circumstances  occur  for  which  no  express 
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provision  is  made,  the  Court  settles  the  rights  of  the  Judgment, 
parties  on  principles  of  justice  and  equity ;  but  where  the  Maclennan 
parties  themselves  have  made  provision,  the  Court  has  no 
right  or  power  to  relax  or  vary  the  terms  of  their  agree- 
ment. 

In  the  simple  case  of  a  sale  of  a  parcel  of  land  for  so 
much  money,  nothing  being  said  about  title,  or  rents,  or 
interest,  the  law  implies  the  condition  of  the  vendor  hav- 
ing and  shewing  a  good  title  ;  and  so  it  is  uncertain  from 
the  beginning  whether  ib  will  ultimately  be  carried  out. 
The  title  is  first  to  be  investigated,  and  when  it  is  shewn, 
and  not  till  then,  has  the  time  arrived  for  completion.  It 
is  then  for  the  first  time  that  a  vendor  has  a  right  to 
receive  payment,  and  that  the  purchaser  is  bound  to  be 
ready  with  his  money.  In  the  investigation  of  the  title 
both  parties  are  bound  to  use  reasonable  diligence,  at  the 
peril  of  costs  and,  perhaps,  loss  of  interest.  But  when  a 
good  title  is  shewn,  questions  of  interest  and  rent  arise, 
because,  in  the  simple  case  I  have  supposed,  the  effect  of 
the  contract  in  equity  is  that  from  its  date  the  purchaser 
is  the  owner  of  the  land,  and  the  vendor  is  the  owner  of 
the  money.  It  follows  from  that  that  the  purchaser  is 
entitled  to  the  rents  from  the  date  of  the  contract,  and  if 
he  claims  and  gets  the  fruit  of  the  land,  it  is  only  reason- 
able that  the  vendor  should  get  the  fruit  of  the  money, 
that  is,  interest  for  the  same  period.  But  then  all  cases 
are  not  alike.  The  land  may  be  vacant,  or  it  may  be  in 
the  occupation  of  the  vendor,  or  it  may  be  in  the  occupa- 
tion of  tenants,  or  the  purchaser  may  himself  be  in  posses- 
sion. The  law  has  to  apply  a  just  rule  in  all  these  different 
cases.  In  all  cases  the  purchaser  has  the  option  of  taking 
the  rents  from  the  date  of  contract,  in  the  absence  of 
agreement  to  the  contrary,  but  if  he  do,  he  must  pay 
interest  from  the  same  date.  So,  also,  if  he  is  in  actual 
possession,  he  pays  interest.  If  not  in  possession,  he  has 
the  option  of  not  paying  interest  until  a  good  title  having 
been  shewn,  he  gets,  or  can,  if  he  chooses  to  take  it,  get 
possession  :  Dart's  Vendors  and  Purchasers,  6th  ed.,  p.  711. 
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Judgment.  Then  there  may  be  cases  in  which  a  time  has  been  fixed 
Maclennan  contract  for  completion.    Jf  everything  is  ready 

J.  A.  when  that  time  arrives,  the  rights  of  the  parties  are  as 
above  expressed,  but  if  delay  is  occasioned  by  the  vendor 
the  purchaser  will  be  protected  from  loss  as  far  as  possible 
by  being  relieved  from  the  payment  of  interest ;  and  on 
the  other  hand,  if  the  purchaser  is  guilty  of  delay,  he  must 
payunterest,  although  out  of  possession,  and  although  the 
profits  of  the  land  may  be  little  or  nothing :  Dart's  Yen- 
dors  and  Purchasers,  pp.  708,  709. 

But  wherever  the  parties  have  themselves,  by  the  express 
terms  of  the  contract,  defined  what  is  to  be  done  with 
regard  to  the  profits  of  the  land  and  the  interest  of  the 
purchase  money,  I  repeat  that  it  is  not  in  the  power  of  the 
Court  to  alter  or  vary  what  they  have  so  settled  between 
themselves,  or  to  make  a  new  agreement  for  them.  The 
parties  have  done  that  in  this  case,  and  I  think  their 
agreement  must  prevail. 

The  appellant  also  rested  his  appeal  on  another 
ground  which,  perhaps,  ought  to  be  noticed.  The  statute 
under  which  this  petition  was  filed  authorizes  a  summary 
application  to  the  Court  "  in  respect  of  any  requisitions  or 
objections,  or  any  claim  for  compensation,  or  any  other 
question  arising  out  of,  or  connected  with,  the  contract 
(not  being  a  question  afiecting  the  existence  or  validity  of 
the  contract)."  The  petition  makes  no  case,  and  asks  no 
relief,  in  respect  of  interest,  or  damages,  or  compensation 
for  delay,  and  merely  asks  that  the  vendor  be  directed  to 
remove  certain  specified  objections  to  the  title.  The  order 
of  reference,  too,  merely  directs  an  enquiry  whether  the 
vendor  can  make  a  good  title,  and  if  so,  when  it  was  first 
shewn.  I  think  the  vendor  ought  not  to  have  been 
deprived  of  interest  without  a  case  being  made  for  it,  and 
without  his  having  an  opportunity  of  meeting  it,  and 
defending  himself  against  it ;  and  that  the  question  of 
depriving  the  vendor  of  interest  was  in  reality  not  properly 
before  the  learned  Chancellor  for  decision. 

It  follows,  I  think,  from  the  conclusion  to  which  I  have 
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come  on  the  question  of  interest  that  the  appellant  is  also  Judgment, 
entitled  to  succeed  on  the  question  of  costs,  and  that  he  maclennan 
ought  to  have  the  whole  of  the  costs,  both  of  the  petition  J--^- 
and  of  the  reference. 

It  is  necessary,  however,  to  say  a  word  as  to  the  costs 
referred  to  in  the  judgment,  of  the  requisitions  in  relation 
to  the  street  called  Piper  Street,  and  the  strip  of  land 
adjacent  thereto.  There  is  no  mention  of  this  in  the 
report  of  the  referee,  but  as  explained  to  us  in  the 
argument  by  the  counsel  on  both  sides,  I  think  the  objection 
raised  in  respect  of  that  street  was  altogether  without 
substance,  and  no  exception  should  be  made  of  the  costs  of 
it.  The  sale  is  of  certain  lots  on  plan  52,  extending  185 
feet  more  or  less  from  Wellington  Street  to  a  street  called 
Piper  Street.  The  plan  referred  to  is  produced  from  the 
registry  office,  and  appears  to  have  been  registered  on  the 
8th  of  April,  1853.  It  was  prepared  and  registered  by 
and  on  behalf  of  the  then  owners  of  the  land,  and  it  shews 
an  allowance  for  a  street  fifty  feet  wide,  at  a  distance  from 
Wellington  street  of  185  feet,  6  inches.  The  allowance  for 
street  is  distinctly  marked  on  the  plan,  with  the  word 
street  in  large  letters.  I  think  that  plan  so  prepared, 
marked  and  registered  by  the  owners  of  the  land,  is  suffi- 
cient evidence  of  dedication  to  make  the  allowance  a  high- 
way, and  also  sufficient  evidence  that  the  parcels  con- 
tracted to  be  sold  actually  extend  to  Piper  Street,  as  shewn 
on  the  plan,  although  the  street,  as  at  present  opened  and 
used,  appears  to  lie  a  foot  or  two  further  south. 

The  order  of  the  26th  of  September  will,  therefore,  be 
varied  by  giving  the  vendor  interest  on  his  purchase 
money,  according  to  the  terms  of  the  contract,  and  also  the 
whole  of  the  costs  of  the  petition,  and  the  reference. 

The  appeal  should  be  allowed  with  costs,  except  so  far 
as  they  have  been  increased  by  the  appeal  from  the  order 
of  the  8th  of  October,  which  latter  appeal  is  dismissed. 
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Judgment.    QSLER,  J.  A.  : — 

OSLER 

It  is  evident  that  the  petition  under  the  "Vendors  and  Pur- 
chasers Act  did  not  raise  any  question  as  to  the  right  to 
interest,  or  the  time  from  which  the  purchasers  should 
assume  or  be  liable  for  it.  Nor  do  I  see  that  there  was 
any  consent  by  either  party  to  the  question  being  taken 
up  and  disposed  by  the  learned  Chancellor  at  the  hearing 
on  further  directions,  so  as  to  bar  the  right  of  appeal. 
The  now  respondents  seem  to  have  urged  before  him  that, 
as  it  appeared  from  the  Registrar's  report  that  a  good 
title  was  not  shown  until  the  14th  August,  they  should 
be  excused  from  paying  interest  earlier  than  that  date,  at 
all  events. 

The  now  appellant  said  nothing  about  the  interest,  but 
ineffectually  attempted  to  attack  the  report.  It  was 
properly  held  that  it  was  not  open  to  him  to  do  so, 
because  he  had  not  appealed  from  it.  Then,  instead  of 
applying  at  that  stage  to  postpone  the  hearing,  and  for  leave 
to  appeal,  or  to  enlarge  the  time  for  appealing,  he  suffered 
judgment  to  be  pronounced,  and  the  order  on  further  direc- 
tions to  be  drawn  up  and  entered,  and  applied  afterwards 
for  that  relief.  It  was  then  too  late,  and  on  that  ground 
his  appeal  from  the  order  refusing  to  extend  the  time  for 
appealing  must  be  dismissed.  But  if,  on  the  purchaser's 
appeal,  the  case  had  been  presented  to  the  learned  Chan- 
cellor as  it  has  been  argued  to  us,  I  think  the  direction  as 
to  interest  would  probably  not  have  been  made.  It  appears 
to  me  that  the  petition  submitted  no  question  upon  that 
point,  and  consequently  that  it  was  not  before  the  Court 
for  decision.  Assuming,  however,  that  it  was,  I  must,  with 
all  respect,  hold  that  the  rights  of  the  parties  are  governed 
by  the  contract.  The  purchasers  expressly  agreed  to  assume 
all  interest  upon  the  mortgages  subject  to  which  they  bought, 
after  the  1st  of  July,  1889,  and  it  is  a  clear  implication  from 
another  term  of  the  contract  that  they  were  to  pay  interest 
on  that  part  of  the  purchase  money  which  is  payable  in 
cash,  from  the  18th  of  July,  1889.  That  was  the  bargain 
between  the  parties,  and  I  think  it  is  manifest  that  it  was 
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not  their  intention  that  the  purchasers'  liability  to  assume  Judgment, 
and  pay  interest  from  those  dates  should  depend  upon  the  Osler 
title  having  been  made,  and  their  acceptance  of  it  at  the 
latter  date,  or  rather  at  the  date  of  the  20th  of  July,  for  it  is 
most  significant  that  interest  is  to  run  before  the  term 
fixed  for  the  completion  of  the  contract.. 

I  think  we  must  take  the  settled  rule  to  be  as  stated  in 
such  text  books  as  Fry  on  Specific  Performance,  sec.  1389; 
and  Dart's  Vendors  and  Purchasers,  6th  ed.  pp.  719,  722  ; 
viz.  :  that  the  contract,  where  it  contains  a  stipulation  or 
condition  as  to  interest,  governs  and  must  be  adhered  to, 
unless  there  has  been  something  like  wilful  default  on 
ithe  part  of  the  vendor,  disentitling  him  to  the  benefit  of 
the  stipulation. 

The  onus  of  proving  that  must  be  on  the  purchaser. 
The  Registrar  has  not  so  found  or  reported,  and  if  we  look 
at  the  proceedings  behind  the  report,  we  see  that  there 
was  nothing  like  wilful  default.  On  the  contrary,  although 
the  Registrar  reported,  in  effect,  that  a  good  title  was  not 
shewn  to  a  small  strip  of  9  feet  in  width  on  one  of  the 
parcels  before  the  production  of  the  Meredith  quit  claim 
■on  the  14th  of  August,  1889,  we  see  that  the  report  must 
have  proceeded  upon  some  extraordinary  misapprehension 
or  oversight,  and  that  it  was  wholly  unnecessary  to  have 
produced  that  quit  claim  at  all,  and  that  the  vendor's  title 
was  shewn  to  be  good  on  the  answers  to  the  requisitions 
independently  of  it  before  the  day  fixed  for  completion  of 
the  contract.  This  was  so  clear  that  the  respondents'  counsel 
did  not  attempt  to  argue  to  the  contrary,  urging  merely 
that  we  could  not  go  behind  the  report,  as  there  was  no 
appeal  therefrom  by  the  vendor,  and  that  the  quit  claim 
should  have  been  registered  before  the  title  made  under  it 
was  complete.  I  do  not  wish  to  hold  that  for  a  purpose  of 
this  kind,  i.e.,  the  disposition  of  the  interest  and  costs, 
the  proceedings  may  not  be  looked  at.  I  am  inclined 
i>o  think  that  they  may,  and  ought  to  be.  But  even 
if  not  yet  by  the  terms  of  the  contract  the  quit 
"Claim  was  something  which  the  vendor  was  not  bound  to 
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Judgment,  produce.  Its  omission  did  not  justify  the  purchasers 
OsLER  in  filing  the  petition,  for  by  the  terms  of  his  con- 
tract,  the  vendor  was  not  bound  to  furnish  any  abstract  or 
evidences  of  title,  or  copies,  other  than  those  in  his  own  pos- 
session or  power.  The  procuring  of  the  quit  claim  was, 
therefore,  a  gratuitous  act  on  his  part,  even  if  it  had  been 
necessary  to  complete  the  title,  for  in  that  case,  if  the  pur- 
chasers did  not  take  the  title  without  it,  their  right  was  to 
reject  it,  not  to  compel  the  vendor  to  complete  it.  Under 
such  circumstances,  having  got  the  quit  claim,  it  clearly 
was  no  part  of  the  vendor's  duty  to  go  further  and  register 
it.  The  appeal  must,  therefore,  be  allowed,  I  at  first 
doubted  whether  we  could  interfere  with  that  part 
of  the  order  appealed  from,  which  directs  each  party  to 
bear  his  own  costs  of  that  part  of  the  proceedings  relat- 
ing to  Piper  Street,  but  on  reflection,  I  think  we  may 
properly  do  so,  because,  as  my  learned  brother  Maclennan, 
has  pointed  out,  the  terms  of  the  purchasers'  contract,  in 
effect,  precluded  them  from  putting  the  vendor  to  any 
costs  of  a  petition  under  the  Act.  That  should  have- 
dominated  the  whole  of  the  proceedings  and  so,  on  prin- 
ciple, the  vendor  was  wrongly  ordered  to  bear  any  part  of 
the  costs. 

The  principal  appeal  must,  therefore,  be  allowed,  with 
costs.  The  appeal  from  the  order  refusing  leave  to  appeal 
must  be  dismissed  with  any  costs  which  have  been  specially 
occasioned  by  it. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


Appeal  allowed  with  costs.. 
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Regina  v.  County  of  Wellington. 

Constitution  allaw — British  North  America  AcV^ — Banhruptcy  and  Imol- 
K    vency  " — * '  Banking  and  Incorporation  of  banks" — ' '  Property  and  Civil 
Rights''~-Crown— Taxation— Tax  sale— JR.  S.  0.  {1887)  ch.  193,  sec.  7, 
sub-sec.  1. 

Certain  lands,  after  the  grant  from  the  Crown,  became  by  certain  mesne 
conveyances  the  property  of  the  BanJc  of  Upper  Canada,  and  upon  the 
failure  of  that  bank  were  conveyed  to  its  trustees,  and  were  subse- 
quently, with  the  other  assets  of  the  bank,  vested  in  the  Crown  by  33 
Vic.  ch.  40  (D. )  The  Crown  then  sold  them  and  the  purchaser  gave 
a  mortgage  back  to  secure  part  of  the  purchase  money.  The  mortgage 
contained  the  usual  provision  for  payment  of  taxes,  but  the  taxes  were 
not  paid  and  the  lands  were  sold,  this  action  being  brought  to  set  aside 
the  tax  sale  : — 

Held,  per  Hagarty,  C.J.O.,  and  Gslbr,  J.  A.,  that  the  Act,  33  Vic.  ch. 
40  (D. ),  was  intra  vires,  as  dealing  with  "Bankruptcy  and  Insolvency" 
or  "  Banking  and  Incorporation  of  Banks."  That  the  lands  were  there- 
fore properly  vested  in  the  Crown  as  trustee,  and  that  the  interest  of 
the  Crown  as  mortgagee  and  trustee  could  not  be  sold  for  arrears  of 
taxes,  but  was  exempt  under  R.  S.  O.  (1887)  ch.  193,  sec.  7,  sub-sec.  1 : — 

Per  Burton,  J.  A.  That  the  Act  was  ultra  vires  as  an  interference  with 
"  Property  and  Civil  Rights  in  the  Province"  and  that  the  lands 
remained  in  the  trustees  subject  to  taxation.  That  even  if  the  Act 
was  intra  vires  still  the  lands,  being  vested  in  the  Crown  in  the  place 
and  stead  of  the  trustees  voluntarily  selected  by  the  shareholders  of 
the  bank,  were  not  exempt  from  taxation  : — 

Per  Maclenkan,  J. A.  That  the  Act  was  ultra  vires  and  the  lands  sub- 
ject to  taxation,  but  that,  upon  the  evidence,  the  sale  was  fraudulent 
and  void  as  far  as  the  interest  of  the  Crown  was  concerned. 

The  judgment  of  the  Queen's  Bench  Division,  17  O.  R.  615,  was  therefore 
affirmed.  Burton,  J. A.,  dissenting. 

This  was  an  appeal  from  the  judgment  of  the  Queen's  Statement. 
Bench  Division,  reported  17  O.  E..  615. 

The  lands  in  question  in  this  action,  after  the  grant 
from  the  Crown,  became  by  certain  mesne  conveyances  the 
property  of  the  Bank  of  Upper  Canada  and  by  33  Yic.  ch. 
40  (D.),  were  vested  in  the  Crown  upon  certain  trusts  set  out 
in  that  Act.  Subsequently  the  lands  were  sold  by  the 
Crown  to  the  defendant  John  Anderson,  who  by  indenture 
dated  the  28th  of  February,  1877,  mortgaged  the  lands  to  Her 
Majesty  the  Queen  to  secure  $1,701,  part  of  the  purchase 
money,  the  mortgage  containing  the  usual  covenant  for 
payment  of  taxes  by  the  mortgagor.  On  the  27th  of  Jan- 
uary, 1886,  judgment  for  redemption  or  sale  of  the  lands 
was  obtained  in  an  action  brought  in  the  Chancery  Divis- 
ion of  the  High  Court  of  Justice  by  the  mortgagee  against 
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Statement,  the  defendant,  John  Anderson,  and  on  the  4th  of  Decem- 
ber, 1886,  a  final  order  for  sale  of  the  lands  was  made. 
It  appeared,  however,  that  on  the  13th  of  October,  1885, 
the  Treasurer  of  the  county  of  Wellington,  assuming 
to  act  under  the  warrant  of  the  Warden  of  the  county, 
had  sold  the  lands  in  question  to  the  defendant  Cutten 
for  certain  arrears  of  taxes  for  the  years  1882,  1883 
and  1884,  alleged  to  be  due  in  respect  thereof.  In  pur- 
suance of  this  sale  the  lands  had  been  conveyed  to  the 
defendant  Cutten  who  had  subsequently  conveyed  them 
to  the  defendant  Quirt,  and  Quirt  had  executed  a  declara- 
tion of  trust  in  favour  of  the  defendant  Emily  Anderson, 
wife  of  the  defendant  John  Anderson,  and  had  also  sold 
and  conveyed  a  small  portion  of  the  land  to  the  defendant 
McFadden.  The  plaintiff  then  brought  this  action,  alleg- 
ing |that  the  defendant  John  Anderson,  with  intent  to 
defraud  the  plaintiff,  had  allowed  the  taxes  to  become  in 
arrear  and  the  land  to  be  sold  and  had  procured  the 
defendant  Cutten  to  buy  the  land  in  for  the  benefit  of  the 
defendant  Anderson,  and  that  the  whole  transaction  was  a 
mere  scheme  to  carry  out  this  fraudulent  intent,  and  the 
plaintiff  asked  that  the  tax  sale  might  be  declared  null  and 
void  and  that  the  subsequent  conveyances  might  be  set  aside 
and  cancelled  and  that  it  might  also  be  declared  that  the 
mortgage  was  a  valid  and  subsisting  first  charge  or  lien 
upon  the  land.  It  was  also  contended  that  the  lands  were 
exempt  from  taxation  and  that  the  tax  sale  was  void. 
The  defendants  denied  all  charges  of  fraud  and  collusion 
and  insisted  that  the  tax  sale  was  regular  and  valid  and 
the  defendant  McFadden  alleged  that  he  was  a  bond  fide 
purchaser  for  value  without  notice. 

The  action  was  tried  before  Robertson,- J.,  at  Toronto, 
at  the  Spring  Sittings  of  1889,  and  judgment  was  subse- 
quently delivered  in  favour  of  the  plaintiff  declaring  that 
the  tax  sale  was  null  and  void,  and  that  the  several  deeds 
from  the  Warden  and  Treasurer  of  the  county  of 
Wellington  to  the  defendant  Cutten,  and  from  him  to  the 
defendant  Quirt,  and  from  Quirt  to  McFadden,  were  null 
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and  void,  aud  should  be  delivered  up  to  be  cancelled,  and  Statement, 
that  the  mortgage  was  a  good,  valid,  and  subsisting  lien  on 
the  lands  in  question. 

Upon  appeal  to  the  Divisional  Court,  this  judgment  was 
varied  by  declaring  that  the  sale  was  valid  as  far  as  the 
interest  of  the  mortgagor  in  the  land  was  concerned,  but  • 
in  other  respects  the  judgment  was  affirmed.  In  the 
Divisional  Court  the  objection  was  for  the  first  time  taken 
on  behalf  of  the  defendants  that  the  Act,  33  Vic.  ch.  40 
(D.),  was  ultra  vires,  and  that  the  Crown  had  no  title 
whatever  when  the  lands  were  granted  to  Anderson. 

The  defendants  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.J.O.,  Burton,  Osler, 
and  Maclennan,  JJ.A.)  on  the  6th  of  March,  1890. 

Bain,  Q.  C,  and  Kappele,  for  the  appellants.  The 
Crown  had  no  title  whatever  to  this  land  at  the  time  of 
the  grant  to  Anderson.  After  the  failure  of  the  Bank  of 
Upper  Canada  all  its  assets,  including  this  land,  were  con- 
veyed to  trustees.  These  trustees  were  incorporated  and 
the  conveyance  to  them  ratified  by  31  Yic.  ch.  17  (D.), 
but  the  title  of  the  trustees  was  complete  without  this  Act. 
By  the  Act  33  Vic.  ch.  40,  (D.)  however,  the  lands  held 
by  these  trustees  are  vested  in  the  Crown  and  as  no  con- 
veyances were  obtained  from  the  trustees  to  the  Crown 
the  whole  title  of  the  Crown  depends  upon  the  valid- 
ity of  the  Act.  This  Act  the  defendants  say Js  ultra  vires 
because  it  deals  with  "Property  and  civil  ^rights  in  the 
Province"  and  trenches  therefore  upon  the  exclusive  juris- 
diction of  the  Provincial  Legislatures.  In  the  Court 
below  it  has  been  supported  as  dealing  with  "bankruptcy 
and  insolvency"  or  "banking,"  but  we  contend  that  it 
cannot  be  upheld  under  either  of  these  heads. 

Parliament  has, of  course, power  to  pass  general  insolvency 
or  bankruptcy  laws  but  we  submit  that  it  cannot  pass  insol- 
vency or  bankruptcy  laws  restricted  in  application  to  a  part- 
icular class'anda  fortiori  not  to  one  individual  in  aparticular 
class.   But  even  if  Parliament  could  do  this,  this  Act  is  not 
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Argument,  an  Act  dealing  with  insolvency  or  bankruptcy  at  all.  The 
bank  was  already  in  insolvent  circumstances  and  its  assets 
had  been  transferred  to  trustees  for  its  creditors  and  this  Act 
is  an  attempt  to  take  the  property  out  of  the  hands  of  these 
trustees  and  place  it  in  the  hands  of  the  Crown.  Clearly 
the  Act  deals  with  property  and  civil  rights  within  the 
Province  and  is  invalid :  Gushing  v.  Dupuy,  5  App.  Cas. 
409;  r  Union  St  Jacques  v.  Belisle,  L.  R.  6  P.  C.  81.  It  is 
contended  that  because  the  bank  had  certain  assets  in  the 
Province  of  Quebec  Parliament  had  jurisdiction  and 
that  the  jurisdiction  of  the  Provincial  Legislature  was 
excluded  and  Dohie  v.  The  Temporalities  Board,  7  App. 
Cas.  136,  is  relied  on  in  support  of  that  contention. 
But  that  case  is  distinguishable.  There  the  trust  in 
question  was  on  its  face  one  affecting  the  Church  in 
the  whole  Dominion,  and  the  Provincial  Legislatures 
attempted  to  vary  the  provisions  of  a  former  Act  of  the 
Province  of  Canada. 

The  appellants  also  submit  that  with  regard  to  "banking," 
the  powers  of  Parliament  relate  to  general  banking 
laws  and  laws  for  the  creation  of  banks  and  the  issue  of 
money,  and  that  if  a  bank  becomes  insolvent  it  then 
becomes  subject  to  any  general  bankruptcy  or  insolvency 
law  that  may  be  in  force  but  cannot  be  dealt  with  as  a 
bank  under  the  powers  given  to  legislate  as  to  banks  and 
banking. 

Assuming,  however,  that  the  Act  is  valid  and  that  the  pro- 
perty was  vested  in  Her  Majesty  by  it,  still  we  contend 
that  it  was  not  exempt  from  taxation,  so  that  the  tax  sale 
was  valid.  To  be  exempt  from  taxation,  the  land  must  be 
held  by  the  Crown  either  beneficially  or  in  trust  for 
Indians  :  R  S.  O.  (1887),  ch.  198,  sec.  7,  sub-sec.  1.  It 
cannot  be  contended  that  all  property  held  by  the  Crown 
in  trust  is  to  be  exempt  from  taxation,  because  then  it 
would  not  have  been  necessary  to  specifically  mention 
property  held  in  trust  for  Indians.  Here  the  Crown 
admittedly  were  creditors  of  the  bank,  and  to  that  extent 
may  be  said  to  have  had  some  interest  in  the  assets  of  the 
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l>ank,  but  that  is  very  far  from  saying  that  the  property  Argument, 
was  held  by  the  Crown  beneficially.  The  Crown  was 
merely  trustee  for  itself  and  other  creditors,  though  it 
would,  with  the  other  creditors,  be  beneficially  interested 
in  the  proceeds.  The  British  North  America  Act  expressly 
recognizes  the  right  of  the  Provinces  to  tax  all  lands 
except  those  belonging  to  Canada,  which  must  mean  the 
lands  belonging  to  the  Crown  beneficially,  and  the  exemp- 
tion in  the  Assessment  Act  is  intended  to  have  merely 
this  effect. 

J.  R.  Gartwrighty  Q.  C,  for  the  Attorney-General  for 
Ontario,  argued  on  the  same  lines  as  the  learned  counsel  for 
the  appellants,  referring  in  detail  to  the  peculiar  provisions 
of  the  Act  of  1870,  more  particularly  to  those  relating  to 
the  mode  of  executing  and  registering  conveyances,  &c. 

H.  D.  Gamble,  and  H.  L.  Dunn,  for  the  respondent. 
The  power  to  pass  the  Act  in  question  must  have  been 
•either  in  Parliament  or  in  the  Provincial  Legislature.  It 
could  not  have  been  in  the  Provincial  Legislature  because 
the  Act  deals  with  assets  outside  the  Province,  and  with 
subjects  which  certainly  as  far  as  general  lesfislation  in 
regard  to  them  is  concerned,  clearly  belong  to  Parliament. 
How  can  it  be  contended  that  where  there  is  general  power 
to  deal  with  a  particular  subject  matter,  legislation  dealing 
with  an  individual  in  regard  to  that  subject  matter  is  invalid  ? 
Every  Act  for  the  incorporation  of  a  bank  is  a  special 
piece  of  legislation.  So  is  every  Act  granting  a  divorce. 
The  general  power  must  include  the  special  power.  If 
Parliament  has  power,  as  admittedly  it  has,  to  pass  an  Act 
incorporating  a  bank,  it  must  surely  have  power  to  pass 
an  Act  winding  that  bank  up.  Otherwise  the  creature 
of  Parliament  vrould  be  independent  of  its  creator.  At 
the  time  the  Act  in  question  was  passed,  there  was  no 
general  Act  in  force  providing  for  the  winding  up  of 
banks,  and  this  is  merely  a  winding  up  or  insolvency  Act, 
restricted  as  far  as  its  application  is  concerned  to  the  par- 
ticular bank  that  required  at  the  time  to  be  dealt  with. 

After  the  lands  in  question,  and  the  other  assets  of  the 
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Argument,  bank,  were  vested  in  the  Crown,  the  Crown  advanced 
$250,000  to  pay  off  creditors'  claims  and  thereby  really 
became  the  purchasers  of  the  assets  of  the  bank  so  that 
in  fact  the  property  in  question  was  held  by  the  Crown 
beneficially.  Even  if  it  was  not  held  beneficially  but  only 
held  by  the  Crown  as  trustee,  it  was  not  subject  to  taxa- 
tion, and  the  tax  sale  was  invalid  :  N.  A.  Act,  sec.  125  ; 
K  S.  0.  (1887),  ch.  193,  sees.  137,  159,  171,  189  ;  Leprokon 
V.  City  of  Ottawa,  40  U.  C.  K  478,  2  A.  K  522;  Church  v. 
Fenton,  28  C.  P.  384,  4  A.  R  159,  5  S.  C.  R.  239 ;  Regina 
V.  Williams,  39  U.  C.  R.  397;  Attorney-General  v.  Mid- 
land R.  W,  Go.,  3  0.  E,.  511 ;  Regina  v.  Guinness,  3  Jr.. 
Ch.  R.  211. 

At  all  events,  it  is  clear  on  the  evidence  that  this  trans- 
action was  a  scheme  on  the  part  of  Anderson  to  defeat 
the  mortgage,  and  therefore  it  should  be  held  that  the 
mortgage  remains  unaffected.  Clearly  Anderson  himself 
cannot  object  to  the  title  of  his  grantor  and  mortgagee. 

Bain,  Q.  C,  in  reply. 

May  13th,  1890.    Hagarty,  C.J.C.:— 

I  think  it  was  within  the  power  of  the  Dominion 
Parliament  to  pass  any  Act,  in  substance,  to  facilitate  the 
winding  up  or  settlement  of  the  affairs  of  an  insolvent  bank- 
When  the  two  Acts  in  question  were  passed  there  was- 
no  general  Winding-up  Act  in  existence,  and  I  consider 
they  fell  clearly  within  the  general  subject  of  "  Banking,, 
incorporation  of  banks,  and  the  issue  of  paper  money." 

The  subject  of  "  Bankruptcy  and  Insolvency  "  may  be 
also  referred  to.  The  91st  section  of  the  British  North 
America  Act  declares  that  the  exclusive  Jurisdiction  of 
Parliament  extends  to  all  matters  coming  within  the 
classes  of  subjects  next  hereinafter  enumerated. 

I  am  unable  to  understand  how  any  legislation  as  to  the 
administration  of  the  assets  of  a  suspended  bank,  their 
collection  and  distribution,  the  payment  of  creditors  and 
provisions  as  to  shareholders  &;c.,  &;c.,  must  not  be  held  to 
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be  within  such  jurisdiction  and  necessarily  outside  the  Judgment, 
jurisdiction  of  a  Provincial  Legislature.  Hagarty 

The  first  Act  of  1867  confirmed  the  trust  deed,  stating  ^-J-^- 
it  to  have  been  executed  while  the  charter  was  in  full 
force,  adding  several  provisions  to  it,  such  as  (section  5,  sub- 
section 1,)  to  carry  on  or  continue  so  much  of  the  operations 
of  the  bank  as  may  be  necessary  for  the  beneficial  winding- 
up  of  the  same,  and  with  power  to  use  the  bank's  name, 
w^hen  necessary,  for  the  winding-up  ;  (sub-section  5,)  no 
dividend  to  be  paid  to  creditors  till  sanctioned  by  the 
Governor-in-Council. 

Power  is  also  given  to   the   Governor-in-Council  to 
nominate  trustees  in  certain  cases. 

Sub-section  16  reserves  the  rights  of  the  Crown  against 
the  bank,  or  against  trustees,  or  the  estate,  or  the  share- 
holders, and  the  shareholders'  liabilities  are  to  be 
unafi'ected. 

The  Act  of  1870  recites  the  insolvency  of  the  bank,  and 
that  in  the  interest  of  the  Dominion,  which  was  by  far  the 
largest  creditor  of  the  bank,  and  of  all  parties  concerned, 
provision  should  be  made  for  a  more  speedy  disposal  of  the 
property,  and  for  making  a  fair  and  equitable  adjustment 
and  settlement  of  the  claims  of  creditors  ;  and  then  the 
assets  are  transferred  to  Her  Majesty,  to  be  administered 
under  the  Governor-in-Council,  who  is  empowered  to  make 
any  abatement  in  the  claim  of  the  Dominion. 

The  Act  of  1871  (3i  Yic.  ch.  8,)  allowed  an  appropriation 
of  $250,000  to  pay  ofi"  claims  on  the  bank,  settled  and 
adjusted  under  section  4  of  the  Act  of  1870. 

As  already  noticed,  there  was  no  general  Winding-up 
Act  in  existence. 

In  the  same  session  a  general  Banking  Act  was  passed  : 
(84  Vic.  ch.  5.)  Section  57  declares  that  any  suspension 
of  specie  payments  for  90  days  constitutes  a  bank  insolvent, 
and  operates  as  a  forfeiture  of  the  charter  as  to  the  issue 
of  notes  and  the  carrying  on  of  other  banking  operations, 
the  charter  remaining  in  force  only  for  the  purpose  of 
enabling  the  directors  or  assignee,  or  other  legal  authority 
55 — VOL.  XVIL  A.R. 


428 


ONTAKIO  APPEAL  REPORTS. 


[vol. 


Judgment,  (if  any  be  appointed  in  such  manner  as  may  by  law  be 
Hag  ARTY  provided),  to  make  calls  and  wind  up  the  business^ 
C.J.O.  Section  70  provided  that  the  bank  should  be  subject  to 
such  provisions  of  any  general  or  special  Winding-up  Act 
to  be  passed  by  Parliament  as  may  be  declared  to  apply  to 
banks,  and  no  special  Act  which  Parliament  may  deem  it 
right  to  pass  for  winding  up  the  affairs  of  the  bank,  in 
case  of  its  insolvency,  shall  be  deemed  an  infringement  of 
its  rights  or  privileges  conferred  by  its  charter. 

The  first  Winding-up  Act,  45  Yic.  ch.  23,  (D.)  1882,  is 
declared  applicable  to  banks  "which  are  insolvent  or  in 
process  of  being  wound  up  either  under  a  general  or  a 
special  Act." 

I  refer  to  this  later  legislation  merely  to  show  the  ap- 
parent understanding  of  Parliament  as  to  its  powers  to 
legislate  as  to  insolvent  banks. 

I  consider  the  legislation  as  regards  the  Bank  of  Upper 
Canada  to  be  in  the  nature  of  special  winding-up  process, 
and  that  such  legislation  was  intra  vires,  and  ranging 
under  the  head  of  "  Banking  and  incorporation  of  banks," 
and  that  it  was  ultra  vires  of  any  Provincial  Legislature. 

It  perhaps  may  be  objected  that  such  special  legisla- 
tion may  be  faulty.  I  hardly  see  this,  where  the  special 
legislation  is  in  reference  to  settling  the  affairs  of  an  insti- 
tution wholly  the  creation  of  Parliament,  and  wholly  out- 
side the  creative  powers  of  the  Provinces. 

The  distribution  of  its  assets, — the  peculiar  liabilities  of 
shareholders, — the  large  claims  of  the  General  Government, 
— the  advancement  of  moneys  by  Parliament  to  assist  the 
liquidation, — the  power  given  to  the  Governor-General  in 
Council  to  remit  or  vary  the  government  claim, — all  point  to 
the  subject  of  "  banking"  as  clearly  as'  if  it  had  not  be- 
come unable  to  meet  its  engagements. 

In  1868,  the  year  after  the  first  statute,  the  Ontario 
Registry  Law,  31  Vic.  ch.  20,  sec.  55,  (0.)  permits  the  regis- 
tration of  the  deed  to  the  trustees  of  the  suspended  Bank 
of  Upper  Canada,  confirmed  by  the  Act  of  the  Parlia- 
ment of  Canada,  31  Vic.  ch.  17,  and  gives  a  form  for 
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registering — shortly  stating  the  assignment,  and  that  Judgment, 
the  trustees  held  as  a  corporation  under  the  Act  of  the  Hagarty 
Dominion.  ^-^'^^ 

As  a  matter  of  "  Banking  and  incorporation  of  banks," 
and  also  as  a  matter  of  "  Bankruptcy  and  Insolvency,"  I 
,am  of  opinion  that  the  legislation  was  within  the  exclusive 
powers  of  the  Dominion  Parliament. 

On  the  other  points  of  the  case,  I  agree  with  the  opinion 
of  my  brother  Osier. 

Burton,  J.  A. : — 

The  point  mainly  insisted  upon  in  the  argument  in  this 
Court  was  that  the  Act  of  the  Dominion  Parliament  trans- 
ferring the  lands  in  question  from  the  trustees  in  whom 
they  had  been  vested  under  the  assignment  made  by  the 
Bank  of  Upper  Canada  for  the  benefit  of  creditors  was 
within  the  competency  of  that  Parliament. 

That  legislation,  it  will  be  seen,  took  place  very  shortly 
^fter  the  Confederation  Act  and  before  those  portions  of 
that  Act  which  relate  to  the  distribution  of  legislative 
powers  had  received  the  consideration  and  attention  which 
has  subsequently  been  bestowed  upon  them.  The  question 
is  undoubtedly  of  importance,  not  because  a  large  amount 
of  property  has  been  sold  and  disposed  of  under  the  pro- 
visions of  the  Act,  as  no  inconvenience  is  likely  to  result 
to  purchasers,  whatever  may  be  the  decision — partly  by 
lapse  of  time  and  the  titles  being  quieted  by  the  Statute 
of  Limitations,  and  partly  by  the  fact  that  there  is  no  one 
to  initiate  proceedings  against  them,  but  on  the  further 
ground  that  no  doubt  can  exist  that  the  Government  and 
Legislature  having  power  to  deal  with  the  question  would 
if  necessary  pass  such  validating  Acts  as  would  confirm  all 
such  titles, — but  it  is  of  the  utmost  importance  that  the 
lines  of  demarcation  between  the  powers  of  the  respective 
Legislatures  should  be  strictly  drawn  and  defined. 

Let  us  see  then,  how  matters  stood  at  the  time  when  the 
'Confederation  Act  came  into  operation. 
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Judgment.  The  bank  which'  had  been  in  existence  since  181  ^ 
Burton  had  its  charter  renewed  by  an  Act  of  the  late  Province  of 
Canada  in  1856,  which  charter  was  to  continue  in  force 
until  1870,  its  chief  place  or  seat  of  business  being  at  the- 
city  of  Toronto. 

It  was,  ioiter  alia,  provided  by  the  charter  that  a  suspen- 
sion for  60  days  of  payment  on  demand  in  specie  of  the 
notes  or  bills  of  the  bank  should  operate  as  and  be  a. 
forfeiture  of  its  charter. 

The  bank  suspended  payment  on  the  18th  of  September, 
1866,  and  within  the  sixty  days  allowed  by  the  charter 
for  resumption  made  an  assignment  for  the  benefit  of 
creditors,  and  this  assignment,  so  far  as  it  could  be  con- 
firmed, was  confirmed  at  a  special  general  meeting  of  share- 
holders. 

The  deed  contains  a  recital  of  the  bank  being:  tinable  at 
present  to  meet  their  circulation  and  deposits,  as  well  as 
their  other  indebtedness  in  specie,  although  possessed  of 
assets  more  than  sulficient  to  pay  all  their  liabilities,  if 
properly  managed  and  applied,  and  was  acted  upon  by  the 
trustees  named  in  it,  and  was  being  carried  out  at  the  time 
of  Confederation  ;  and  if  that  deed  offended  against  any 
of  the  provisions  of  the  Act  then  in  force  in  Upper 
Canada,  respecting  fraudulent  preferences  by  persons  in 
insolvent  circumstances,  it  cOuld  have  been  impeached  by 
any  creditor  of  the  bank  ;  and  I  apprehend  that  after 
Confederation  that  Act,  which  still  remained,  and  has  sub- 
sequently been  re-enacted  with  amendments  in  force  in 
Ontario,  would  have  been  the  Act  by  which  its  validity  or 
invalidity  would  have  been  ascertained,  there  being  no  law 
of  bankruptcy  or  insolvency  then  in  force  relating  to 
banks. 

This,  then,  being  the  state  of  affairs,  the  Dominion 
Parliament,  on  the  21st  of  December,  1867,  passed  an  Act 
which,  after  reciting  these  facts,  proceeded  : 

First,  to  confirm  this  deed  of  assignment ;  then  to  make- 
the  trustees  named  in  it  a  body  corporate,  and  to  vest  the- 
property  in  them. 
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It  then  provided  that,  contrary  to  the  law  then  prevail-  Jurlgment. 
ing  in  Ontario,  it  should  not  be  necessary  to  register  the  Burton 
•deed,  but  it  should  be  valid  without  registration,  and  if  "^-^ 
the  trustees  elected  to  register,  the}^  might  do  so  in  a  cer- 
tain form,  and  then  proceeded  to  provide  for  the  appoint- 
ment of  trustees  from  time  to  time. 

Then  followed  certain  special  provisions,  and  the  Act 
provided  that  where  these  provisions  conflicted  with  any 
provision  in  the  original  deed,  effect  should  be  given  to  the 
former.  It  is  not,  perhaps,  very  easy  to  understand  what 
the  first  of  these  provisions  meant,  seeing  that  the  right  of 
the  bank  to  carry  on  the  operations  of  the  bank  had 
ceased  in  1866,  and  the  provisions  in  the  deed  were  ample 
to  allow  the  trustees  to  extend  the  time  for  payment  of 
any  debts  due  to  the  bank. 

Then  they  were  authorized  in  the  name  of  the  bank  to 
execute  deeds,  receipts,  and  other  documents. 

Most  of  the  other  provisions  do  not  seem  to  me  to  be 
material,  but  by  the  14th  provision  the  rights  of  the 
creditors  and  shareholders  are  interfered  with  to  a  serious 
extent. 

The  original  charter  of  the  bank  made  no  provision  for 
Tvinding  up  the  affairs  of  the  bank  by  an  assignment,  and 
so  far  as  this  Act  supplied  that  deficiency  by  confirming 
?the  act  of  the  board  in  making  it,  I  apprehend  that  the 
Dominion  Parliament  was  the  proper  body  to  pass  that 
legislation,  and  this  Act,  therefore,  does  not  seem  to  me  to 
be  open  to  objection. 

On  the  12th  of  May,  1870 — that  is  to  say  about  4  months 
alter  the  bank  charter  would,  if  there  had  been  no  previous 
forfeiture,  have  expired  by  effiuxion  of  time — the  Dominion 
Parliament  passed  an  Act,  33  Vict.  c.  40,  containing  a 
recital  somewhat  at  variance  with  that  made  in  the  deed 
of  assignment  that  the  assets  were  ample,  if  properly 
managed,  to  pay  all  the  liabilities,  viz.  declaring  that  they 
are  wholly  insufficient  to  meet  the  liabilities  of  the  bank  ; 
and  then  proceeded  to  transfer  and  vest  in  Her  Majesty 
from  the  1st  of  August  then  next,  all  the  assets  and  property 
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Judgment,  of  the  bauk  held  and  possessed  by  the  trustees  under  the 
Burton  deed  in  question,  or  acquired  by  them  subsequently,  and. 
J-^-  all  the  powers,  authorities,  rights,  and  immunities  vested 
in  or  conferred  on  the  trustees  were  transferred  to  the 
Governor-in-Counci],  and  many  of  the  sections  of  the- 
previous  Act  were  repealed,  and  the  Governor-in-Council 
was  empowered  to  sell  and  dispose  of  the  property,  estate, 
and  effects,  thereby  vested  in  Her  Majesty,  either  generally 
or  to  creditors  in  satisfaction  of  their  claims,  and  generally 
to  compromise  and  adjust  all  claims  due  to,  or  payable  by,, 
the  bank. 

The  obligation  to  publish  a  balance  sheet  was  annulled,, 
and  power  was  given  to  convey  the  property  without  affix- 
ing the  Great  Seal  or  any  seal. 

If  this  legislation  is  intra  vires,  it  is  claimed  to  be  so 
either  under  sub-section  15  or  sub-section  21  of  section  91 
of  the  British  North  America  Act.  The  Court  below,  in 
holding  that  it  was  intra  vires,  placed  their  decision  upon 
the  latter  of  these,  which  relates  to  bankruptcy  and  in- 
solvency. With  the  very  greatest  respect,  I  am  unable 
to  see  how  it  is  warranted  under  either. 

At  the  time  of  the  passing  of  the  later  Act  the  charter 
had  absolutely  expired. 

The  laws  which  the  Dominion  has  power  to  pass  under 
sub-section  15  were  laws  relating  to  "Banking,  the  incor- 
poration of  banks,  and  the  issue  of  paper  money." 

The  first  and  third  of  these  it  is  hardly  necessary  to  say 
can  have  no  possible  application  or  relevancy  and  although 
it  may  be  conceded  that  the  Dominion  had  the  power  to 
re-grant  a  charter  to  this  defunct  institution  it  had  not  the 
remotest  idea  of  doing  so. 

Then  as  to  the  others — laws  relating  to  "  Bankruptcy 
and  Insolvency." 

I  do  not  enter  into  the  question,  somewhat  discussed  at 
the  bar,  as  to  whether  the  power  given  being  general,  th  e 
Dominion  Parliament  instead  of  passing  a  general  law 
dealing  with  the  subject  of  the  administration  of  estates 
of  persons  who  may  become  bankrupt  or  insolvent  accord- 
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ing  to  certain  rules  and  definitions,  including,  as  was  Judgment, 
remarked  in  U  Union  St.  Jacques  v.  Belisle,  L.  R.  6  P.  C.  31,  Burton 

the  conditions  in  which  that  law  is  to  be  brought  into  oper-  J--^- 
ation  and  the  effect  of  its  operation,"  were  empowered  to  pass 
a  law  affecting  only  a  particular  firm  who  were  in  embar- 
rassed or  insolvent  circumstances  and  making  a  special 
bankruptcy  law  applicable  to  that  particular  firm.  It  is  not 
necessary  to  speculate  upon  that  question  as  it  is  sufficient 
to  say  that  such  a  contingency  is  to  the  utmost  degree 
improbable  and  no  such  legislation  has  been  attempted  in 
the  present  case. 

There  was  no  general  law,  either  at  the  time  of  the 
assignment  or  at  the  time  of  the  passing  of  the  Act,  relat- 
ing to  bankruptcy  or  insolvency,  and  the  bank,  being  in  em- 
barrassed circumstances,  claimed  to  have  the  right  at  Com- 
mon Law  to  make  an  assignment,  being  restricted  as  they 
supposed,  rightly  or  wrongly,  only  by  the  provision  of  the 
Act,  to  which  I  have  referred,  prohibiting  any  such  assign- 
ment if  it  contained  any  preferences  of  one  creditor  over 
another. 

That  assignment  was  made  and  that  was  what  was 
dealt  with  by  Parliament  in  the  Act  of  1870. 

If  that  Act  be  valid,  I  can  imagine  no  case  in  which 
similar  legislation  would  not  be  justified  in  the  case  of  any 
partnership  or  firm  or  individual  who  have  or  has  made  an 
assignment  for  the  benefit  of  their  or  his  creditors.  The 
fact  that  the  embarrassed  debtors  happened  to  be  a  bank, 
and  the  Dominion  the  largest  creditor,  cannot,  in  my 
view,  make  any  difference  under  the  circumstances  which 
I  have  mentioned. 

The  property  was  transferred  to  trustees  by  an  assign- 
ment made  voluntarily ;  the  validity  of  that  assignment, 
in  the  absence  of  a  bankruptcy  law,  had  to  be  governed 
by  the  laws  in  force  in  the  Province,  being  a  question 
falling  within  the  subject  of  property  and  civil  rights  and 
not  under  any  of  the  matters  mentioned  in  section  91.  As 
remarked  by  Mr.  Blake,  in  a  case  recently  before  this 
Court,  neither  the  general  nor  the  local  Legislature  can 
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Judgment,  attract  to  "  itself  a  jurisdiction  in  matters  assigned  exclu- 
BuRTON    sively  to  the  other  power  by  the  device  of  in  one  case 
J. A.       enlarging,  or  in  the  other  restricting  the  geographical  area 
or  condition  in  respect  of  which  it  proposes  to  legislate." 

Mr.  Justice  Street  in  his  judgment,  says:  "The  Act 
seems  to  contain  the  ess<^ntial  elements  of  insolvency  leg- 
islation— it  recites  the  insolvency,  vests  the  estate  of  the 
insolvent  in  the  Crown  as  trustee  for  the  creditors,  and 
provides  for  the  realization  thereof  in  order  that  the  debts 
may  be  paid." 

I  quite  agree  with  my  learned  brother  that,  if  the  case 
falls  within  the  category  of  bankruptcy  and  insolvency, 
the  Dominion  Parliament  can  alone  deal  with  it.  The 
divergence  of  our  views  arises  from  my  regarding  this  as 
not  a  case  of  that  kind  at  all. 

I  pointed  out  in  the  case  of  Edgar  v.  The  Central  Bank, 
15  A.  R.  at  p.  197,  the  distinction  which,  in  my  opinion, 
existed  between  that  class  of  legislation  and  legislation 
having  for  its  object  the  securing  of  an  equal  distribution 
of  the  assets  of  a  debtor  in  insolvent  circumstances  where 
no  bankruptcy  law  existed. 

Although  there  was  a  difference  of  opinion  in  this  Court 
as  to  the  effect  of  some  of  the  clauses  introduced  by  amend- 
ment to  chapter  118  of  the  Revised  Statutes  of  Ontario 
(1877),  being  the  Act  respecting  the  fraudulent  preference 
of  creditors  by  persons  in  insolvent  circumstances,  we  were 
unanimous  in  holding  that  the  Act  itself,  as  originally 
passed,  was  within  the  exclusive  jurisdiction  of  the  Legis- 
lature of  the  Province,  as  I  think  any  legislation  in  refer- 
ence to  this  assignment  of  the  bank — with  the  sole  excep- 
tion to  which  I  have  referred  of  the  power  to  validate 
the  act  of  the  board  in  making  it — was  within  the  exclusive 
legislation  of  the  Province.  If,  for  instance,  it  offended 
against  any  of  the  provisions  of  chapter  118,  that  Provin- 
cial Legislature,  and  that  alone,  could  validate  it. 

Whilst  I  am  free  to  admit  that  the  Dominion  Parliament 
might,  by  a  bankruptcy  or  winding  up  Act,  have  declared 
that  such  an  assignment  was  an  act  of  bankruptcy  under 
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which  a  Court  of  its  creation  might  have  proceeded  to  Judgment, 
declare  it  liable  to  compulsory  liquidation,  they  liave  not  Burtcn 
attempted  to  do  so.  On  the  contrar}^,  they  have  assumed 
to  validate  and  confirm  that  assignment,  have  incorporated 
the  trustees,  and  then  by  a  subsequent  enactment  have 
a,3sumed  to  transfer  the  property  so  vested  under  the  deed 
to  Her  Majesty,  or  in  other  words  to  the  Dominion  author- 
ities. They  have  first  interfered  with  the  rights  and 
remedies  of  the  creditors  against  the  trustees  individually 
by  giving  them  a  corporate  existence,  and  then,  by  vesting 
the  lands  conveyed  to  them  by  the  deed  in  the  Sovereign* 
against  whom  the  better  opinion  would  seem  to  be  that 
the  trusts  could  not  be  enforced. 

But  the  legislation  has  no  connection  with  bankruptcy 
and  insolvency,  as  those  terms  are  understood. 

A  suggestion  has  been  made  by  one  of  my  learned 
brothers  that  the  case  may  be  governed  by  the  decision  of 
the  Privy  Council  in  Dohie  v.  The  Temporalities  Board, 
7  App.  Cas.  136.  The  point  was  not  argued  and  I 
think  it  will  be  found  to  have  no  application.  It  may  be 
conceded  at  once  that  neither  the  Province  of  Ontario,  nor 
Quebec,  nor  both  combined,  could,  if  the  bank  had  existed 
after  Confederation,  have  passed  any  legislation  the  efiect 
of  which  would  be  to  modify  or  repeal  the  provisions  of 
the  bank's  charter. 

The  powers  conferred  by  the  British  North  America 
Act  upon  the  Provincial  Legislatures  of  Ontario  and  Que- 
bec, to  repeal  and  alter  the  Statutes  of  the  old  Province 
of  Canada,  are  made  precisely  co-extensive  with  the 
powers  of  direct  legislation  with  which  these  bodies  are 
invested  by  the  other  clauses  of  that  Act. 

The  Province  having  no  power  to  charter  banks,  can 
have  no  power  to  interfere  with  charters  granted  by  the 
former  Province,  but  the  bank,  (and  for  this  purpose  it  is 
immaterial  whether  it  was  before  or  since  Confederation) 
made  an  assignment  for  the  benefit  of  creditors.  How  far 
the  board  with  the  authority  of  a  majority  of  the  share- 
holders could  legally  make  such  an  assignment,  has  been 
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Judgment,  much  discussed,  more  especially  in  the  Courts  of  the 
Burton  United  States;  but  as  the  Dominion  Parliament  might  have 
J. A.  provided  for  this  in  the  original  charter,  they  could,  I  think, 
as  I  have  pointed  out,  grant  the  power  or  confirm  the  act  of 
the  board  as  was  done  by  the  Act  of  1867  ;  on  the  other 
hand,  if  that  assignment  had  offended  against  the  provis- 
ions of  chapter  118,  the  Legislature  of  the  Province  had 
alone  power  to  cure  such  a  defect.  I  quite  agree  that 
their  having  validated  it,  would  not  stand  in  the  way  of 
the  Dominion  Parliament  stepping  in  and  declaring  it  an 
Act  of  bankruptcy ;  but  the  Legislature  having  to  deal 
with  property  and  civil  rights,  could  alone  transfer  the 
property  from  one  set  of  trustees  to  another. 

For  these  reasons  I  am  of  opinion  that  this  legislation 
was  ultra  vires. 

But  assuming  it  to  be  valid,  I  am  not  at  all  prepared  to 
concede  that  the  property,  being  vested  in  Her  Majesty  in 
the  place  and  stead  of  the  trustees  voluntarily  selected  by 
the  shareholders,  was  less  liable  to  taxation  than  it 
would  have  been  originally..  If  otherwise,  it  furnishes,, 
perhaps,  the  strongest  argument  that  I  have  yet 
referred  to  against  the  validity  of  the  Act  of  Parliament,, 
as  it  is  manifest  from  the  evidence  in  this  case  that  many 
thousands  of  acres  of  land  in  Ontario,  which  were  subject 
to  assessment  for  the  benefit  of  the  municipalities,  have 
been  rendered  free  from  taxation  without  the  consent  of 
the  Ontario  Government  and  Legislature,  which  has  the 
exclusive  power  to  deal  with  those  subjects. 

The  general  principle  is  well  expressed  by  Chief  Justice 
Marshall  when  he  says  :  "  It  is,  we  think,  a  sound  principle 
that  when  a  government,  becomes  a  partner  in  any  trading^ 
company,  it  divests  itself,  so  far  as  concerns  the  transactions 
of  that  company,  of  its  sovereign  character,  and  takes  that 
of  a  private  citizen.  Instead  of  communicating  to  the 
company  its  privileges  and  its  prerogatives,  it  descends  ta 
a  level  with  those  v/ith  whom  it  associates  itself,  and  takes 
the  character  which  belongs  to  its  associates :"  United^ 
States  Bank  v.  Planters  Bank,  9  Wheat.  904. 


XVII.] 


EEGINA  V.  COUNTY  OF  WELLINGTON. 


In  Briscoe  v.  The  Bank  of  Kentucky,  11  Pet.  at  p.  323,  it  Judgment, 
was  stated  that  the  State  of  Kentucky  was  the  exclusive  burton 
stockholder  in  the  bank,  and  the  question  was  as  to  the  J-^- 
effect  of  that  position,  and  it  was  answered  by  the  extract 
I  have  given  from  Chief  Justice  Marshall's  judgment. 

I  do  not  at  all  question  the  general  principle  that  the 
Crown  is  not  bound  by  a  statute  unless  expressly  named 
in  it.  When,  therefore,  our  Assessment  Act  declares  that 
all  estate  real  and  personal  in  Ontario  shall  be  liable  to 
taxation  it  would  clearly  not  include  any  lands  vested  in 
Her  Majesty  by  virtue  of  her  prerogatives  or  for  any  pub- 
lic purposes.  Sub-section  1  of  section  7  was  not  necessary 
therefore  for  that  purpose,  but  when  we  find  that  the  sub- 
section goes  on  to  exempt  also  certain  lands  held  in  trust 
for  Indians  it  is  not  an  unreasonable  inference  that  in 
cases  where  the  Crown  is  neither  personally  concerned  nor 
the  public  interest  involved,  but  where  Her  Majesty's 
name  is  used  solely  in  the  place  of  another  trustee  for 
private  persons  that  the  principle  referred  to  by  Chief 
Justice  Marshall  should  be  held  to  apply. 

The  matter  has  been  considered  in  two  cases  in  our  own 
Courts. 

In  the  first  of  these,  a  judgment,  not  a  considered  judg- 
ment, was  given  at  the  close  of  the  argument  by  the  late 
Chief  Justice  Harrison  and  this  was  followed  by  the  present 
Chancellor  in  Attorney- Genercd  v.  Midland  B.  W.  Co.,  3 
0.  H.  511,  who,  however,  not  only  followed  but  approved  of 
the  former  decision.  I  incline  to  think  both  judgments 
correct.  In  those  cases  Parliament  had  vested  in  the  Crown, 
almost  as  a  department  of  the  Government,  the  Provincial 
University  and  its  estates, and  the  decision  is  no  authority  for 
holding  that  this  sub-section  of  the  iVssessment  Act  is  to  re- 
ceive the  construction  contended  for.  There  are  expressions 
no  doubt  to  be  found  in  some  of  the  cases  and  especially  in 
some  of  the  Irish  cases  which  will  warrant  it,  but  some  of 
those  leaned  upon  the  construction  of  particular  statutes. 
It  not  being  necessary  in  my  view  of  the  case,  I  abstain 
from  any  expression  of  opinion  upon  this  point  and  I  refer 
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Judgment,  to  it  chiefly  with  the  view  of  illustrating  how  such  an  Act 
Burton  as  the  one  in  question  would  interfere  with  property  and 
J. A.  g-^'i  j^igj^tg  depriving  the  municipalities  of  their  means 
of  raising  a  revenue  from  these  lands  which  are  to  all 
intents  and  purposes  the  lands  of  private  individuals. 
The  reference  to  section  125  of  the  British  North  America 
Act  does  not  help  the  respondents,  as  this  land  never  did 
belong  to  the  Dominion. 

I  think  the  appeal  should  be  allowed  and  the  action 
dismissed, 

Osler,  J.  A.  : — 

The  plaintifi^'s  case  is  :  (1)  that  as  against  the  Crown,  the 
land  was  nob  assessable,  and  therefore  that  the  tax  sale  is 
void ;  (2)  that  even  if  the  taxes  were  lawfully  imposed, 
the  sale  was  brought  about  by  Anderson  himself  in  fraud 
of  the  Crown  in  order  to  defeat  his  mortgao^e,  and  that 
his  wife  Emily  Anderson,  in  whose  favour  the  defendant 
Quirt  executed  a  declaration  of  trust,  is  really  his  nominee, 
and  that  he  is  still  the  beneficial  owner,  subject  to  the 
mortgage. 

As  far  as  I  am  concerned,  I  think  the  case  turns  upon 
the  first  point,  in  answer  to  which  the  defendants  allege  : 
(1)  that  the  Dominion  Statute  of  1870,  vesting  the  land  in 
the  Crown,  was,  and  is,  ultra  vires  the  Parliament,  so  that 
the  Crown  having  acquired  no  title  from  the  bank,  and 
having  none  under  the  Act,  could  confer  none  upon  Ander- 
son, the  result  being  that  the  land,  as  land  already  granted, 
always  remained  taxable;  (2)  that  even  assuming  the 
Crown's  title  good  under  the  Act  of  1870,  yet  that  land 
so  acquired  or  held  as  mortgagee,  following  a  subsequent 
grant,  being  held  merel}^  as  trustee  for  creditors  of  the 
bank,  and  not  as  ordinary  public  lands  of  the  Crown  are 
held,  were  and  are  taxable  under  the  Assessment  Act  as 
lands  of  private  persons  are  taxable. 

The  first  question  then  is,  as  to  the  title  under  which 
the  Crown  conveyed  to  Anderson. 
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The  Bank  of  Upper  Canada  was  incorporated  by  the  Judgment. 
Act,  59  Geo.  III.  ch.  24,  and  the  various  Acts  relatinc^  to  it  Oslek 
were  afterwards  amended  and  consolidated  by  an  Act  of  J-^- 
the  late  Province  of  Canada,  passed  in  1856,  being  19  & 
20  Vic.  ch.  121.    It  then  became,  if  it  had  not  previously 
been,  a  corporation  authorized  to  carry  on  a  general  bank- 
ing business  throughout  the  old  Province  of  Canada,  now 
constituting  the  Provinces  of  Ontario  and  Quebec,  and  as  is 
well  known,  its  business  was  so  carried  on,  though  the 
head  office  was  in  Toronto. 

The  principal  question  involved  in  the  case  is  of  con- 
siderable importance,  affecting  as  it  does  the  title  to  the 
greater  part  of  the  lands  which  have  been  sold  in  the  course 
of  winding-up  the  affairs  of  the  bank,  and  it  is  necessary  to 
refer  briefly  to  the  main  provisions  of  the  two  Acts  of  the 
Dominion  Parliament  under  the  authority  or  assumed 
authority  of  which  this  was  done. 

The  first  of  these  is  81  Vic.  ch.  17,  passed  December, 
1867,  in  the  first  session  of  the  first  Parliament,  and 
entitled  an  Act  for  the  settlement  of  the  afiairs  of  the 
Bank  of  Upper  Canada." 

The  preamble  of  this  Act  recites  that  the  bank  on  the 
18th  of  September,  1866,  suspended  specie  payments,  and 
afterwards,  on  the  12th  of  November,  1866,  while  its  charter 
and  powers  were  in  full  force,  made  an  assignment  under 
its  corporate  seal,  to  certain  trustees  in  the  deed  named ; 
that  at  a  special  meeting  of  the  shareholders  the  deed  was 
confirmed,  and  that  the  then  trustees  had  requested  that 
the  deed  should  be  confirmed,  and  the  trustees  incorporated 
under  the  name  of  "The  Trustees  of  the  Bank  of  Upper 
Canada."  The  first  section  of  the  Act  confirms  the  deed 
of  assignment,  which  is  set  forth  as  a  schedule  to  the  Act. 
The  second  incorporates  the  trustees  as  in  the  deed  and  in 
the  Act  named  and  appointed  by  the  name  above-mentioned, 
and  enacts  that  they  shall,  under  that  name,  hold  all  the 
estate  of  the  bank,  and  have  in  their  corporate  capacity  all 
the  powers  conferred  upon  them  by  the  deed  and  by  the 
Act.    Section  4  provides  for  the  appointment  and  nomina- 
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Judgment,  tion  of  the  trustees.  The  fifth  section  enacts  that  certain 
OsLER  special  provisions  shall  be  added  to  those  in  the  deed,  to 
J. A.  which  effect  shall  be  given  whenever  they  clash  with  those 
in  the  deed.  Those  important  to  be  noted  are  :  Sub-section 
1 — The  trustees  shall  have  power  to  carry  on  or  continue 
so  much  of  the  operations  of  the  bank  as  may  be  necessary 
for  the  beneficial  winding  up  of  the  same.  Sub -section  3 
— To  do  or  execute  in  the  name  of  the  bank,  or  otherwise, 
all  such  other  things  as  may  be  necessary  for  the  winding- 
up  of  the  affairs  of  the  bank  and  distributing  its  assets. 
Sub-section  5 — From  time  to  time,  with  the  sanction  of  the 
Go vernor-in- Council,  to  declare  and  pay  dividends  to  credi- 
tors rateably  and  in  proportion  to  their  respective  claims. 
Sub-section  6 — After  payment  in  full  of  creditors,  to  pay^ 
divide,  and  apportion  the  remainder  of  the  assets  among 
shareholders, in  proportion  to  their  holdings.  Sub-section  11 
provides  for  calling  a  meeting  of  the  shareholders  for  the 
purpose  of  appointing  a  trustee  to  represent  them.  Sub- 
section 12 — At  all  meetings  of  shareholders  each  holder  is 
entitled  to  one  vote  for  every  share  standing  in  his  name. 
Sub-section  16 — Nothing  in  the  Act  is  to  affect  the  liability 
of  shareholders,  or  the  rights  of  creditors  against  share- 
holders, or  the  privilege  of  the  Crown,  or  its  rights  or 
remedies  against  the  bank  or  the  shareholders. 

Little  appears  to  have  been  done  in  winding  up  the  bank 
under  this  Act;  and  the  Act  of  1870,  33  Vic.  ch.  40, 
already  referred  to,  was  passed.  The  preamble  recited  that 
the  property  and  assets  vested  by  the  former  Act  in  the 
trustees  were  wholly  insufficient  to  meet  the  liabilities  of 
the  bank;  that  .but  little  progress  had  been  made  in  the 
settlement  of  its  affairs,  and  that  it  was  expedient  in  the 
interest  of  the  Dominion,  the  largest  creditor,  and  of  all 
parties  concerned,  that  provision  should  be  made  for  a 
more  speedy  disposal  of  its  property  and  assets  and  for 
making  a  fair  and  equitable  adjustment  and  settlement  of 
the  claims  of  all  the  creditors. 

Section  1  enacts  that  all  the  assets,  etc.,  of  the  bank 
held  by  the  trustee  corporation  under  the  former  Act  shall 
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be  and  are  thereby  vested  in  Her  Majesty  for  the  Domin-  Jndgment. 
ion  of  Canada  and  the  purposes  of  the  Act  upon  and  after  Osler 
the  1st  of  August,  1870,  subject  to  the  charges,  incum-  ^--^ 
brances,  and  equities  to  which  they  are  then  subject. 

Section  2. — All  the  powers, authorities,  rights  and  immuni- 
ties vested  in  or  conferred  on  the  trustee  corporation  by  the 
former  Act  and  schedule  are  transferred  to,  conferred  upon, 
and  vested  in  the  Governor  in  Council  and  may  be 
exercised  by  or  through  such  officer  as  may  be  from  time 
to  time  appointed  and  Her  Majesty's  name  is  to  be  sub- 
f?tituted  for  that  of  the  trustees  in  all  pending  proceedings. 
Section  4  of  the  former  Act,  as  to  the  appointment  of  trus- 
tees, and  all  the  sub-sections  of  section  5  except  1,  2,  3, 15 
and  16  are  repealed. 

Section  4. — The  Governor  in  Council  has  full  power  to 
dispose  of  and  sell  the  properties  and  estates  vested  in 
Her  Majesty,  and  the  Dominion  and  all  other  creditors  of 
the  bank  shall  be  entitled  to  share  equally  pro  rata  and  in 
proportion  to  their  respective  claims  in  the  estates  and 
properties  of  the  bank  transferred  to  Her  Majesty,  and 
nothing  in  the  Act  is  to  derogate  from  or  impair  any 
authority  or  power  vested  in  the  trustee  corporation  and 
thereby  transferred  to  and  vested  in  the  Governor  in 
Council. 

Section  6  provides  that  any  surplus  of  the  assets  is  to  be 
-divided  pro  rata  among  the  shareholders. 

The  defendants  contend  that  the  Act  of  1870  is  ultra 
vires,  as  an  infringement  upon  that  branch  of  the  powers 
of  the  Provincial  Legislature  which  relates  to  property 
and  civil  rights  :  British  North  America  Acb,sec.  92,  (13)  ; 
while  the  plaintiff  upholds  its  validity  under  section  91, 
-either  as  an  Act  comino-  within  class  15,  relatinoj  to  bank- 
ing  and  the  incorporation  of  banks  ;  or  class  21,  relating 
to  bankruptcy  and  insolvency. 

The  Court  below  not  expressing  any  opinion  as  to  its 
being  within  the  former  class,  have  treated  it  as  being 
<}learty  within  the  latter,  and  1  entirely  concur  in  that 
opinion. 
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Judgment.  The  defendants  confined  their  attack  to  the  second  Act 
only,  that  being  the  Act  which  professes  to  vest  the  pro- 
J.A.  perty  of  the  bank  in  Her  Majesty,  but  in  considering  its^ 
objects  and  provisions,  we  have  to  look  at  the  Act  of  1867, 
as  the  powers  to  be  exercised  nnder  the  Act  of  1870,  are  in 
the  main,  having  regard  to  its  object,  those  which  were 
conferred  upon  the  trustee  corporation  by  the  former  ;  and 
it  is  to  be  observed  that  the  substantial  ground  of  objection 
to  the  latter  Act,  viz.,  that  property  is  thereby  taken  out  of 
the  hands  of  one  holder,  and  transferred  to  another,  is 
equally  applicable  to  the  earlier,  which  transferred  the 
estate  of  the  bank  from  the  assignee  under  the  assignment 
of  NoA^ember,  1866,  to,  and  vested  it  in,  the  trustee  corpor- 
ation created  by  the  Act. 

The  91st  section  of  the  British  North  America  Act  enacts 
that  the  authority  of  Parliament  shall  extend  to  all  matters 
coming  within  the  classes  of  subjects  enumerated  in  that  sec- 
tion, and  if  we  apply  to  the  Act  in  question,  the  comprehen- 
sive test  which  has  been  laid  down  for  ascertaining  within 
which  section — 91  or  92 — it  is  to  be  taken  to  fall,  and  ask 
what  is  the  true  nature  and  character  of  the  legislation 
thereby  enacted,  the  answer  appears  to  me  to  lie  upon  the 
surface.  The  Act  deals  with  an  insolvent  bank,  and  the 
rights  and  liabilities  of  its  shareholders ;  it  provides  for 
carrying  on  its  operations  for  a  limited  purpose  in  the 
name  of  the  bank  or  otherwise,  and  the  object  of  the 
whole  is  the  beneficial  winding  of  it  up  as  an  insolvent 
institution.  In  one  aspect  it  may  be  said  to  rcvst  upon  the 
power  to  legislate  respecting  banking  and  the  incorpor- 
ation of  banks  ;  in  another,  upon  that  respecting  bank- 
ruptcy and  insolvency,  although,  having  regard  to  what  is 
undoubtedly  the  object  of  the  Act,  it  may  be  treated  as 
coming  wholly  within  the  latter  subject.  Special  pro- 
visions of  a  nature  analagous  to  those  found  in  the  Acts  of 
1867  and  1870  might,  I  think,  have  been  incorporated 
with  each  bank  charter  without  exceeding  the  legislative 
power  of  Parliament ;  this  is  contemplated  by  section  70 
of  the  Bank  Act  of  1871,  34  Vic.  ch.  5. 
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I  fail  to  see  that  the  mere  assignment  to  trustees  for  the  Judgment, 
benefit  of  creditors  deprives  Parliament  of  the  right  to  Osler 
legislate  in  respect  of  the  bank  as  an  insolvent  institution, 
or  in  respect  of  the  trustee  corporation  by  whose  hand,  as 
it  were,  under  the  authority  of  Parliament,  the  winding- 
up  had  commenced.  It  has  been  argued  that  all  legislation 
of  this  nature  must  be  strictly  of  a  general  character  like 
the  Winding-up  Act,  which  was  subsequently  passed ;  and 
that  a  special  Act  dealing  with  a  particular  institution  is 
necessarily  invalid. 

In  support  of  this  proposition,  the  case  of  L' Union  St. 
Jacques  v.  Belisle,  L.  R.  6  P.  C.  31,  was  cited,  but  is  very  far 
from  bearing  it  out.  The  point  decided  in  that  case  is, 
that  an  Act  of  the  Quebec  Legislature  for  the  relief  of  a 
local  benefit  society,  then  in  a  state  of  financial  embarrass- 
ment, was  intra  vires.  How  far  the  Judicial  Committee 
was  from  deciding  that  such  an  Act  as  we  are  now  dealing 
with,  would  be  within  the  competence  of  the  Provincial 
Legislature,  may  be  seen  from  the  concluding  passage  of 
the  judgment :  "The  fact  that  this  particular  society  ap- 
pears upon  the  face  of  the  Provincial  Act  to  have  been  in 
a  state  of  embarrassment,  and  in  such  a  financial  condition 
that  unless  relieved  by  legislation,  it  might  have  been 
likely  to  come  to  ruin,  does  not  prove  that  it  was  in  any 
legal  sense  within  the  category  of  insolvency.  And  in 
point  of  fact  the  whole  tendency  of  the  Act  is  to  keep  it 
out  of  that  category,  and  not  to  bring  it  into  it.  The  Act 
does  not  terminate  the  company ;  it  does  not  propose  a 
final  distribution  of  the  assets  upon  the  footing  of  insol- 
vency or  bankruptcy — it  does  not  wind  it  up.  On  the 
contrary,  it  contemplates  its  going  on,  and  probably  at  some 
future  time  recovering  its  prosperity." 

If,  as  I  think,  it  would  not  have  been  within  the  power 
of  a  Provincial  Legislature  to  pass  the  Act  of  1870,  for  the 
reason  that  it  is  in  all  essentials  the  very  opposite  of 
the  Act  described  in  the  passage  I  have  quoted,  it  is 
necessarily  an  Act  dealing  with  a  matter  coming  within 
one  or  other  of  the  classes  of  subjects  assigned  to  Parlia- 
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Judgment,    ment,  and  as  such  is  valid  legislation.    Some  stress  was 
OsLER     laid  upon  minor  provisions  of  the  Acts  with  regard  to  the 
J-^-       execution  and  registration  of  instruments  as  trenching 
upon  the  limits  of  local  powers  ;  these,  however,  are  all 
incidental  to  the  principal  purpose  of  the  Act,  and  at  all 
events  nothing  has  been  shewn  to  turn  upon  them. 

The  other  point  which  the  defendants  make  on  this  part 
of  the  case,  namely,  that  the  lands  were  subject  to  taxa- 
tion, is,  I  think,  reasonably  clear.  The  legal  estate  was 
in  the  Crown  under  Anderson's  mortgage,  and  it  is  for  the 
defendants  to  point  out  some  provision  in  the  Assessment 
Act  which  binds  the  Crown  and  which  renders  lands  held 
by  the  Crown  whether  as  trustee  for  the  public  in  the 
sense  in  which  public  lands  are  so  held,  or  as  trustee  in 
the  more  usual  sense  of  the  word,  liable  to  assessment. 

In  the  ordinary  case  of  Crown  lands  which  have  been 
sold  or  agreed  to  be  sold,  or  located  as  free  grant,  but  not 
patented,  the  interest  of  the  purchaser  or  locatee  is  ex- 
pressly made  taxable,  and  is  liable  to  be  sold ;  but  this 
is  subject  to  the  rights  of  the  Crown,  which  remain  unaf- 
fected :  R.  S.  O.  (1887)  ch.  193,  sees.  159,  171  ;  Moffatt  v. 
Scratch,  12  A.  R.  157. 

The  defendants,  however,  contend  that,  inasmuch  as  sec- 
tion 7, sub-section  1,  expressly  exempts  property  held  by  Her 
Majesty  in  trust  for  or  for  the  use  of  any  body  of  Indians, 
property  held  in  trust  for  any  one  else,  is,  by  implication 
taxable,  in  accordance  with  the  maxim,  expressio  unius 
exclusio  est  alterius.  But  this  maxim  is  not  of  universal 
application :  Saunders  v.  Evans,  8  H.  L.  C.  721,  729, 
and  fails  here,  because  the  expression :  "  Lands  vested  in 
Her  Majesty  in  trust  for  Indians,"  does  not  denote  a 
real  trust,  but  merely  a  restriction  which  the  Crown  has 
imposed  upon  itself  in  dealing  with  lands  to  which  the 
Indian  title,  as  it  is  called",  has  not  been  extinguished.  It 
does  not  accurately  describe  the  title  under  which  such 
lands  are  held  by  the  Crown,  but  merely  distinguishes 
them  from  other  Crown  lands  to  which  the  Indian  title 
has  been  extinguished.    See  Church  v.  Fenton,  28  C.  P.  384, 


XVII.]  BEGIN  A.  V.  COUNTY  OF  WELLINGTON. 


445 


388.  If,  therefore,  the  express  exemption  clause,  section  Judgment. 
7,  sub-section  1,  is  to  be  taken  by  implication  as  a  declara-  Osler 
tion  that  the  Act  binds  the  Crown  except  in  so  far  as  the 
exemptions  of  Crown  property  are  defined  and  limited 
thereby,  the  lands  now  in  question,  being  in  fact  vested 
in  Her  Majesty,  were  and  are  by  force  of  that  section 
exempt  from  taxation  so  far  as  the  Crown's  interest  is  con- 
cerned, and  the  judgment  appealed  from,  avoiding  the  sale 
for  taxes  so  far  as  it  affected  that  interest,  is  right  and 
must  be  affirmed. 

I  ref er  to  Ee^mo- V.  TF-i^Zmms,  39  XJ.  C.  K  397  ;  Attorney- 
General  V.  Midland  R  W.  Co.,  3  O.  R.  511,  521;  Mayor  of 
Essenden  v.  Blackwood,  2  App.  Cas.  574. 

Maclennan,  J.  A.: — 

I  have  been  unable  to  come  to  the  conclusion  that  the 
land  in  question  was  legally  vested  in  the  Crown  by  the 
Acts  of  1867  and  1870,  relating  to  the  Bank  of  Upper 
Canada. 

The  Acts  incorporating  this  bank  were  consolidated  in 
1856  by  19  &  20  Vic.  ch.  121.  By  section  6,  the  chief 
place  of  business  was  fixed  at  Toronto,  but  it  was  author- 
ized to  open  branches  or  agencies  in  other  places  in  the 
Province,  that  is,  the  old  Province  of  Canada,  comprising 
the  present  Provinces  of  Ontario  and  Quebec. 

By  section  38,  a  suspension  of  specie  payments  for 
sixty  days  was  to  operate  as  a  forfeiture  of  its  charter, 
and  by  section  45,  the  Act  and  any  other  unrepealed  Acts 
relating  to  the  bank,  were  to  remain  in  force  until  the 
jQrst  day  of  January,  1870,  and  from  thence  until  the  end 
of  the  then  next  session  of  the  Parliament  of  the  Province 
and  no  longer. 

By  section  137  of  the  British  North  America  Act,  the 
Parliament  of  Canada  was  substituted  for  the  Parliament 
of  the  Province,  for  the  purpose  of  the  foregoing  section  45. 

The  bank  suspended  specie  payment  on  the  18th  of 
September,  1866,  and  never  resumed,  but  within  sixty 
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Judgment,  days  afterwards,  namely,  on  the  12th  of  November,  it. 

Maclenna?^  niade  an  assignment  of  all  its  property  to  five  trustees, 
J-^-  upon  trust  for  sale  and  realization,  and  the  payment  of  its 
debts,  without  priority  or  preference,  and  in  case  of  a 
surplus,  to  pay  the  same  to  the  shareholders.  The  assign- 
ment contained  a  provision  for  change  of  trustees,  and  for 
the  execution  of  such  instruments  as  might  be  necessary 
to  vest  the  property  in  the  new  trustees  from  time  to- 
time. 

On  the  21st  of  December,  1867,  Parliament  passed  an  Act, 
31  'Vic.  ch.  17,  reciting  the  assignment,  and  that  the 
trustees  had  applied  for  an  Act  confirming  it,  and  incor- 
porating them  by  the  name  of  "  The  Trustees  of  the  Bank 
of  Upper  Canada."  The  Act  confirmed  the  assignment,, 
incorporated  the  trustees  by  the  proposed  name,  and 
authorized  the  corporation  under  that  name  to  hold  all 
the  property  of  the  bank  and  to  exercise  all  the  powers 
given  by  the  deed  to  the  trustees,  and  also  the  additional 
powers  conferred  by  the  Act. 

Among  the  additional  powers  conferred  were  :  (1)  To 
carry  on  or  continue  so  much  of  the  operations  of  the  bank 
as  might  be  necessary  for  the  beneficial  winding-up 
thereof ;  (2)  To  execute  on  behalf  of  the  bank,  and  in 
their  name  as  trustees,  all  instruments  they  might  think 
necessary,  and  (3)  To  do  in  the  name  of  the  bank  or 
otherwise,  all  things  necessary  for  winding-up  the  bank 
and  distributing  the  assets.  The  Act  also  contains  pro- 
visions for  the  perpetuation  of  the  trustee  corporation  by 
the  election  of  trustees  to  fill  vacancies  by  the  shareholders^ 
of  the  bank. 

On  the  same  day  a  general  banking  Act,  31  Vic.  c.  11,, 
was  passed,  which  extended  the  corporate  powers  of  exist- 
ing banks  over  the  whole  Dominion,  but  otherwise  con- 
taining nothing  material  to  the  present  question.  On  the^ 
12th  of  May,  1870,  being  in  the  first  session  of  the  Parlia- 
ment of  Canada  next  after  the  1st  of  January,  1870,  were 
passed  two  Acts  :  one,  a  general  Act,  33  Vic.  c.  11,  relating 
to  banking,  but  which  contains  nothing  material  to  be 
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considered  here ;  and  the  other,  33  Yic.  c.  40,  an  Act  Judgment, 
specially  relating  to  the  affairs  of  the  Bank  of  Upper  Maclennan 
Oanada. 

This  Act  recites  the  Act  of  1867  abo^ve  referred  to :  that 
the  assets  were  wholly  insufficient  to  meet  the  liabilities ; 
that  little  progress  had  been  made  in  the  settlement  of  the 
affairs  of  the  bank  ;  that  the  Dominion  w^as  the  largest 
creditor,  but  had  received  no  dividend,  and  that  it  was 
expedient  to  provide  for  the  more  speedy  and  equitable 
settlement  of  its  affairs,  and  it  transferred  to  Her  Majesty, 
on  behalf  of  the  Dominion,  all  the  property  held  and  pos- 
sessed by  the  trustees,  upon  and  after  the  first  of  August, 
1870,  and  declared  that  no  registration  of  such  transfer  in 
any  registry  office,  nor  any  assignment,  endorsement,  or 
transfer  from  the  trustees,  should  be  necessary  to  give 
effect  to  it,  or  for  any  purpose  relating  thereto.  The  Act 
also  transferred  to  the  Governor  in  Council  all  the  powers 
which  the  Act  of  1867  had  conferred  upon  the  trustees,  so 
far  as  applicable. 

In  the  year  1871,  on  the  14th  of  April,  a  new  banking 
Act,  34  Vic.  ch.  5,  was  passed,  which  continued  the  charters 
of  a  number  of  named  banks  for  a  further  period  of  ten 
years,  but  no  mention  is  made  therein  of  the  Bank  of 
Upper  Canada,  and  so  far  as  I  have  been  able  to  discover 
none  of  its  provisions  are  in  any  way  applicable  to  that 
bank. 

On  the  same  day,  however,  an  Act  (34  Yic.  ch.  8)  was 
passed  to  amend  the  Act  of  1870, 33  Yic.  ch.  40,  by  authoriz- 
ing the  Governor  in  Council  to  pay  off  claims  against  the 
bank  of  Upper  Canada  to  an  amount  not  exceeding 
$250,000. 

The  foregoing  is  all  the  legislation,  so  far  as  I  can  per- 
ceive, having  any  bearing  on  the  present  case  with  the 
exception  of  section  55  of  the  Registry  Act  of  the  Prov- 
ince of  Ontario,  31  Yic.  ch.  20,  which  makes  special  pro- 
vision for  the  registration,  in  the  registry  offices  of  Ontario, 
of  the  assignment  of  the  12th  of  November,  1866,  as 
confirmed  by  Act  of  Parliament,  31  Yic.  ch.  17. 
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Judgment.      The  land  in  question  in  this  case  was  the  property  of 
Maclennan  the  Bank  of  Upper  Canada,  when  the  assignment  was 
made,  and  the  question  is,  whether  by  virtue  of  that  assign- 
ment, and  of  the  Acts  above  referred  to,  the  title  passed  fco 
Her  Majesty. 

It  is  quite  clear,  I  think,  that  the  title  passed  to  the  five 
trustees  named  in  the  assignment,  for  whatever  question 
there  might  have  been  concerning  the  validity  of  the 
assignment  as  a  method  of  settling  the  bank's  affairs,  there 
could  be  none  as  to  its  power  to  execute  a  conveyance  of 
land  so  as  to  transfer  the  legal  title  thereof  to  the  grantee. 

The  effect  of  the  assignment,  executed  as  it  appears  to 
to  have  been  by  all  parties,  including  some  of  the  creditors 
was  to  vest  the  land  in  question  in  the  persons  named, 
upon  certain  trusts  for  sale,  and  for  the  application  of  the 
proceeds,  and  I  cannot  see  that  the  trust  thus  created  was 
different  from  any  similar  trust  created  by  a  trading  com- 
pany, or  by  a  partnership  firm,  or  by  a  private  person. 
There  were  five  trustees,  and  they  had  property  to  admin- 
ister. The  trustees  were  not  the  bank.  The  bank  was  a 
thing  apart  from  the  trustees.  The  bank  no  longer  had 
any  property.  The  trustees  had  the  property,  and  the 
bank  had  no  longer  any  interest  in  it,  not  even  in  the  pro- 
ceeds. The  proceeds  belonged  to  the  creditors,  and  if  there 
should  be  any  surplus,  it  was  to  go  to  the  shareholders 
but  neither  were  the  shareholders  the  bank.  There  was 
not  even  a  resulting  trust  in  favour  of  the  bank,  for  no 
matter  how  large  the  surplus  might  turn  out  to  be,  it  wa& 
all  to  go  to  the  shareholders.  Then,  the  sixty  days  having 
elapsed  without  resumption  of  specie  payments,  the  char- 
ter became  forfieited,  and  I  take  the  effect  of  that  to  be, 
that  the  powers  of  the  bank  as  a  corporation  for  the  pur- 
pose of  carrying  on  the  business  for  which  it  was  origin- 
ally created,  were  lost  and  gone  ;  although  the  corporation 
did  not  become  wholly  extinct,  so  as  to  prejudice  creditors 
in  their  remedies  against  shareholders,  or  to  prevent  actions 
being  brought  in  its  name  to  recover  choses  in  action 
which  had  been  assigned  to  the  trustees,  as  was  held  in 
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Brooke  v.  Bank  of  Upper  Canada,  4  P.  R  162,  and  17  Judgment. 
Gr.  301.  But  whatever  remained  of  the  bank  as  Maclennan 
a  corporation,  in  my  judgment  it  was  a  thing  apart 
and  distinct  from  the  trustees  and  from  the  trust 
which  had  been  created  by  the  assignment.  That 
was  the  state  of  aftairs  on  the  21st  of  December, 
1867,  when  the  Act  of  that  date  was  passed  by  Parlia- 
ment. If  the  assets  of  the  trust  had  all  been  within 
the  Province  of  Ontario,  I  think  the  trust  would  have 
been  a  matter  of  a  merely  local  nature  in  the  Province, 
and  that  Parliament  could  have  had  no  power  whatever  to 
deal  with  it:  British  North  America  Act,  sec.  92  (16).  There 
is  no  evidence  before  us,  or  in  the  assignment,  or  in  the 
statutes,  that  any  of  the  assigned  property  was  without  the 
Province  of  Ontario,  but  I  assume  in  favour  of  the  legislation 
that  such  was  the  fact.  If  so,  it  may  be  that  Parliament  had 
power  to  create  the  trustees  a  corporation  for  the  purpose 
of  administering  a  trust  which  was  to  be  performed  partly 
in  one  Province  and  partly  in  another. 

Upon  that,  I  express  no  opinion,  but  whether  it  had  or 
had  not  power  to  give  corporate  capacity  to  the  trustees, 
it  by  no  means  follows  that  it  had  power  to  dispense  with 
conveyance  and  to  vest  the  land  in  question  by  an  act  of 
legislation  in  the  corporation  so  created.  The  incorpora- 
tion of  the  trustees  seems  to  be  a  fact  immaterial  to  this 
question.  It  seems  also  to  be  immaterial  that  the  corpor- 
ators were  the  existing  trustees.  The  question  of  the 
validity  of  the  Act  would  be  the  same  if,  instead  of  incor- 
porating the  existing  trustees,  the  Act  had  appointed  five 
or  any  other  number  of  new  persons  to  be  trustees  in 
place  of  the  others.  In  my  judgment,  it  is  clear  that  Par- 
liament could  not  change  the  trustees  under  an  assignment 
for  creditors  made  by  a  private  person,  or  by  a  trading 
corporation,  and  vest  the  property  in  the  new  trustees  so 
appointed,  without  conveyance  ;  nor  do  I  think  that  the 
mere  power  to  create  a  corporation  for  the  purpose  of  such 
a  trust,  would  include  the  power  to  dispense  with  or  change 
the  mode  of  conveyance  sanctioned  by  the  law  of  the 
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Judgment.   Province.    That  would  be  to  interfere  with  the  law  of 
Maclennan  property  and  civil  rights  in  the  Province,  and  would,  I 
think,  be  clearly  beyond  the  power  of  Parliament. 

In  Citizens  Ins.  Co.  v.  Parsons,  7  App.  Cas.  117,  the 
following  passage  occurs  in  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  :  "  It  by  no  means  fol- 
lows that  because  the  Dominion  Parliament  has  alone  the 
right  to  create  a  corporation  to  carry  on  business  through- 
out the  Dominion,  that  it  alone  has  the  right  to  regulate 
its  contracts  in  each  of  the  Provinces.  Suppose  the 
Dominion  Parliament  were  to  incorporate  a  company,  with 
power,  among  other  things,  to  purchase  and  hold  lands 
throughout  Canada  in  mortmain,  it  could  scarcely  be  con- 
tended if  such  a  corporation  were  to  carry  on  business 
in  a  Province  where  a  law  against  holding  land  in  mort- 
main prevailed,  (each  Province  having  exclusive  legislative 
power  over  property  and  civil  rights  in  the  Province),  that 
it  could  hold  land  in  that  Province  in  contravention  of  the 
Provincial  legislation ;  and  if  a  company  were  incorpora- 
ted for  the  sole  purpose  of  purchasing  and  holding  land  in 
the  Dominion,  it  might  happen  that  it  could  do  no  busi- 
ness in  any  part  of  it,  by  reason  of  all  the  Provinces  having 
passed  Mortmain  Acts,  though  the  corporation  would  still 
exist  and  preserve  its  status  as  a  corporate  body."  And  so 
I  think  that  even  if  Parliament  could  create  a  trust  cor- 
poration to  carry  out  the  assignment  of  the  Bank  of 
Upper  Canada,  the  trust  being  nothing  but  a  matter  of 
property  and  civil  rights, — a  trust  for  the  sale  of  property, 
and  the  distribution  of  the  proceeds, — Parliament  could  not 
transfer  the  property  by  methods  not  authorized  by  the 
law  of  the  Province ;  and  the  attempted  transfer  was, 
therefore,  in  my  opinion,  ineffectual. 

I  think  the  same  reasons  apply  to  the  Act  of  1870,  which 
assumed  to  transfer  the  trust  estate  to  Her  Majesty  with- 
out surrender  by  deed,  and  to  dispense  with  the  mode  of 
transfer  recognized  by  the  law  of  the  Province. 

It  was  contended, however, thatbecause  the  property  which 
was  the  subject  of  the  trust  had  been  the  property  of  a  bank, 
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that  circumstance  gave  Parliament  authority  to  enact  the  Ju^lgment. 
legislation,  by  virtue  of  section  91  (15)   of  the  British  Maclennan 
North  America  Act. 

That  section  gives  jurisdiction  over  banking  and  the 
incorporation  of  banks,  but  I  am  unable  to  see  how  it 
could  in  any  way  authorise  the  Acts  in  question.  Parlia- 
ment can  make  laws  on  the  subject  of  banking,  has 
exclusive  power  to  regulate  that  kind  of  business,  and  it 
can  also  incorporate  banks.  But  the  Acts  in  question  are 
not  Acts  on  the  subject  of  banking,  or  Acts  regulating 
that  kind  of  business,  nor  are  they  Acts  incorporating  a 
bank.  When  the  Act  of  1867  was  passed,  the  bank's 
charter  had  been  forfeited,  and  the  forfeiture  was  never 
removed.  By  the  bank's  charter,  19  &  20  Vic.  c.  121, 
sec.  45,  as  mentioned  above,  all  the  Acts  under  which  it 
derived  its  corporate  powers  were  to  expire  at  the  end  of 
the  session  of  Parliament  of  1870.  That  session  came  to 
an  end,  and  the  charter  was  never  renewed,  and  the 
corporate  powers  of  the  bank  ceased  to  exist.  Neither  of 
the  Acts  professes  to  revive,  or  renew,  or  extend  the  powers 
which  had  then  become  extinct,  both  by  forfeiture  and 
effluxion  of  time  :  Lindsay  Petroleum  Go.  v.  Hurd,  L.  R. 
5  P.  C.  221,  and  Lindsay  Petroleum  Co.  v.  Pardee,  22 
■Gr.  18.  In  my  opinion,  the  effect  of  the  assignment, 
which  was  never  attacked  or  questioned  in  any  way,  and 
which  the  Acts  referred  to  indeed  assume  to  confirm,  was 
that  the  assigned  property  ceased  to  be  the  property  of  the 
bank,  and  became  the  private  property  of  the  creditors,  and 
of  the  shareholders  in  their  private  capacity.  The  bank 
could  not  recover  it  back,  and  as  I  have  pointed  out,  there 
was  not  even  a  resulting  trust  in  its  favour.  Under  these 
circumstances,  I  am,  with  great  deference,  unable  to  see 
how  it  is  possible  to  contend  that  Parliament  could 
legislate  upon  this  property  by  virtue  of  its  legislative 
authority  over  banking  and  the  incorporation  of  banks. 

It  is  also  contended  that  the  Acts  may  be  maintained 
under  sub-section  21,  as  bankruptcy  and  insolvency  legis- 
lation, and  this  is  the  ground  upon  which  the  judgment 
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Judgment.  review  is  rested.  I  am  unable,  with  great  respect,  to 
Maclennan  agree  to  this  view.  It  is  well  settled,  and  I  think  no  one 
ever  doubted,  that,  as  incidental  to  a  general  bankrupt  or 
insolvent  Act,  Parliament  could  modify  the  law  of  property 
in  any  Province  so  far  as  might  be  necessary,  and  could 
declare  that  the  property  of  a  bankrupt  or  insolvent 
should  pass  to  an  assignee  without  conveyance.  But  I 
cannot  regard  the  Acts  in  question  as,  in  any  proper- 
sense,  bankruptcy  or  insolvency  Acts.  There  was,  at  the 
time  the  Acts  passed,  a  general  law  of  insolvency  on  the 
statute  book,  but  it  was  not  applicable  to  banks,  and  the 
Acts  do  not  profess  to  extend  the  provisions  of  the 
Insolvent  Act  to  the  case.  Neither  is  there  anything  in 
the  Acts  themselves  impressing  them  with  that  character. 
They  do  nothing  more,  as  I  have  pointed  out,  than  change 
the  trustees  ;  in  the  first  instance,  by  creating  a  corporation 
and  transferring  the  trust  property  to  it,  and  afterwards 
by  substituting  the  Governor  in  Council,  in  the  name  of 
Her  Majesty,  for  the  trustee  corporation,  and  assuming  tO' 
transfer  the  property  to  Her  Majesty, 

I  humbly  think  that  the  power  of  legislation  over 
bankruptcy  and  insolvency,  which  was  intended  to  be 
conferred  on  the  Dominion  Parliament,  was  the  same  as 
had  been  exercised  by  the  Imperial  Parliament  and  by  the 
Provincial  Legislatures  before  Confederation,  namely,  the 
passing  of  laws  more  or  less  general  in  their  application,, 
with  proper  Courts  and  procedure,  and  machinery  for 
carrying  them  into  effect,  and  not  Acts  declaring  a  par- 
ticular person  or  firm  or  corporation  bankrupt  or  insolvent 
or  putting  their  afiairs  into  a  course  of  liquidation,  lih 
England,  for  a  long  time  before  1861,  bankruptcy  was- 
confined  to  traders  ;  but  it  applied  to  all  traders,  and  by 
1  &  2  Vic.  ch.  110,  an  Insolvent  Act  was  passed  for  the 
relief  of  non-traders,  and  that  also  was  a  general  Act,  and 
the  Winding-up  Act  is  also  general  in  its  application  to- 
companies,  and  the  same  is  true  of  the  legislation  in  the 
old  Province  of  Canada.  I  think  the  power  to  pass  the 
kind  of  legislation  effected  by  the  Acts  in  question,  not 
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general  but  dealing  with  particular  cases,  was  not  intended  Judgment, 
to  be  conferred  upon  the  Dominion  Parliament,  but  was  Maclennan 
intended  to  be  given  to  the  Legislatures  of  the  Provinces, 
as  matters  of  property  and  civil  rights,  and  matters  of  a 
merely  local  and  private  nature:  section  92  (13)  and  (16). 
The  result  is,  in  my  humble  opinion,  that  the  title  to  the 
property  in  question  never  passed  out  of  the  trustees  in 
whom  it  was  vested  at  the  time  of  the  passing  of  the  Act 
of  1867,  and  that  it  was  therefore  assessable,  and  that  the 
sale  for  taxes  and  the  subsequent  conveyance  by  the 
county  treasurer  passed  the  title  to  the  defendant  Cutten : 
Gushing  v.  Dujpuy,  1  Cart,  at  p.  258, 5  App.  Cas.  at  pp.  415^ 
416  ;  Citizens  Ins.  Go.  v.  Parsons,  1  Cart,  at  pp.  277,  279, 
7  App.  Cas.  at  pp.  Ill,  112,  113;  L' Union  St.  Jacques  v. 
Belisle,  1  Cart,  at  pp.  69,  70,  71,  L.  R  6  P.  C.  at  pp.  36,  37  ; 
Bank  of  Toronto  v.  Lambe,  12  App.  Cas.  at  p.  586  ;  Valin 
V.  Langlois,  3  S.  C.  R.  1. 

I  am,  however,  of  opinion  that  the  Crown  is  entitled  to 
recover  lot  No.  16  and  also  the  proceeds  of  the  sale  to 
McFadden  of  the  north  half  of  lot  17,  less  whatever  just 
claim  the  defendant  Quirt  may  have,  as  mortgagee,  for 
money  advanced  by  him  upon  receiving  the  conveyance 
from  Cutten. 

In  my  judgment  the  evidence  shews  that  the  defendant 
Anderson  committed  a  fraud  upon  the  Crown  with  the 
object  of  obtaining  the  property  in  question  for  his  wife. 
He  obtained  his  title  from  the  Crown  and  gave  the  Crown 
a  mortgage,  whereby  he  bound  himself  to  pay  the  taxes, 
and  he  appears  to  have  paid  them  for  several  years.  He 
then  allowed  them  to  go  into  arrear.  So  that  in  due  time 
the  land  was  advertised  and  sold  for  the  arrears  to  the 
defendant  Cutten  for  $145.  Cutten's  evidence  is  that  "  a 
short  time  after  the  sale,"  "a  few  d&ys  or  weeks,"  Ander- 
son came  to  him  and  said  he  would  like  to  get  the  lots  in 
question  and  others  which  Cutten  had  bought  at  the  tax 
sale,  that  is  Cutten's  right  to  them,  and  Cutten  agreed  to 
let  him  have  them  for  a  profit  of  $200  over  and  above  the 
taxes.    Anderson  is  a  registrar  of  deeds  for  the  County  of 
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Judgment.  Wellington,  and  it  is  not  too  much  to  suppose  that  he  knew 
Maclennan  that  he  was  entitled  to  redeem  the  lots  in  question,  at  any 
time  within  a  year  after  the  tax  sale,  by  paying  an  advance 
of  ten  per  cent,  over  what  had  been  paid  by  Cutten,  which 
would  be  a  sum  of  $14.50.  That  is  what  his  covenant 
contained  in  the  mortgage  which  he  had  made  to  the 
Crown  required  him  to  do,  and  what  any  honest  man 
would  have  done,  if  he  had  the  money  with  which  to  pay. 
Or  if  he  had  not  the  money  he  should  have  advised  the 
solicitor  for  the  Crown  of  the  sale  which  had  taken  place, 
so  that  the  Crown  might  have  redeemed  the  land.  Instead 
of  doing  that,  however,  he  agreed  with  Cutten  for  the 
purchase  of  his  certificates  in  this  and  another  property 
for  a  bonus  of  $200,  and  he  let  the  matter  stand  until  the 
year  for  redemption  had  elapsed,  and  then  arranged 
with  Quirt  to  lend  him  the  money  he  had  agreed  to  pay 
Cutten  and  to  take  a  conveyance  from  Cutten  as  his  secur- 
ity. That  this  was  all  arranged  and  carried  out  by  Ander- 
son is  clear,  for  Cutten  says  so,  and  that  he  did  not  know 
Quirt,  and  never  saw  him  until  afterwards.  The  deed  to 
Quirt  was  in  consideration  of  $450,  and  it  comprises  besides 
the  lots  in  question,  lot  12  in  the  17th  concession  of  Mary- 
boro'.  Quirt  admits  that  the  conveyance  to  him  was 
merely  as  security,  and  the  result  was  that  upon  that  con- 
veyance being  made,  and  the  money  agreed  to  be  paid  to 
Cutten  having  been  paid,  the  lands  so  conveyed  became 
once  more  the  lands  of  Anderson,  subject  to  the  mortgage 
to  Quirt,  and  subject  to  that  mortgage,  the  right  of  the 
Crown  against  the  land  was  re-established.  Four  days 
after  the  conveyance  to  Quirt,  the  latter,  at  Anderson's 
request,  signed  a  declaration  of  trust  in  favour  of  Ander- 
son's wife,  declaring  that  he  held  the  three  parcels  con- 
veyed to  him  by  Cutten  as  trustee  for  her,  subject  to  the 
payment  of  the  $450  and  interest. 

It  is  plain,  however,  that  Mrs.  Anderson  is  a  volunteer, 
^nd  that  her  equitable  title  is  inferior  to  the  equitable  title 
of  the  Crown,  which  was  prior  in  time  and  was  also  for 
valuable  consideration. 
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The  Crown  is  therefore  to  be  preferred  to  Mrs.  Anderson  Judgment, 
as  regards  the  lands  in  question,  and  is  also  entitled  to  cast  Maclennan 
upon  the  Maryboro'  lands  the  payment  of  the  $450  and 
interest,  which  the  mortgagor,  the  defendant  Anderson, 
ought  to  have  paid  in  fulfilment  of  his  covenant. 

The  judgment  must  therefore  give  the  Crown  a  charge 
upon  the  Maryboro'  lands  to  the  extent  of  its  loss  by  the 
sale  for  taxes  and  the  subsequent  proceedings,  including 
the  sale  made  by  Quirt  to  McFadden  of  the  north  half 
of  17. 

Appeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 
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Henderson  v.  Killey  et  al. 

Partnership — Dissolution — New  firm-  -Novation — Trust — Right  of  third 
person  to  enforce. 

A  firm  composed  of  two  members  dissolved  partnership.  One  of  the 
partners  continued  the  business,  giving  to  the  retiring  partner  a  num- 
ber of  notes  in  payment  of  his  share  in  the  business.  The  continuing 
partner  afterwards  formed  a  partnership  with  another  person  and,  by 
the  articles  thereof,  transferred  to  the  new  firm,  as  his  contribution  to 
the  capital,  all  the  assets  of  his  business  subject  to  the  deduction  there- 
from of  his  liabilities,  which  they  were  sufficient  to  pay  in  full,  and 
which  were  to  be  assumed  by  the  co-partnership  and  charged  against  him. 
Among  these  liabilities,  known  to  the  new  partner,  were  a  number  of 
the  notes  which  the  retiring  partner  had  endorsed  to  the  plaintiff  before 
maturity.  The  new  firm  paid  two  of  these  notes  and  interest  on 
another,  and  had  some  negotiations  with  the  plaintiff  for  an  extension 
of  time  for  payment  of  the  unpaid  notes: — 

Per  Hagarty,  C.J.O.,  Osler,  and  Maclennan,  JJ.A.,  differing  on  this 
point  from  the  judgment  of  the  Queen's  Bench  Division,  14  0.  R.  137, 
that  no  trust  was  established  in  favour  of  the  retiring  partner  by  the 
articles  of  partnership  of  the  new  firm,  and  that  the  plaintiff  was  not 
entitled  to  enforce  against  the  new  firm  the  performance  of  the  stipula  - 
tion  in  the  articles  for  payment  of  the  notes  held  by  her: — 

Per  Burton,  J.  A.  There  was  a  trust  and  the  judgment  should  be 
affirmed  on  that  ground: — 

Per  Hagarty,  C.  J.  0.  The  judgment  should  be  affirmed  on  the 
ground  that  the  evidence  established  an  independent  agreement 
between  the  new  firm  and  the  plaintiff  to  pay  the  notes  in  question: — 

Per  Burton,  Osler,  and  Maclennan,  JJ.A.  No  such  agreement 
was  proved. 

Gregory  v.  Williams,  3  Mer.  582,  and  In  re  Empress  Engineering  Co.^ 

16  Ch.  D.  125,  specially  considered. 
The  Court  being  thus  evenly  divided  as  to  the  result,  the  appeal  was 

dismissed,  with  costs. 

Statement.  THIS  was  an  appeal  by  the  defendants,  the  Osbornes, 
from  the  judgment  of  the  Queen's  Bench  Division,  reported 
14  O.  K  137,  and  came  on  to  be  heard  before  this  Court 
(Hagarty,  C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A.), 
on  the  26th  of  November,  1888. 

Robinson,  Q.  C,  and  Mackelcan,  Q.  C.,for  the  appellants. 
Osier,  Q.  C,  and  Teetzel,  for  the  respondent. 

January  8th,  1889.    Hagarty,  C.J.O.:— 

We  have  to  consider  the  case  under  two  aspects :  1st. 
As  to  the  rights,  if  any,  acquired  by  the  plaintiff  under  the 
articles  of  partnership  between  the  defendants ;  and  2nd. 
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As  to  whether  the  firm  has  made  itself  liable  to  her,  on  any  Judgment, 
new  or  subsequent  consideration,  by  their  dealings  with  her.  Hagarty 

As  to  the  first: — She  was  a  stranger  to  the  partnership  C.J.O. 
^igreement, — neither  a  party  nor  shewn  to  have  been  in  any 
way  communicated  with  or  asked  to  assent  or  to  have 
had  any  knowledge  of  it  until  some  time  after  its  execution. 

She  was  the  holder  in  good  faith  of  promissory  notes  of 
the  defendant  Killey  to  a  large  amount  payable  at  different 
dates,  and  she  had  no  other  security  than  these  notes. 

Killey  then  enters  into  partnership  with  the  defendants 
the  Osbornes  by  the  articles  of  the  29th  of  February,  1884. 

Killey  brings  in  as  his  contribution  to  capital  all  his 
business  assets  and  property,  and  the  Osbornes  bring  in 
their  foundry  plant  and  property — Killey's  property  to  be 
taken  at  the  valuation  recently  made  and  entered  in  the 
stock  book,  "subject  to  the  deduction  of  all  liabilities  of 
Killey  &  Co.,  which  are  to  be  assumed  by  the  said 
co-partnership  and  charged  against  Killey." 

The  parties  to  be  interested  in  the  business  in  proportion 
to  the  amounts  contributed  by  them  to  the  capital. 

It  was  proved  that  a  schedule  of  Killey's  debts  was  made 
€ut,  and  amongst  them  was  the  item  $5,000,  representing 
these  notes.  Two  of  these  notes  appear  to  have  been  paid 
by  the  new  firm  after  date  of  this  agreement,  and  also  after 
some  time  some  interest  was  paid  on  another  note. 

We  have  now  to  consider  whether  the  plaintiff  acquired 
any  interest  under  this  contract  of  partnership  made  with- 
out reference  to  her,  or  knowledge  on  her  part,  and  to 
which  her  assent  was  not  asked  or  required. 

If  she  in  law  acquired  an  interest  in  it  I  presume 
it  could  not  be  altered  or  rescinded  without  her  assent. 
But  it  appears  to  be  altogether  a  matter  w^holly  between 
the  actual  contracting  parties,  and  in  my  opinion  could 
Iiave  been  altered  or  wholly  released  by  them  the  day 
after  its  execution.  No  right  in  any  other  person  was  in 
my  judgment  created  by  the  arrangement  that  the  new 
firm  would  assume  certain  of  Killey's  debts,  including  that 
of  the  plaintiff,  and  they  could  at  any  time  have  varied  or 
released  each  other  therefrom. 
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Judgment.      It  has  been  held  in  the  Queen's  Bench  that  by  this  deed 
Hagarty    Killey  became  a  trustee  for  the  plaintiff,  and  "that  this  is 
C.  J.O.  instance  in  which  the  plaintiff  is  entitled  to  treat  Kille}^, 

who  exacted  the  stipulation  in  this  deed,  as  her  trustee, 
and  through  him  to  enforce  it." 

I  feel  great  difficulty  in  acceding  to  this  view  of  the  law. 
Killey  owes  certain  debts,  he  carries  on  business  as  an  iron 
founder.    He  forms  a  partnership  with  the  Osbornes,  who 
are  in  a  like  business.    He  brings  in  his  stock,  &c.,  valued 
at  an  agreed  price.    He  states  the  amount  of  certain  debts 
owing  or  accruing  due  by  him  ;  it  is  agreed  that  the  firm 
thus  formed  shall  assume  these  debts  of  his,  and  as  they  pay, 
the  amounts  are  to  be  deducted  from  the  valuation  of  his 
stock,  &c.,  to  that  extent  reducing  his  interest  in  the  firm 
capital.  His  debts  are  thus  to  be  paid  out  of  the  joint  earn- 
ings of  the  three.   He  is  in  no  way  relieved  from  his  liability 
to  his  creditors,  but  the  firm  are  to  share  with  him  in  the 
payment,  as  he  no  longer  out  of  his  sole  business  earnings 
has  the  power  to  provide  therefor.  He  has  a  right  to  enforce 
these  provisions,  and  to  require  the  funds  of  the  firm  to  be 
so  applied.    But  the  Osbornes  would  have  the  right,  on 
the  discovery  of  any  fraud  or  deception  practised  on  them 
in  the  valuation  of  the  property  brought  in  by  Killey, 
which  seems  to  have  been  the  basis  of  the  partnership,  to- 
claim  the  aidpf  equity  for  their  relief  either  by  a  rescission 
or  dissolution  of  a  contract  into  which  they  had  been 
misled,  and  the  result  might  be  fatal  to  any  benefit  the 
creditors  of  Killey  might  hope  to  receive  from  the  forma- 
tion of  the  new  firm.    But  all  this  would  be  fatal  to  the 
position  taken  by  the  plaintiff. 

One  of  the  latest  definitions  may  be  found  in  Gandy  v. 
Gandy,  30  Ch.  D.  57.  Cotton,  L. J.,  says,  after  noticing 
the  general  rule :  "  That  rule,  however,  is  subject  to  this 
exception  :  if  the  contract,  although  in  form  it  is  with  A. 
is  intended  to  secure  a  benefit  to  B.,  so  that  B.  is  entitled 
to  say  he  has  a  beneficial  right  as  cestui  que  trust  under 
that  contract,  then  B.  would,  in  a  Court  of  Equity,  be 
allowed  to  insist  upon  and  enforce  the  contract."    That  was 
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the  case  of  a  deed  by  which  a  husband  covenanted  with  Jiulscment 
trustees,  inter  alia,  to  pay  to  them  all  the  expenses  of  the  Haoarty 
maintenance  and  education  of  the  two  youngest  daughters,  C.J.O. 
and  the  suit  was  by  one  of  the  daughters  against  the  husband 
and  trustees  to  enforce  the  husband's  covenant.   The  trus- 
tees had  refused  to  join  as  plaintiffs. 

It  was  held  that  the  plaintiff  was  not  in  the  position  of 
cestui  que  trust  to  maintain  the  action. 

The  preceding  case  of  Touche  v.  Metropolitan  Railivay 
Warehousing  Co.,  L.  R.  6  Ch.  671,  is  discussed  and  explain- 
ed, where  Lord  Hatherley  held,  in  very  wide  terms,  "  the 
case  comes  within  the  authority  that  when  a  sum  is 
payable  by  A.  B.  for  the  benefit  of  C.  D.,  C.  D.  can  claim 
under  the  contract  as  if  it  had  been  made  with  himself." 

But  there  the  claim  was  founded  on  the  articles  of 
association  which  recited  services  performed  by  certain 
persons  in  the  formation  of  the  company,  the  plaintiff  being 
one,  and  it  w^as  provided  that  as  soon  as  a  certain  amount 
of  stock  was  taken  that  a  sum  of  £2,000  should  be  paid  to 
one  Walker  as  promoter  and  director  for  the  purposes  of 
the  arrangement  recited  in  the  deed.  In  that  recital  it 
was  stated  that  Walker  had  arranged  that  he  should  pay 
such  persons  as  soon  as  the  company  w^as  in  a  position  to 
commence  business  and  the  Lord  Chancellor  found  as  a  fact 
that  Walker  was  trustee  for  the  plaintiff. 

Then  we  have  to  consider  In  re  Empress  Engineering 
Co.,  16  Ch.  D.  125,  before  the  Court  of  Appeal.  The 
Master  of  the  Rolls,  says :  "  A  mere  agreement  between  A. 
and  B.  that  B.  shall  pay  C,  (an  agreement  to  which  C.  is 
not  a  party  either  directly  or  indirectly),  will  not  prevent 
A.  and  B.  from  coming  to  a  new  agreement  the  next  day 
releasing  the  old  one.  If  C,  were  a  cestui  que  trust,  it 
would  have  that  effect."  He  then  discusses  Gregory  v. 
Williams,  3  Mer.  582,  and  explains  its  effect.  He  had 
previously  discussed  Lord  Hatherley 's  decision.  He  pro- 
ceeds: "As  Lord  Justice  James  suggested  to  me  in  the  course 
of  the  argument,  a  married  woman  may  nominate  some- 
body to  contract  on  her  behalf,  but  then  the  person  makes 
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Fudgment.    the  contract  really  as  trustee  for  somebody  else,  and  it  is 
Hagarty    because  he  contracts  in  that  character  that  the  cestui  que 
C.J.O.     trust  can  take  the  benefit  of  the  contract." 

James,  L.  J.,  says  as  to  Gregory  v.  Williams  :  "It  appears 
quite  clear  that  there  was  there  a  transfer  of  property  with  a 
declaration  of  trust  in  favour  of  a  third  person,  which  was 
a  totally  different  thing  from  a  mere  covenant  to  pay 
money  to  that  person.  *  *  I  may  add,  as  the  Master  of 
the  Rolls  pointed  out  to  me  in  the  course  of  the  argument, 
that  in  Gregory  v.  Williams,  the  man  with  whom  the  con- 
tract was  made  was  one  of  the  plaintiffs,  and  the  only 
defence  there  would  have  been  misjoinder  of  plaintiffs, 
and  that  is  a  defence  which  the  Court  was  not  likely  to 
view  with  much  favour." 

In  In  re  Flavell,  25  Ch.  D.  89, the  cases  are  fully  reviewed, 
especially  the  Empress  Engineering  Company  Case,  and 
Gregory  v.  Williams,  by  North,  J.  His  decision  was 
affirmed  in  appeal.   The  general  principle  is  fully  discussed. 

In  In  re  Rotherham  Alum  Co.,  25  Ch.D.at  p.  lll,Lindley, 
L.J.,  sa^^s  :  "  An  agreement  between  A.  and  B.,  that  B. 
shall  pay  C,  gives  C.  no  right  of  action  against  B.  I  can- 
not see  that  there  is  in  such  a  case  any  difference  between 
equity  and  common  law.  It  is  a  mere  question  of  contract." 

The  subject  is  discussed  in  the  notes  to  the  leading  case 
of  Ellison  V.  Ellison,  1  W.  &  T.  L.  C,  6th  ed.,  291,  and 
several  of  the  cases  to  which  I  have  referred  are  comment- 
ed on. 

In  Pollock  on  Contracts,  4th  ed.,  p.  202,  Gregory  v. 
Williams,  is  cited  as  establishing  that  a  third  person,  for 
whose  benefit  a  contract  was  made,  may  join  as  co-plaintifl 
with  one  of  the  actual  contracting  parties  against  the  other 
and  insist  on  the  arrangement  being  completely  carried 
out.  *  *  *  ''It  was  not  at  all  suggested  that  he 
(Gregory)  could  have  sued  alone  in  equity  any  more  than 
at  law,  and  the  true  view  of  the  case  appears  to  be  that 
the  transaction  between  Williams  and  Parker  amounted 
to  a  declaration  of  trust  of  the  property  assigned  for  the 
satisfaction  of  Gregory's  claim  to  the  specified  extent," 
citing  In  re  Empress  Engineering  Co.,  16  Ch.  D.  125. 
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I  may  refer  to  the  very  well  considered  and  instructive  .Judgment- 
judgment  of  Strong,  y.  C,  in  MulhoUand  v.  Merviam,  19  hagarty 
Or.  288,  and  its  result  is  fully  justified  and  supported  by  C.J.O. 
the  cases  that  have  subsequently  arisen  in  England. 

There  is  no  doubt  that  in  such  a  case  as  the  last,  the 
plaintiff  was,  by  the  instrument  in  question,  put  in  the 
position  of  a  cestui  que  trust,  and  the  defendant  in  that  of 
a  trustee. 

But  I  am  unable  to  apply  any  of  the  decisions  men- 
tioned to  the  support  of  the  plaintiff's  contention  here.  I 
think  there  was  no  creation  of  any  trust  for  the  plaintiff, 
and  that  Killey  was  not  her  trustee,  nor  she  a  cestui  que 
trust. 

It  remains  to  consider  whether  the  new  firm  has  made 
itself  liable  to  the  plaintiff  by  any  action  since  the  deed  of 
partnership. 

The  trial  Judge,  the  late  Sir  M.  C.  Cameron,  dismissed 
the  action  as  against  the  Osbornes,  and  entered  judgment 
against  Killey  for  the  full  amount.  He  found  that  the 
Osbornes,  on  behalf  of  Osborne,  Killey  &  Co.,  paid  some 
of  the  notes,  but  that  they  made  no  direct  promise  to  pay 
the  notes,  though  until  they  positively  refused  to  pay, 
they  did  not  directly  repudiate  liability  thereon,  but 
merely  stated  they  had  not  moneys  at  the  time"to  pay  with. 
He  held  that  the  Osbornes  were  not  liable,  being  no  parties 
to  the  notes  sued  upon  and  under  no  direct  liability  to  the 
plaintiff,  their  liability  being  to  defendant  Killey,  who  does 
not  require  them  to  make  the  payment. 

It  is  not  easy  to  find  a  case  as  to  partners,  resembling 
the  present  in  its  facts.  Most  of  the  questions  arise  on 
the  retirement  of  a  partner  and  the  continuance  of  the 
business  by  the  remaining  partners,  who  assume  the 
liabilities  of  the  firm,  and,  in  some  cases,  agree  to  indem- 
nify the  retiring  partner. 

In  the  case  before  us  Killey  remains  liable,  and  there  is 
little,  if  any,  resemblance  between  this  and  the  cases 
where  there  may  be  a  novation,  which  Pollock  defines 
thus  :  "  When  a  creditor  assents  at  the  debtor's  request  to 
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Judgment,  accept  another  person  as  his  debtor  in  the  place  of  the 
Hagaety    first,  this  is  called  a  novation."    (4th  ed.,  p.  193.) 
C.  J.O.         jjg  g^lgQ  pi^^g  {I  thus  :  "  Did  the  new  firm  assume  the 
debts  and  liabilities  of  the  old,  and  did  the  creditor,  know- 
ing this,  consent  to  accept  the  liability  of  the  new  firm  and 
discharge  the  original  debtor." 

In  Lindley  on  Partnership,  it  is  thus  stated  :  (4th  ed., 
p.  208).  *'  If  an  incoming  partner  chooses  to  make 
himself  liable  for  the  debts  incurred  by  the  firm  prior  to 
his  admission  therein,  there  is  nothing  to  prevent  his  so- 
doing.  But  it  must  be  borne  in  mind  that  even  if  an 
incoming  partner  agrees  with  his  co-partners  that  the 
debts  of  the  old  shall  be  taken  by  the  new  firm,  this, 
although  valid  and  binding  between  the  partners,  is,  as  re- 
gards strangers,  res  inter  alios  acta,  and  does  not  confer 
upon  them  any  right  to  fix  the  old  debts  on  the  new  partner. 
In  order  to  render  an  incoming  partner  liable  to  the  credi- 
tors of  the  old  firm,  there  must  be  some  agreement,  express 
or  tacit,  to  that  effect  entered  into  between  him  and  the 
creditors,  and  founded  on  some  sufficient  consideration.  If 
there  be  any  suoh  agreement  the  incoming  partner  will  be 
bound  by  it,  but  his  liabilities  in  respect  of  the  old  debts 
will  attach  by  virtue  of  the  new  agreement  and  not  by 
reason  of  his  having  become  a  partner. 

An  agreement  by  an  incoming  partner  to  make  himself 
liable  to  creditors  for  debts  owing  to  them  before  he  joined 
the  firm,  may  be,  and  in  practice  generally  is,  established 
by  indirect  evidence.  The  Courts,  it  has  been  said,  lean 
in  favour  of  such  an  agreement,  and  are  ready  to  infer  it 
from  slight  circumstances,  and  they  seem  formerly  to  have 
inferred  it  whenever  the  incoming  partner  agreed  with 
the  other  partners  to  treat  such  debts  as  those  of  the  new 
firm.  But  this  certainly  is  not  enough,  for  the  agreement 
to  be  proved  is  an  agreement  with  the  creditor,  and  of  such 
an  agreement  an  arrangement  between  the  partners  is  of 
itself  no  evidence." 

I  have  made  this  extract  as  the  summary  of  the  law  in 
a  work  of  the  highest  repute. 
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The  evidence  here  for  the  plaintiff  is  that  when  she  Judgment, 
lieard  of  the  partnership  she  went  to  the  office  of  the  firm  Hagarty 
and  they  told  her  they  had  not  money  at  the  time,  but  C.J.O. 
would  pay   if  given   time — calling   several   times  she 
got  the  same  answer. 

They  proposed  paying  $100  per  month  or  $500  every 
three  months,  and  the  rate  of  interest  was  spoken  of  but 
nothing  was  agreed  to.  They  paid  her  some  interest  on 
one  of  the  notes,  and  it  appears  that  they  paid  off  two  of 
them,  to  the  plaintiff's  brother— Muirhead,  the  original 
payee — to  whom  the  plaintiff  gave  them  back,  and  that  the 
defendant  firm  endorsed  them  for  discount,  and  the  plaintiff 
also  speaks  of  endorsing  one  of  them  to  get  a  renewal. 

The  plaintifi'  had  no  idea  in  any  of  her  dealings  with  the 
defendants  except  to  get  her  money  from  somebody,  and  no 
question  or  suggestion  arose  as  to  any  discharge  of  Killey 
or  of  substituting  the  engagement  or  liability  of  the  three 
for  the  separate  liability  of  Killey.  She  was  not  a  cus- 
tomer of  the  old  business  of  Killey,  or  of  the  new  firm — • 
all  her  claim  was  as  holder  of  his  notes.  So  nothing  can  be 
gathered  from  any  course  of  dealing  with  either  the  new 
or  the  old  business. 

But  do  the  facts  shew  that  the  plaintiff  accepted  the  new 
firm  as  her  debtors,  abandoning  any  claim  against  the  old 
firm  or  business  ?  The  cases  shew  that  this  may  be  done, 
but  the  difficulty  arises  here  from  the  plaintiff's  own 
conduct. 

Lord  Eldon's  judgment  in  Ex  parte  Williams,  Buck,  13, 
seems  clear  against  the  right  of  a  creditor  of  A.  to  found  a 
claim  against  A.  and  his  new  partner  B.  on  the  ground  that 
the  new  firm  have  taken  the  assets  and  assumed  A.'s  liabili- 
ties. He  says  if  it  be  meant  that  an  action  might  be  main- 
tained against  the  new  partners  immediately  upon  the 
execution  of  the  deed,  and  by  force  of  that  deed  only,  inde- 
pendent of  any  accession  to  the  agreement  on  the  part  of  the 
creditors  named  in  the  schedule — I  cannot  assent  to  that 
doctrine."  To  the  same  effect  he  speaks  in  Ex  parte  Peele  > 
6  Ves.  602.   In  Ex  parte  Freeman,  Buck,  471,  the  same  view 
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Judgment,  is  taken.    The  language  is  very  clear.    I  think  this  view  of 
HAeARTY    the  lavr  has  never  been  altered,  and  that  no  action  could  be 
C.  J.O.     brought  by  a  creditor  on  the  partnership  deed. 

There  are  American  cases  pointing  the  other  way,  such 
as  White  v.  Thielens,  106  Pa.  St.  173 ;  Arnold  v.  Nicholls, 
64  N.  Y.  117,  a  case  not  unlike  the  present.  But  the 
general  law  is  stated  in  Parsons  on  Partnership,  2nd  ed.,  p. 
434,  against  any  such  right,  quoting  the  cases  in  Buck,, 
fee,  &c. 

Most  of  the  cases  arose  in  claims  to  prove  debts  on  either  ^ 
joint  or  separate  commissions. 

One  of  the  principal  modern  cases  is  Rolfe  v.  Flowery 
L.  R  1  P.  C.  27.  A  firm  of  Kutledge  &  Co.,  dealing 
largely  with  a  firm  of  Flower  &  Co.,  took  two  clerks  into 
partnership,  there  being  no  agreement  in  the  articles  as  to 
assuming  the  existing  liabilities.  The  dealings  with 
Flower  &  Co.  continued  for  three  years,  then  the  firm  be- 
came bankrupt.  Flower  &  Co.,  proved  against  the  joint 
estate.  It  was  sought  to  expunge  their  proof,  but  it  was 
held,  afifirming  the  Australian  decree,  that  there  was 
suflficient  proof  in  the  dealings  and  transactions  of  the 
several  parties  to  shew  that  the  new  firm  on  its  formation 
adopted  the  liabilities  of  the  old  firm,  and  that  Flower  & 
Co.,  had  consented  to  adopt  the  new  firm  as  their  debtors  . 
and  to  discharge  the  old  firm,  their  original  debtors. 

That  conclusion  was  arrived  at  from  the  various  facts  ia 
evidence,  and  not  from  express  stipulation. 

The  case  is  very  full  in  its  notice  of  the  authorities  in 
the  argument  and  judgment. 

In  delivering  the  judgment.  Lord  Chelmsford  says :. 
"  The  question  is  not  to  be  decided  upon  probabilities,  but 
upon  evidence,  although  much  evidence  is  not  required 
to  establish  the  assumption  by  the  new  firm  of  the  debts 
of  the  old.  Lord  Thurlow  in  Ex  parte  Jackson,  1  Ves.  Jr. 
132,  said  :  '  If  one  man  having  debts,  takes  another  into 
partnership  with  him,  a  very  little  matter  respecting  those 
debts  will  make  them  both  liable.'  And  Lord  Eldon,  in  Ex 
parte  Peel,  6  Ves.  604,  thought  that  '  slight  circumstances/ 
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might  be  sufficient  to  prove  an  agreement  to  undertake  Jutlgment 
such  a  liability,"  A  grain,  he  says,  after  holding  that  the  Hagarty 
new  firm  had  assumed  the  liabilities  :  "The  only  remaining 
question  to  be  considered  is,  whether  Flower  &  Co.,  being 
aware  of  this  arrangement,  consented  to  accept  the  liability 
of  the  new  firm,  and  to  discharge  their  original  debtors. 
Upon  this  question,  as  upon  that  of  the  agreement  of 
the  parties  inter  se,  it  was  said  by  Lord  Eldon,  in  Ex  i')arte 
Williams,  B\xg\,  13,  'A  very  little  will  do  to  make  out 
an  assent  by  the  creditors  to  the  agreement.' " 

It  was  held  that,  if  Flower  &  Co.  had  sued  the  old  firm, 
there  would  have  been  ample  evidence  to  satisfy  a  jury 
that  they  had  discharged  the  old  firm,  and  had  accepted 
the  new  one  as  their  debtor. 

No  direct  evidence  was  given  on  that  head.    It  is  an 
inference  of  fact  deduced  from  the  facts  and  dealings. 

A  difficulty  has  been  suggested  as  to  the  evidence,  that 
we  could  not  infer  from  it  that  the  plaintiff  had  consented 
to  abandon  or  release  her  claim  against  her  original  debtor  ; 
in  other  words,  though  she  fully  assents  to  accepting  the 
new  firm  as  her  debtors  that  she  does  not  abandon  or 
discharge  the  others,  and  it  is  pointed  out  that  she  retains 
Killey's  notes  to  Muirhead,  her  brother,  and  includes  him 
as  indorser  in  this  suit  in  which  he  suffers  judgment  by 
default. 

The  case  of  Re  The  Commercial  Bank  Corporation  of 
India  and  the  East,  16  W.  R  958,  is  noticed,  and  there  is 
no  doubt  that  Sir  W.  P.  Wood,  and  Sehvyn,  L.J  J.,  seem 
to  consider  that  the  evidence  must  amount  to  a  kind  of 
novation — a  discharge  of  the  old  debtor  and  the  acceptance 
of  the  new  in  lieu  thereof 

That  was  not  a  case  of  a  partnership  continuing,  or  of  a 
retiring  or  incoming  partner.  The  Commercial  Bank  of 
India  was  in  liquidation,  and  a  new  company  obtained  a 
charter  to  take  overall  the  assets  and  assume  the  liabilities 
of  the  old.  Captain  Jones  was  a  depositor  of  the  old  com- 
pany, receiving  dividends  on  his  money.  He  knew  nothing 
of  the  change,  and  continued  for  some  time  to  receive  his 
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Judgment,  dividend  from  the  new  company — the  name  being  slightly 
Haoarty  changed — and  from  the  office  in  Bombay  as  before.  The 
C.J.O.  j^g^  company  also  went  into  liquidation,  and  he  proved 
his  claim.  He  had  never  done  any  other  act  or  had  any 
other  knoAvledge. 

Wood,  L.  J.,  says :  "  No  doubt  very  slight  knowledge 
and  recognition  by  Captain  Jones  of  these  facts  would 
have  been  sufficient  to  bind  him."  His  proof  was  expunged, 
the  Court  holding  that  the  novation  was  not  complete,  his 
old  debtors^remaining  liable  to  him. 

I  can  hardly  think  that  the  rule  would  apply  with  so 
much  rigidness  to  a  case  like  this  where  the  old  debtor 
continues  in  the  new  firm,  and  is  liable  in  it  and  with  it. 

The  case  before  the  Lords  Justices  was  of  two  wholly 
separate  and  independent  debtors,  and  even  there  it  was 
stated  that  slight  evidence  would  have  altered  the  decision. 

The  oft  cited  Ex  "parte  Jackson,  1  Ves,  Jr.  130,  supports 
my  view. 

One  Weldon,  a  trader,  died  owing  money  to  Jackson. 
His  widow  continued  the  business  and  borrowed  more 
money  from  Jackson  giving  her  bond  for  the  whole.  She 
afterwards  took  her  son  and  nephew  into  partnership  and 
after  two  years  a  commission  in  bankruptcy  is  issued  against 
her  and  her  nephew.  Jackson  petitioned  to  be  allowed  to 
prove  under  the  joint  commission.  It  w^as  objected  that 
he  was  only  a  separate  creditor,  having  taken  her  bond. 

Lord  Thurlow  said  he  would  do  what  he  could  to  allow 
the  proof,  and  said:  "I  asked  if  any  interest  had  been  paid 
upon  the  bond  by  both,  for,  if  so,  I  should  have  considered  it 
as  adopting  the  debt  and  making  the  partnership  liable  to 
it.  Then  I  could  do  it  consistently  with  the  principle.  If 
they  have  in  any  way  considered  the  debt  as  a  joint  debt, 
I  will  understand  it  so.  as  it  ought  to  be."  He  then  adds 
the  words  already  cited  in  Lord  Chelmsford's  judgment. 

There  is  surely  sufficient  in  this  case  to  satisfy  Lord 
Thurlow's  views.  We  have  payment  of  two  of  the  notes 
by  the  new  firm,  and  payment  of  interest  on  another  note 
and  propositions  for  time  and  payments  at  extended  periods, 
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to  say  nothing  of  the  original  agreement  to  assume  Killey's  Judgment, 
scheduled  debts,  of  which  the  plaintiff's  was  one.  Hagarty 

I  cannot  see  that  the  inclusion  of  the  endorser  as  a  C.J.O. 
defendant  can  alter  the  substantial  merits  of  the  claim. 

I  suppose  the  plaintiff  never  gave  the  matter  a  thought 
as  to  whether  she  should  formally  abandon  all  pretext  of 
a  claim  against  Killey's  separate  estate  — if  he  had  any — 
nor  as  to  any  claim  against  Muirhead  as  the  endorser.  We 
may  safely  assume  that  she  knew  nothing  of  the  intricacies 
of  the  law  on  this  point. 

I  think  the  evidence  warrants  the  conclusion,  as  one  of 
fact,  that  she  has  adopted  the  new  firm  as  her  debtors  in- 
stead of  any  shadowy  claim  she  might  have  against  Killey's 
separate  estate. 

Lord  Eldon,  in  Ex  parte  Williams,  Buck,  13,  after  saying 
that  very  little  will  do  to  make  out  an  assent  to  the  agree- 
ment (i.  e.,  as  to  the  assumption  of  former  debts)  says:  "If 
any  of  the  creditors  named  in  the  schedule  think  they  can 
make  out  such  a  case,  they  may  apply  on  that  ground  to 
prove  their  d.ebts  against  the  joint  estate." 

In  Ex  parte  Kedie,  2  Dea.  &  Oh.,  321,  the  Chief  Judge 
says:  "It  cannot  be  doubted,  after  the  case  of  Ex  parte  Jack- 
son, under  a  commission  of  bankrupt  the  amount  of  a  bond 
debt  due  from  one  partner,  which  has  been  adopted  by 
both  partners,  may  be  proved  against  the  joint  estate." 

In  Ex  iDarte  Lane,  DeG.  300,  the  Chief  Judge  says,  "If 
A.  be  a  creditor  of  B.,  and  B.  and  C.  propose  to  enter  into, 
■or  have  entered  into,  partnership  and  say  to  A.,  '  We  wish 
this  debt  to  be  a  debt  from  us  both  and  we  will  pay  it/ 
and  A.  accedes  to  that,  although  there  is  no  writing,  the 
agreement  is  valid  and  effectual,  and  is  not  impeached  or 
affected  by  the  Statute  of  Frauds.  The  effect  of  such  an 
agreement  is  to  extinguish  the  first  debt  and  for  a  valuable 
-coAsideration  to  substitute  the  second  debt.  These  very 
words  need  not  be  used  by  the  parties  if  there  was 
sufficient  to  shew  that  the  intention  was  so  ;  that  will  be 
as  effectual  as  if  the  most  formal  expression  had  been 
given  to  the  intention." 
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Judgment.       In  Ex  parte  Freeman,  Back.  471,  it  is  said  that  the 
Hagarty    agreement  of  the  new  firm  to  assume  the  debts  of  the  old 
O.J.O.     jjjg^y       considered  only  as  a  proposal  to  become  sole 
debtors.    If  the  creditor  assent  to  this  before  the  bank- 
ruptcy, then  a  contract  to  that  effect  is  concluded. 

He  denies  that  the  pi-oposal  inter  se,  without  assent  or 
recognition,  can  be  sufficient. 

On  the  whole,  I  am  of  opinion  that  the  appeal  must  be 
dismissed. 

I  would  not  have  discussed  the  first  question  as  to  the 
partnership  deed  in  itself  supporting  the  action,  but  for  a 
different  view  as  to  the  effect  of  Gregory  v.  Williams, 
3  Mer.  582,  being  pressed  on  us  and  apparently  sanctioned 
by  part  of  the  Court. 

I  decide  in  favour  of  the  plaintiff  on  the  second  ground. 

Burton,  J.  A. : — 

I  am  unable  to  agree  in  the  view  that  there  was  any 
evidence  to  support  a  recovery  on  the  ground  of  a  nova- 
tion, in  other  words,  an  agreement  on  the  part  of  the^ 
plaintiff  to  accept  the  joint  liability  of  the  partners  of  the 
new  firm  and  discharge  the  original  debtor. 

The  course  pursued  by  the  plaintiff  in  this  action  in 
treating  the  note  of  Killey  as  still  in  force  and  suing  the 
endorser  upon  it  negatives  any  such  agreement,  and  is  I 
think  sufficient  to  dispose  of  that  branch  of  the  case,  nor 
have  I  been  able  to  convince  myself  that  the  Queen's 
Beuch  Division  were  wrong  in  holding  the  new  firm  liable 
on  the  ground  that  a  trust  was  created  at  the  time  of  the 
transfer  of  the  property  which  this  plaintiff  is  in  a  posi- 
tion to  enforce. 

The  whole  subject  was  much  discussed  and  considered  in 
the  recent  case  of  Mitchell  v.  City  of  London  Assurance  Co,, 
15  A.  R.  262,  in  this  Court,  in  which  I  was  unable  to  concur 
with  the  other  members  of  the  Court,  purely  and  simply  on 
the  ground  that  I  could  see  nothing  in  the  case  but  an 
agreement  made  by  one  party  with  a  second  to  pay  money 
to  a  third. 
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I  thought  that  was  a  pure  question  of  contract,  and  if  I  Judgment, 
could  convince  myself  that  this  was  a  case  of  that  nature,  Burton 
I  should  hold  that  the  plaintiffs  could  not  recover,  but 
there  is  much  to  be  said  in  favour  of  the  view  taken  by 
the  Divisional  Court  that  this  comes  within  the  class  of 
cases  referred  to  by  Lord  Justice  James  in  In  re  Empress 
Engineering  Co.,  16  Ch.  D.  125,  where  he  draws  the 
distinction  between  a  mere  contract  and  cases  of  trust 
referring  to  Gregory  v.  Williams,  3  Mer.  582,  in  these  terms: 
"There  was  there  a  transfer  of  property  with  a  declaration 
of  trust  in  favour  of  a  third  person,  which  was  a  totally 
different  thing  from  a  mere  covenant  to  pay  money  to  that 
person." 

How  does  this  case  differ  in  principle  from  Gregory  v. 
Williams,  S  Mer.  582  ?  If  the  transfer  had  gone  on  to  say, 
and  the  company  agree  with  Killey  as  trustee  for  and  on 
behalf  of  the  scheduled  creditors  of  Killey  to  ipR  j  their 
several  debts,  there  could  be  no  question  of  the  right  of  the 
plaintiff  as  one  of  those  creditors  to  bring  a  suit.  Is  not 
that  in  substance  what  this  deed  says  ?  The  language  of 
the  deed  is  : — The  property  shall  be  taken  subject  to  the 
deduction  of  all  liabilities  of  J.  H.  Killey  &;  Co.,  which  are 
to  be  assumed  by  the  co-partnership  and  charged  against 
Killey."  All  these  liabilities  have  been  paid  by  the  firm, 
with  this  sole  exception. 

Very  little  will  suffice  to  create  the  relationship  of  trus- 
tee and  cestui  que  trust  See  Tomlinson  v.  Gill,  Amb. 
330. 

I  do  not  for  a  moment  question  that  Killey  had  the  en- 
tire control  and  right  of  disposal  of  this  property,  and  he 
might  have  taken  the  notes  of  the  paitnership  and  dis- 
posed of  them  as  he  thought  proper  ;  he  did  not  do  so,  but 
sold  it  subject  to  the  payment  of  the  scheduled  creditors. 
It  is  difficult  to  see  why  he  did  not  thereby  constitute 
himself  a  trustee  for  them  of  so  much  of  the  purchase 
money  as  represented  their  debts ;  and  if  he  had  received 
payment  of  this  particular  debt  why  the  money  would  not 
have  been  impressed  with  a  trust  in  favour  of  the  plaintiff 
and  not  liable  to  be  taken  for  his  o-eneral  liabilities. 
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Judgment.  The  case  is  complicated  by  reason  of  Killey  being  a 
Burton  member  of  the  new  partnership  ;  but  if  he  had  transferred 
J'^*  to  a  firm  of  which  he  was  not  a  partner,  and  would  then 
have  occupied  the  position  of  trustee,  this  fact  ought  not 
to  deprive  the  plaintiff  of  her  rights  ;  the  complication 
would  perhaps  be  an  additional  reason  for  the  plaintiff 
suing  alone. 

I  am  free  to  admit  the  case  is  by  no  means  free  from 
doubt,  and  if  the  decision  in  the  Court  below  had  been 
the  other  way,  I  should,  in  deference  to  my  learned 
brothers'  opinion,  not  dissent,  but  as  I  am  not  clear  that 
the  judgment  of  the  Court  below  is  wrong,  I  shall  adopt 
the  advice  of  a  very  eminent  Judge,  who,  in  speaking  of 
the  duty  of  an  Appellate  Court,  declared  that  to  doubt  is 
to  affirm. 

There  is  every  reason  in  morals  why  these  defendants, 
who  have  received  the  benefit  of  the  property,  should 
carry  out  their  engagement.  They  have  never  paid  for  the 
stock  transferred  to  them,  and  I  am  glad  to  feel  that  if 
the  judgment  can  be  sustained,  no  obstacle  will  exist  in 
law  to  compelling  what  justice  and  good  sense  demand. 

I  think  the  appeal  should  be  dismissed. 

Osler,  J.  A. : — 

I  aoTee  with  the  learned  Chief  Justice,  for  th^  reasons 
given  by  him  in  the  judgment  which  has  just  been  delivered, 
that  no  trust  was  created  in  favour  of  the  plaintiff  by  the 
partnership  deed,  and  that  the  case  is  not  brought  within 
the  principle  of  Gregory  v.  Williams,  3  Mer.  582. 

The  new  firm  were  not  contracting  in  the  character  of 
trustees  for  the  creditors  of  Killey.  That  was  not  the  ob- 
ject or  intention  of  their  agreement.  What  they  had  in 
view  was  their  partnership  arrangements,  not  the  benefit 
of  Killey's  creditors.  The  circumstances  are  very  similar 
to  those  in  the  case  of  Ex  "parte  Williams,  Buck,  13? 
and  if  the  claim  of  the  creditor  in  that  case  could  have 
been  maintained  on  the  footing  of  a  trust  having  been 
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created  by  the  partnership  agreement,  which  would  have  Judgment, 
been  quite  sufficient  for  the  purpose  of  admitting  proof  of  Osler 
the  separate  debt  against  the  joint  estate,  it  is  singular 
that  this  should  not  have  occurred  to  Lord  Eldon  instead  of 
putting  the  petitioner,  as  he  did,  to  prove  an  assent  to  the 
arrangement  between  the  partners,  and  so  to  establish 
that  the  petitioner  and  other  scheduled  creditors  had  agreed 
to  accept  the  partnership  as  their  debtor  instead  of  the 
original  debtor. 

Gregory  v.  Williams,  3  Mer.  582,  must  be  regarded  as  a 
case  in  which  there  was  a  trust  attaching  upon  property, 
and  it  was  so  explained  by  the  Court  of  Appeal  in  In  re 
Empress  Engineering  Co.,  16  Ch.  D.  125,  and  in  In  re 
Flavell,  25  Ch.  D.  89.  So  in  Page  v.  Cox,  10  Ha.  163,  it 
was  held  that  by  the  terms  of  the  articles  of  partnership  a 
trust  had  been  created  in  favour  of  the  widow  in  respect  of 
the  future  share  or  interest  in  the  partnership  to  which 
her  husband  might  be  entitled  at  his  decease. 

I  refer  to  Moorehouse  v.  Bostiuick,  11  A.  R.  76,  and 
the  observations  of  three  of  the  members  of  this  Court 
at  pp.  78,  82,  84. 

If  the  plaintiff  cannot  recover  on  this  ground,  then,  she 
is,  I  think,  obliged  to  shew  that  there  has  been  a  novation 
of  the  debt  in  order  to  recover  upon  the  footing  of  a  new 
agreement  between  herself  and  the  firm.  That  involves  the 
extinguishment  of  the  old  contract  and  the  creation  of  a 
new  one,  the  former  being  usually  the  consideration  of  the 
latter. 

The  cases  no  doubt  lay  it  down  that  very  slight  circum- 
stances will  prove  this,  and  it  would  be  easy  to  infer  from 
the  mere  fact  that  a  demand  had  been  made  upon  the 
new  firm,  and  that  they  had  paid  something  on  account  of 
the  debt,  that  a  novation  had  taken  place  and  that  the 
separate  creditor  had  consented  to  accept  the  liability  of 
the  firm  in  discharge  of  the  separate  liability,  and  that  all 
parties  had  agreed  to  treat  the  debt  as  a  joint  one.  An 
express  declaration  of  intention  would  not  be  essential. 
The  difficulty  I  am  pressed  with  here  is  that  the  plaintiff's 
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Judgment,  conduct,  and  the  frame  of  the  present  action,  are  incon- 
OsLER  sistent  with  such  an  intention.  She  treats  the  contract  on 
the  note  as  regards  both  maker  and  endorser  as  a  continuing 
one,  which,  as  I  read  the  authorities,  cannot  be  the  case  if 
she  has  accepted  the  new  firm  as  her  debtors,  unless  in- 
deed there  was  some  other  consideration  than  the  dis- 
charge of  the  former  agreement  for  the  creation  of  the  new 
one,  and  we  see  nothing  of  that  sort  here. 

I  rely  upon  Rolfe  v.  Flower,  L.  R.  1  P.  C.  27  ;  In  re 
India  and  london  Life  Assura.nce  Co.,  L,  K  7  Ch.  651 ;  In 
re  Whitmore,  3  DeG.  &  Sm.  565  ;  Re  The  Commercial  Bank 
Corporation  of  India  and  the  East,  16  W.  R.  958,  at  p.  960 
per  Wood,L.  J. ;  Ex  parte  Lane,  DeG,  300  ;  Ex  parte  Free- 
man, Buck,  471 ;  Ex  parte  Jackson,  1  Ves.  Jr.  130 ;  Lindley 
on  Partnership,  5th  ed.,  pp.  207,  208. 
I  think  the  appeal  should  be  allowed. 

Maclennan,  J.  A. : — 

This  is  an  appeal  from  a  judgment  of  the  Divisional 
Court  of  the  Queen's  Bench  Division,  reported  14  O.  R. 
137,  where  the  facts  of  the  case  are  very  fully  set  forth. 

The  judgment  is  rested  on  the  ground  of  trust,  the 
learned  Judge  who  delivered  the  judgment  of  the  Court 
saying,  (p.  150)  :  "It  may  be  that  the  plaintiff  could  not 
have  maintained  an  action  at  law  upon  this  deed,  although 
for  her  benefit,  because  she  was  no  party  to  it,  but  I  think 
that  this  is  an  instance  in  which  the  plaintiff  is  entitled  to 
treat  Killey,  who  exacted  the  stipulation  in  this  deed,  as 
her  trustee,  and  through  him  to  enforce  it,"  and  the  learned 
Judge  cites  in  support  of  his  conclusion  Story's  Equity, 
sec.  1250,  and  the  case  before  Sir  William  Grant  of  Gregory 
V.  Williams,  3  Mer.  582. 

On  the  argument  before  us,  counsel  supported  the  judg- 
ment on  other  grounds,  but  I  shall  first  consider  the  ground 
on  which  it  was  rested  in  the  Court  below,  namely,  that  of 
trust.  For  this  purpose  it  is  necessary  to  examine  the 
instrument  carefully  to  see  what  is  its  true  scope  and 
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meaning,  and  to  see  whether  there  are  to  be  found  in  it  Judgment, 
those  elements  which  the  law  recognises  as  a  trust.  Maclennan 

The  case  then  is,  of  two  persons  each  carrying  on  sep- 
arately  the  business  of  ironfouiiders  and  manufacturers 
of  steam  engines,  boilers,  and  other  machinery ;  each 
having  a  separate  business  establishment,  with  plant, 
machinery,  tools,  &c.  These  persons  determine  to  unite 
their  two  businesses  and  to  carry  them  on  for  a  time  as 
a  single  business  in  partnership,  each  bringing  in  as  his 
contribution  to  the  capital  of  the  firm  his  stock  in  trade, 
plant,  machinery,  tools,  &c.  The  partnership,  however,  is 
only  intended  to  continue  until  a  joint  stock  limited  com- 
pany can  be  fornied  for  the  purpose  ot  taking  over  the 
business,  and  afterwards  carrying  it  on  as  an  incorporated 
manufacturing  company. 

This  is  the  purpose  for  which  the  agreement  in  ques- 
tion was  formed,  and  by  it  Killey  transfers  to  the  firm,  as 
his  contribution  to  the  .capital,  "all  the  assets,  property  and 
goodwill  of  his  business,  and  all  contracts  and  orders  now 
on  hand,  or  which  may  hereafter  be  received  by  him.'* 

The  deed  further  provides  that  "  the  property  of  Killey 
shall  be  taken  by  said  copartnership  at  the  valuation 
recently  made  and  entered  in  the  stock  book  and  inven- 
tory of  machinery  and  tools  of  J.  H.  Killey  &  Co,,  *  * 
subject  to  the  deduction  of  all  liabilities  of  J.  H.  Killey  & 
^Co.,  which  are  to  be  assumed  by  the  said  copartnership 
and  charged  against  Killey,  and  of  any  losses  that  may 
accrue,  or  expenses  that  may  be  incurred,  in  collecting  or 
realizing  the  outstanding  accounts  or  other  debts." 

The  deed  goes  on  to  provide  that  the  parties  shall  be 
mutually  interested  in  the  business  of  the  said  copartner- 
ship in  proportion  to  the  amounts  contributed  by  them 
respectively  to  the  capital  thereof. 

It  seems  there  was  a  schedule  to  this  deed  in  which 
were  mentioned  ten  notes  made  by  Killey  to  Muirhead  on 
the  14th  of  November,  1881,  including  the  eight  now  sued 
upon,  and  which  were  described  as  some  of  the  liabilities 
of  Killey  referred  to  in  the  deed,  and  which  were  to  be 
^issumed  by  the  partnership. 
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Judgment.  It  is  perfectly  evident  from  the  terms  of  this  deed,  and 
Maclennak  the  circumstances  under,  and  purposes  for,  which  it  was 
executed,  that  the  parties  did  not  intend  thereby  to  give 
either  Killey  or  his  creditors  any  security  by  way  of  lien 
or  charge  either  upon  the  partnership  assets  generally,  or 
upon  those  received  from  Killey.  _A.ny  such  intention 
would  be  very  improbable,  considering  that  the  liabilities 
would  not  all  be  due  for  two  years,  that  a  good  part  of  the 
partnership  assets  consisted  of  plant,  tools,  machinery,  &c., 
which  were  for  permanent  use  by  the  firm,  and  further, 
that  it  was  intended  to  put  the  business  and  assets  into  a 
company  as  soon  as  possible.  I  think  the  partnership  goods 
are,  under  the  deed,  just  as  free  to  be  dealt  with  accord- 
ing to  the  exigencies  of  the  partnership  as  if  no  such 
liabilities  existed,  and  that  the  assets  brought  in  by  Killey 
are  put  on  the  same  footing  as  those  brought  in  by  the 
Osbornes.  It  was  not  intended  to  sell  or  dispose  of  them 
in  any  way,  or  to  do  anything  to  provide  a  fund  for  the 
payment  of  the  liabilities  so  assumed, 

So  far,  therefore,  as  the  assets  are  concerned  the  liabili- 
ties in  question  were  not  placed  by  the  deed  in  any  higher 
relation  to  them  than  any  ordinarj^  debts.  The  partner- 
ship was  to  assume  the  liabilities, but  it  was  a  mere  agree- 
ment or  covenant,  and  was  quite  independent  of  the  assets. 

As  regards  an  ordinary  creditor  of  a  firm,  it  is  settled  by 
the  highest  authority  that  the  partners  are  not  trustees  for 
him,  he  has  no  equity  against  them  or  against  the  assets. 
In  Kendall  v.  Hamilton,  4  App.  Cas.  at  p.  517,  Lord  Cairns 
quotes,  with  approval,  a  passage  from  Lord  Eldon's  judgment 
in  Ex  parte  Williams,  11  Ves.  at  p.  5,  which  makes  the  posi- 
tion clear :  "  Among  partners  clear  equities  subsist,  amount- 
ing to  something  like  lien.  The  property  is  joint;  the  debts 
and  credits  are  jointly  due.  They  have  equities  to  dis- 
charge each  of  them  from  liability,  and  then  to  divide  the 
surplus  according  to  their  proportions.  But,  while  they 
remain  solvent,  and  the  partnership  is  going  on,  the  creditor 
has  no  equity  against  the  effects  of  the  partnership.  He 
may  bring  an  action  against  the  partners  and  get  judg- 
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ment,  and  may  execute  his  judgment  against  the  effects  Judgment, 
of  the  partnership.    But  when  he  has  got  tliem  into  his  Maclennan 
hands  he  has  them  by  force  of  the  execution,  as  the  fruit  of 
the  judgment,  clearly  not  in  respect  of  any  interest  he  had  in 
the  partnership  effects,  while  he  was  a  mere  creditor." 

A  trust,  as  I  understand  it,  is  an  equitable  obligation  in 
respect  of  property,  that  is  in  respect  of  some  specific 
property.  There  must  be  some  specific  property  on  which 
the  trust  is  to  attach  or  operate  :  Fleeming  v.  Howden, 
L.  R  1  H.  L.  (Sc.)  372 ;  Page  v.  Cox,  10  Ha.  163. 

I  find  absolutely  nothing  in  this  deed  giving  either  to 
Killey  or  to  Killey's  creditors  any  claim,  legal  or  equitable, 
upon  the  partnership  property,  and  the  above  authorities 
shew  that  the  mere  fact  of  being  creditors  would  give  no 
such  claim.  The  proper  conclusion,  therefore,  in  my  judg- 
ment, is  that  no  trust  was  created  by  or  arose  out  of  the 
deed  of  the  29th  of  February,  1884,  in  favour  of  either 
Killey  or  his  creditors  in  respect  of  the  notes  in  question. 

If  I  am  right  in  this  conclusion,  then  it  is  the  case 
merely  of  a  covenant  between  Killey  and  his  partners  that 
the  firm  would  pay  the  not9s.  I  think  it  is  well  settled 
no  trust  arises  out  of  such  an  agreement :  Colyear  v.  Lady 
Mulgrave,  2  Keen,  at  p.  98,  cited  with  approval  by  Strong, 
V.  C,  in  Mulholland  v.  Merriam,  19  Gr.  at  p.  294;  In  re 
Empress  Engineering  Co.,  16  Ch.  D.  at  p.  127,  per  Jessel, 
M.  R  : — "  A.  being  liable  to  B.,  C.  agrees  with  A.  to  pa}^  B., 
that  does  not  make  B.  cestui  que  trust ; "  In  re  Rotherham 
Alum  Co.,  25  Ch.  D.  at  p.  Ill,  per  Lindley  L.  J.  "An 
agreement  between  A.  and  B.  that  B.  shall  pay  C.  gives  C. 
no  right  of  action  against  B.  I  cannot  see  that  there  is  in 
such  a  case  any  difference  between  equity  and  common  law ; 
it  is  a  mere  question  of  contract and  Gandy  v.  Gandy, 
30  Ch.  D.  at  p.  68,  per  Cotton,  L.  J. 

The  high  authority  of  Lord  Eldon  may  also  be  cited 
on  this  branch  of  the  case.  In  Ex  parte  Williams,  Buck, 
13,  in  which  the  facts  were  exactly  the  same  as  here, 
the  creditor  of  the  individual  partner  sought  to  prove 
against  the  joint  estate,  the  partners  having  agreed  between 
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Judgment,  themselves  to  pay  his  debt.  The  case  was  argued  by  three 
Maclennan  of  the  most  eminent  equity  counsel  in  England,  and  if 
J-A-  Lord  Eldon  had  conceived  that  the  creditor  had  become 
cestui  que  trust  by  virtue  of  the  agreement  the  proof  would 
have  been  allowed  at  once.  But  Lord  Eldon  held  that  the 
creditor  must  make  out  an  agreement  with  the  firm  before 
he  could  prove. 

I  think  I  have  shewn  that  no  trust  attached  to  any  of 
this  firm's  assets  in  favour  of  the  plaintiff",  and  if  so  what 
is  there  in  the  nature  of  property  to  which  it  could  attach. 
It  is  admitted  that  a  chose  in  action  may  be  the  subject  of 
a  trust :  Lewin,  8th  ed,,  p.  47.  This  is  the  kind  of  case 
referred  to  by  Story  in  section  1250,  referred  to  by  the 
learned  Judge,  for  he  goes  on  to  say  :  "  Thus,  for  example, 
if  a  chose  in  action  not  negotiable  at  all,  or  not  negotiable 
by  the  local  law  *  *  should  be  passed  to  an  assignee, 
the  latter  would  be  entitled  in  equity  to  sue  the  party 
liable."  The  chose  here  was  the  covenant  between  Killey 
and  his  partners.  If  this  had  been  a  covenant  that  the 
Osbornes  would  pay  Killey's  liabilities  the  authorities  cited 
above  shew  that  no  trust  would  attach  to  the  covenant. 
Does  it  make  any  difference  that  the  covenant  is,  not  that 
the  Osbornes  shall  pay,  but  that  the  partnership  shall 
assume,  or  shall  pay  ?  On  principle  I  am  unable  to  see  how 
if  no  trust  attaches  to  the  one  kind  of  covenant  it  should 
attach  to  the  other.  But  the  case  before  Lord  Eldon,  before 
referred  to,  is  an  authority  that  both  cases  are  alike  in  this 
respect. 

But  even  if  we  were  to  suppose  that  a  trust  did  attach  to 
sueh  a  covenant,  what  would  be  the  effect  of  it  ?  It  is  a  cove- 
nant between  partners  as  to  something  to  be  done  by  the 
firm.  It  is  not  a  personal  undertaking  to  pay  by  either 
of  them.  Killey  could  not  sue  the  partners  at  law.  Upon 
any  breach  Killey  would  be  as  much  the  offender  as  the 
others,  and  it  follows  he  could  establish  no  personal 
liability  against  them  at  law.  The  only  effect  of  the  cove- 
nant, as  I  conceive,  is  that  Killey  could  himself  apply 
any  money  of  the  firm  which  might  be  available  to  the 
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payment  of  the  notes  as  they  matured  from  time  to  tiire*  J^Judgment. 
The  covenant  authorised  him  to  do  what  would  otherwise  Maclennan 
have  been  improper,  namely,  to  pay  his  private  debt  with 
the  partnership  money.  But  if  there  were  no  funds  in  hand, 
so  that  he  could  not  himself  pay  the  note,  what  remedy 
had  Killey  under  the  deed  ?  As  I  have  shewn  he  could 
not  sue  at  law,  he  could  not  call  on  his  partners  either  by 
action  or  otherwise  personally  to  pay.  His  only  remedy 
would  be  to  bring  a  suit  for  the  dissolution  and  winding-up 
of  the  partnership, in  order  that  this  part  of  their  partnership 
agreement  should  be  carried ^into  effect.  Now,  if  that  is  all 
Killey  could  do,  if  he  could  not  get  a  personal  order  against 
his  partners  to  pay  these  notes,  how  did  the  plaintiff  get 
into  a  position  to  do  that  ?  For  that  is  the  order  that  has 
been  made.  The  Osbornes  have  been  ordered' by  the  judg- 
ment to  pay  these  liabilities  personally. 

The  judgment  proceeds  on  the  theory  that  the  plaintiff 
a-s  cestui  que  trust,  through  her  trustee  Killey,  has  a  right 
to  enforce  this  covenant  of  the  partners  amongst  themselves. 
If  so  then  I  think  it  should  have  been  confined  to  a  judg- 
ment for  dissolution,  winding  up,  and  payment  of  the  plain- 
tiff's debt  out  of  Killey 's  share.  That  is  all  Killey  could 
get,  and  I  think  that  would  be  the  measure  of  the  plaintiff's 
right,  if,  as  the  Court  has  held,  Killey  was  her  trustee,  for 
I  do  not  suppose  any  one  would  contend  that  Killey  could 
under  the  covenant  insist  on  having  these  liabilities  paid 
either  in  priority  to  or  iJai^i  passu  with  the  ordinary  credi- 
tors of  the  firm. 

It  is  curious  to  observe  that  under  the  judgment  which 
the  plaintiff  has  recovered  against  Killey  on  the  notes, 
she  can  obtain  the  same  measure  of  relief,  as  she  could 
have  obtained  through  the  medium  of  a  trust  of  the  cov- 
enant contained  in  the  deed;  she  can  sell  his  interest  in  the 
partnership  under  her  execution,  which  is  the  same  interest 
which  would  be  reached  the  other  way. 

It  is  hardly  necessary  to  say  anything  further  on  the 
question  of  trust  but  this,  that  there  is  here  no  evidence 
whatever,  as  far  as  I  can  see,  of  any  assignment  to  the 
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Judgment,  plaintiff  of  the  chose  in  action,  on  which  alone  any  trust 
Maclennan  could  attach,  nor  any  evidence  that  Killey  in  any  other 

way  constituted  himself  trustee,  either  express  or  implied,. 

of  that  chose  in  action  for  the  plaintiff. 

It  remains  out  of  respect  to  the  learned  Judges  whose 

judgment  is  in  review  to  explain  why  I  think  the  case  of 

Gregory  v.  Williams,  3  Mer.  582,  does  not  govern  the 

present. 

The  learned  Judges  consider  that  in  Gregory  v. 
Williams  the  agreement  was,  not  to  pay  oiit  of  property, 
but  to  pay  generally.  As  to  this  I  respectfully  differ  from 
the  learned  Judges.  I  think  that  the  letters  written 
hy  Williams,  when  read  in  connection  with  the  bill  of  sale,, 
make  it  apparent  that  the  agreement  really  was  to  pay 
out  of  property.  Goods  had  been  assigned  to  him,  to  sell 
and  apply  the  proceeds  to  pay  w^hat  was  due  to  him,  and 
to  pay  the  surplus  to  Parker  the  debtor.  These  goods 
were  not  his,  they  were  the  goods  of  the  debtor.  Williams 
held  them  upon  trust,  and  then  he  writes  saying  he  will 
pay  another  debt  of  his  debtor.  He  could  I  conceive  mean 
nothing  else  than  he  would  pay  out  of  the  proceeds  of  the 
goods.  This  is  the  way  in  which,  after  careful  exami- 
nation, the  case  is  understood  by  the  Master  of  Rolls  and 
by  the  Lords  Justices  in  In  re  Empress  Engineering  Co., 
16  Ch.  D.  at  pp.  129,  130,  and  also  by  Strong,  V.  C,  in 
Mulholland  v.  Merriam,  19  Gr.  288. 

The  judgment  also  lays  some  stress  upon  what  took 
place  between  the  parties  after  the  partnership  was  formed 
— the  application  of  the  plaintiff  to  the  Osbornes  for  pay- 
ment, the  payment  of  part,  and  the  negotiations  for 
extension  of  time, —  and  it  has  been  argued  before  us  that 
these  circumstances  either  make  out,  or  help  to  make  out,, 
a  trust,  or  that  they  amount  to  an  independent  agreement 
by  the  partners  to  pay  the  notes,  on  which  the  judgment 
can  be  supported. 

For  the  reasons  already  stated,  I  am  respectfully  of 
opinion  that  these  matters  do  not  make  out,  or  help  to 
make  out,  a  trust  of  any  kind,  nor  do  I  think  that  any 
independent  agreement  has  been  proved. 
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I  am  of  opinion  that  to  entitle  the  plaintiff  to  sue  the  Judgment 
partners  for  this  debt  as  upon  an  agreement  by  them  to  Maclenna 
pay  it,  she  must  prove  some  consideration  for  it.  The 
consideration  which  is  usual  in  such  cases  is  the  extinguish- 
ment of  the  claim  against  the  original  debtor.  There  was 
nothing  of  that  kind  here.  So  far  from  thinking  of  giving 
up  or  releasing  her  original  debt,  this  lady  continued  to 
present  her  notes  to  Killey  for  payment  every  three 
months  as  they  became  due,  until  shortly  before  the  com- 
mencement of  the  action,  a  period  of  nearly  three  years, 
protested  them  for  non-payment,  and  notified  the  endorser 
of  the  dishonour.  Not  only  so,  but  she  sued  the  endorser  in 
this  very  action  on  the  notes  and  has  recovered,  and  now 
holds,  judgment  against  him  by  default.  I  can  hardly 
imagine  anything  to  prove  more  clearly  or  unequivocally 
than  these  acts  that  she  never  intended  to  give  up,  and 
never  did  give  up,  her  claim  against  the  original  debtor 
Killey. 

And  if  the  original  liability  of  Killey  on  the  notes 
remains,  there  is  no  other  consideration  proved,  or  even 
suggested,  which  would  support  an  action  against  the  firm. 

I  am  of  opinion,  therefore,  with  great  deference,  that  the 
appeal  should  be  allowed  with  costs  ;  that  the  judgment 
■appealed  from  should  be  reversed,  and  the  judgment  of  the 
late  Chief  Justice  Cameron  at  the  trial  restored. 

The  Court  being  divided  in  opinion,  the  appeal  was 
■'dismissed  with  costs. 

An  appeal  to  the  Supreme  Court  of  Canada  was  taken 
by  the  defendants,  the  Osbornes,  and  on  the  14th  of  June, 
1890,  judgment  was  given  allowing  the  appeal,  and  restor- 
ing the  judgment  of  Chief  Justice  Cameron  at  the  trial. 
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Anderson  v.  Canadian  Pacific  Railway  Company. 

Railways — Carriers — Destruction  of  luggage — Act  of  God— Limitation  of 
action— R.  S.  C.  ch.  109,  sec,  27. 

StatramenL  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Common  Pleas  Division,  reported  17  0.  R.. 
747,  and  came  on  to  be  heard  before  this  Court  (Hagarty> 
C.  J.  O.,  Burton,  Osler,  and  Maclennan,  J  J.  A.)  on  the 
15th  of  May,  1890. 

Bohinson,  Q.  C,  and  G.  T.  Blackstock,  for  the  appellants, 
W.  Neshitt,  and  A.  W.  Aytoun-Finlay,  for  the  respon- 
dent. 

The  appeal  was  limited  to  two  grounds :  (1)  that  the  ac- 
cident was  caused  by  the  Act  of  God  or  vis  major  :  (2)  that 
the  defendants  were  protected  by  the  limitation  clause,  R. 
S.  C.  ch.  109,  sec.  27,  the  accident  having  taken  place  more 
than  six  months  before  action. 

Judgment.       June  28th,  1890.    The  appeal  was  dismissed  with  costs. 

As  to  the  first  point  the  Court  agreed  with  the  Court 
below  and  thought  that  the  finding  of  the  j  ury  was  fully 
justified  by  the  evidence.  Upon  the  second  point  the 
appellants  also  failed,  Burton,  and  Maclennan,  J  J.  A, 
adhering  to  the  opinion  expressed  by  them  in  McArthur 
V.  The  Northern  and  Pacific  Junction  R.  W.  Co.,  17  A.  R. 
86,  that  the  section  was  ultra  vires,  and  Hagarty,  C.  J.  0., 
and  Osler,  J.  A.,  thinking  that  it  did  not  apply  to  an 
action  of  contract,  though  not  fully  discussing  the  question, 
as  such  discussion  was  unnecessary. 
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DoAN  V.  Michigan  Central  Railway  Company. 

Negligence — Contributory   negligen  ce — Railways —  Pleading — ' '  Not  Guilty 

by  Statute. " 

This  was  an  appeal  by  the  defendants  from  the  judg- Statement, 
ment  of  the  Common  Pleas  Division,  reported  18  0.  R.  482, 
and  came  on  to  be  heard  before  this  Court  (Hagarty, 
C.  J.  O.,  Burton,  Osler,  and  Maclennan,  J  J.  A.,)  on  the 
19th  of  May,  1890. 

H.  Symons,  for  the  appellants. 

G.  T.  Blachstock,  for  the  respondent. 

June  28th,  1890.  The  Court  allowed  the  appeal  with  judgment, 
costs  and  restored  the  judgment  of  Street,  J.,  at  the  trial. 

The  Court  held  that  evidence  of  contributory  negligence 
is  properly  admissible  under  a  defence  of  "  Not  Guilty  by 
Statute  '\  without  any  special  plea  of  contributory  neglig- 
ence, and  that  at  any  rate  in  this  case,  even  if  strictly 
speaking  the  evidence  were  not  admissible  as  the  pleadings 
stood,  still,  it  having  been  given  without  objection,  the 
plaintiff  could  not  afterwards  complain. 

The  Court  also  held  that,  upon  the  evidence,  the  finding 
of  the  jury  as  to  contributory  negligence,  w^as  proper  and 
that  the  action  therefore  failed. 
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Owen  Sound  Steamship  Company  v.  Canadian  Pacific 
Railway  Company  et  al. 

Railways — Joint  traffic  agreement — Ultra  vires. 

Statement.  This  was  an  appeal  by  the  defendants  and  a  cross-appeal 
by  the  plaintiffs  from  the  judgment  of  the  Common  Pleas 
Division,  reported  17  0.  R.  691,  both  of  which  came  on  to 
be  heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  JJ.  A.,)  on  the  19th  and  20th  of 
May,  1890. 

D.  E.  Thomson,  Q.  C,  and  George  Bell,  for  the  plaintiffs. 
McCarthy,  Q.  C,  and  G.  T.  Blackstock,  for  the  defendants. 

Judgment.  June  28th,  1890.  [The  appeal  and  cross-appeal  were 
dismissed  with  costs. 

The  Court  held,  for  substantially  the  same  reasons  as 
those  given  in  the  Court  below,  that  the  agreement  between 
the  plaintiffs  and  the  Toronto  Grey  and  Bruce  Railway 
Company  was  a  valid  agreement,  and  they  therefore  did 
not  discuss  the  question  as  to  the  validation  of  that  agree- 
ment by  the  subsequent  legislation. 

The  Court  agreed  with  the  Court  below  upon  the  ques- 
tion of  the  termination  of  the  agreement. 


XVII.]         ERIE  AND  NIAGARA  R.  W.  CO.  V.  ROUSSEAU. 


483 


The  Erie  and  Niagara  Railway  Company  v. 
Rousseau  et  al. 

Railways — Lands  acquired  Jor  railway  purposes — Statute  of  Limitations. 

A  title  by  possession    may  be    acquired   as  against  a  railway  com- 
pany to  lands  originally  obtained  by  them  for  railway  purposes. 
Bobbettv.  South  Eastern  R.  W.  Co.,  9  Q.  B.  D.  424,  approved. 
Judgment  of  Falconbeidge,  J.,  affirmed. 

This  was  an  appeal  from  the  judgment  of  Falconbridge,  statement. 

J. 

The  action  was  brought  by  the  plaintiffs  to  recover 
possession  of  certain  lands  in  the  town  of  Niagara  to  which 
the  defendants  claimed  title  by  virtue  of  the  Statute  of 
Limitations. 

The  lands  in  question  were  conveyed  to  the  plaintiffs  by 
the  Bank  of  Upper  Canada,  who  were  the  grantees  from 
the  Crown,  on  the  19th  of  March,  1866,  and  the  plaintiffs 
re-conveyed  them  to  the  bank  by  way  of  mortgage  to  secure 
a  balance  of  purchase  money.  The  mortgage  not  being 
paid,  the  trustees  of  the  bank,  in  whom  in  consequence  of 
the  failure  of  the  bank  the  mortgaged  property  had  become 
vested,  brought  an  action  for  the  recovery  of  the  land,  and 
the  plaintiffs  also  brought  an  action  against  the  trustees 
(presumably  for  redemption  though  this  was  not  shewn  in 
evidence)  in  which  a  decree  was  made  by  consent  on  the 
15th  of  September,  1869,  vesting  the  lands  in  question  in 
certain  persons  and  the  trustees  of  the  bank,  and  directing 
these  persons  and  the  trustees  of  the  bank  to  execute  to 
the  present  plaintiffs  a  lease  in  perpetuity  at  a  nominal 
rental  of  so  much  of  the  lands  and  premises  in  question  in 
that  action  as  were  then  actuall}^  used  and  enjoyed  by  the 
present  plaintiffs  for  railway  purposes,  the  description 
including  the  land  in  question  in  the  present  action.  It 
was  not  shown  that  any  lease  had  been  executed  in  pursu- 
ance of  this  decree,  and  it  was  admitted  that  the  defendants 
and  their  predecessors  in  title  had  been  in  actual  and 
exclusive  possession  of  the  land  in  question  for  more  than 
twelve  years  before  the  commencement  of  the  action. 
62 — vol.  xvii.  a.r. 
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Statement.      The  action  came  on  for  trial  before  MacMahon,  J.,  at  St. 

Catharines  on  the  15th  of  October,  1888,  when  an  order 
was  made,  by  consent,  referring  the  action  and  all  questions 
therein  to  Senkler,  Co.  J.,  of  the  county  of  Lincoln,  who 
subsequently  made  a  report  in  favour  of  the  defendants, 
and  an  appeal  by  the  plaintiffs  from  this  report  was  dis- 
missed by  Falconbridge,  J. 

The  plaintiffs  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton,  Osler,. 
and  Maclennan,  JJ.A.)  on  the  21st  of  May,  1890. 

H.  Symons,  for  the  appellants.  The  defendants  could 
not  obtain  a  title  by  possession  to  the  land  in  question  in 
this  action.  This  land  was  leased  to  the  plaintiffs  for 
"  railway  purposes,"  and  must  be  held  for  such  purposes  and 
cannot  be  alienated  voluntarily  or  involuntarily.  The 
plaintiffs  could  not  execute  a  conveyance  which  would  vest 
the  title  in  the  defendants,  or  in  any  way  alienate  the 
land,  and  they  cannot  therefore  by  mere  acquiescence 
enable  the  defendants  to  acquire  title.  The  property  was 
held  by  the  plaintiffs  for  a  special  object  of  a  public 
character,  and  they  have  no  power  to  grant  any  right  in 
derogation  of  that  object.  Strictly  speaking  the  plaintiffs 
have  no  title  to  the  land  itself,  but  by  the  lease  were 
granted  merely  an  easement  over  it,  and  the  defen- 
dants have  not  acquired  title  to  that  easement.  More- 
over the  plaintiffs  being  lessees,  and  the  reversion 
having  been  transferred  from  the  Bank  of  Upper  Canada 
to  the  Crown,  no  title  can  be  acquired  under  the 
Statute  of  Limitations.  Assuming,  however,  that  a  lease 
in  perpetuity  is  equivalent  to  a  deed  in  fee  simple,  and 
that  the  land  is  held  by  the  railway  for  railway  purposes» 
without  any  special  restrictions,  still  that  amounts  to  a 
dedication  of  the  land  for  railway  purposes,  and  a  general 
Statute  of  Limitations  cannot  over-ride  the  special  right 
acquired  by  the  railway  under  its  Acts.  In  England  rail- 
ways have  power  to  hold  surplus  lands  and  as  to  surplus 
lands  the  Statute  of  Limitations  applies  :  Bobbett  v.  South 
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Eastern  R.  W.  Co.,  9  Q,  B.  D.  424.  This  case  has  been  Argument, 
relied  on  by  the  learned  referee,  but  does  not  apply  because 
there  is  no  such  power  in  this  country,  and  all  lands  held 
by  the  railway  must  be  held  for  the  purposes  of  the  rail- 
way or  can  be  dealt  with  only  for  the  benefit  of  the 
railway. 

H.  H.  Collier,  for  the  respondents.  The  original  estate 
of  the  plaintiffs  in  the  land  was  an  estate  in  fee  simple,  or 
what  was  equivalent  to  an  estate  in  fee  simple  :  Gapel  v. 
Buszard,  6  Bing.  150,  and  therefore  nothing  passed  to  the 
Crown  from  the  Bank  of  Upper  Canada.  Even  if  any 
interest  passed  to  the  Crown  that  interest  is  not  affected. 
If  the  plaintiffs  have  only  an  easement  as  alleged  then  the 
action  must  fail  because  it  is  brought  to  recover  possession 
of  the  land,  and  not  to  restrain  interference  with  an  ease- 
ment: St.  Julian  v.  Cowley,  1  C.  &  P.  123;  Ridout 
V.  Harris,  17  C.  P.  88.  The  plaintiffs  were  owners  of  the 
land,  and  the  Statute  of  Limitations  clearly  applies.  In 
Bohhett  V.  South  Eastern  R.  W.  Co.,  9  Q.  B.  D.  424,  it  was 
held  that  the  Statute  of  Limitations  would  have  applied 
even  if  the  lands  in  question  had  not  been  surplus  lands, 
and  this  case  is  approved  in  Norton  v.  London  and  North 
Western  R.  W.  Co.,  13  Ch.  D.  268. 

H.  Symons,  in  reply. 

June  28th,  1890.    The  judgment  of  the  Court .  was 
delivered  by 

OSLER,  J.  A. : — 

[The  learned  J udge  stated  the  facts  as  above  set  out,, 
and  continued  :] 

It  was  not  shewn  that  any  lease  had  been  executed  in 
pursuance  of  the  decree,  but  it  may  be  assumed  in  the 
plaintiffs'  favour  that  they  have  an  equitable  title  to  such 
an  interest  as  would  have  been  conferred  upon  them  by  such 
an  instrument  as  is  mentioned  in  the  decree.  That  at  all 
events  is  what  they  rely  upon. 
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Judgment.  Their  first  contention  is  that  they  acquired  under  the 
OsLER  decree  an  easement  only,  over  the  land  in  question,  of  which 
the  possession  has  not  been  enjoyed  by  the  defendants  for 
a  period  long  enough  to  deprive  them  of  it.  If  this  conten- 
tion was  well  founded  it  would  be  destructive  of  the  action, 
which  is  to  recover  the  land,  not  to  restrain  the  defendants 
from  interfering  with  the  easement.  I  agree  however  with 
the  learned  referee,  that  to  whatever  the  plaintiffs  resort 
as  the  root  of  their  title,  whether  it  be  the  conveyance 
from  the  grantees  of  the  Crown  (the  Bank  of  Upper 
Canada)  or  the  decree,  it  is  the  land  itself  which  was  con- 
veyed and  granted,  and  not  a  mere  easement  over  it. 

Next  they  say  that  the  defendants  cannot  acquire  a  title 
by  the  Statute  of  Limitations  because  the  plaintiffs  are 
merely  lessees,  or  owners  of  the  land  for  railway  purposes, 
and  that  as  well  by  limitation  of  their  statutory  powers  as 
by  the  terms  of  the  lease  as  defined  by  the  decree  they 
would  be  unable  to  alienate  the  land  for  other  purposes,  or 
to  execute  a  conveyance  which  would  vest  any  title  in  the 
defendants. 

The  plaintiffs  referred  to  the  Act  of  incorporation  of  the 
Erie  and  Ontario  Railway  Company,  5  Wm.  lY.  ch.  19,  as 
containing  their  charter  powers,  but  as  that  company 
afterwards  and  before  the  year  1866,  appears  to  have  been 
"  vested  in  and  incorporated  with  "  the  Erie  and  Niagara 
Railway  Company,  formerly  the  Fort  Erie  Railway  Com- 
pany, under  the  27  Vic.  ch.  59,  we  must  look  at  the  pro- 
visions of  the  latter  Act  to  ascertain  the  plaintiffs'  powers, 
and  among  other ''clauses  of  the  Railway  Clauses  Act,  C.  S. 
C.  ch.  66,  which  are  incorporated  with  and  made  part  of  the 
Act  by  section  17,  is  section  9  (2),  which  empowers  the  rail- 
way company  to  purchase,  hold,  and  take  lands  necessary 
to  the  construction,  maintenance,  accommodation,  and  use 
of  the  railway,  and  also  to  alienate,  sell,  and  dispose  of  the 
»  same.  Even  under  the  Act  which  incorporated  the  Erie 
and  Ontario  Company,  that  company  are  by  the  first  section 
declared  capable,  not  only  of  purchasing  and  holding  any 
estate,  &;c.,  for  the  use  of  the  company,  but  also,  of  letting. 
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selling  and  otherwise  departing  therewith  for  the  benefit  Judgment, 
and  on  account  of  the  company  from  time  to  time  as  they  Obler 
shall  deem  necessary  and  expedient.    But  as  I  have  said 
the  plaintiffs'  powers  at  the  date  of  the  transactions  in 
question  seem  to  have  been  the  (possibly)  more  extensive 
ones  conferred  by  the  Act  27  Vic.  ch.  59. 

It  is  an  entire  mis-apprehension  of  the  terms  of  the 
decree,  and  the  lease  thereby  directed  to  be  executed,  to 
suppose  that  it  contains  (as  argued)  a  limitation  of  the 
purposes  for  which  the  land  is  granted.  The  words  "  for 
rail  way  purposes  proper  "  are  merely  part  of  the  descrip- 
tion of  the  property  granted,  i.  e.,  so  much  of  the  land  now 
actually  used  by  the  Erie  and  Ontario  Railway  "for  railway 
purposes  proper,"  that  is  to  say,  &c. 

There  is  no  evidence  that  the  land  in  question  is  part  of 
the  permanent  way  (if  that  would  have  made  any  differ- 
ence), or  essential  to  the  use  and  enjoyment  of  the  railway 
as  a  public  concern.  Probably  as  a  matter  of  convenience 
or  even  profit  it  would  be  useful  to  the  company ,'and  they 
may  have  to  acquire  it  again.  But  I  see  no  reason  for 
believing  that  they  could  not  have  sold  it  or  leased  it  if 
they  had  desired  to  do  so,  and  that  being  the  case  I  think 
they  were  liable  to  lose  it  by  the  operation  of  the  Statute 
of  Limitations  if  they  permitted  or  overlooked  the  defen- 
dants' occupation  for  the  necessary  period.  The  case  really 
falls  within  the  express  words  of  the  fourth  section  of  the 
Real  Property  Limitation  Act,  R.  S.  O.  (1887)  ch.  111. 
There  are  no  words  in  the  defendants'  charter  to  control  the 
operation  of  that  Act,  and  in  Bohbett  v.  South  Eastern  R. 
W.  Co.,  9  Q.  B.  D.  424,  it  was  held  by  Denman,  J.,  that  the 
mere  fact  that  land  of  a  railway  company  is  required  for 
the  purposes  of  their  undertaking,  and  is  not  superfluous 
land,  does  not  prevent  an  occupier  who  has  had  exclusive 
adverse  possession  for  twelve  years  from  becoming  thereby 
entitled  to  the  land  under  the  Statute  of  Limitations.  No 
doubt  the  case  did  not  in  the  end  turn  upon  that  point, 
but  it  was  very  carefully  considered  by  the  learned  Judge, 
and  the  plaintiffs  have  not  in  my  opinion  succeeded  in 
shewing  that  he  was  wrong. 
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Judgment.      I  refer  also  to  Norton  v.  London  and  North  Western  R. 
W.  Co.,  13  Ch.  D.  268. 
J-^-  The  right  of  the  reversioner  at  the  termination  of  the 

lease  in  perpetuity  is  not  a  matter  which  either  of  the 
parties  need  greatly  concern  themselves  with  at  present.* 
As  regards  the  plaintiffs'  interest  in  the  land  I  think  it  is 
gone,  and  the  appeal  should  therefore  be  dismissed.  The 
reasons  of  appeal  suggest  that  the  Limitation  Act  is  ultra 
vires  the  Provincial  Legislature  as  regards  the  plaintiffs. 
I  only  refer  to  this  to  say  that  the  point  was  not  argued, 
and  calls  for  no  observations. 

A'ppeal  dismissed  with  costs. 


*  See  Doe  v.  Gardner,  12  C.  B.  319. 
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Cameron  v.  Cusack. 

Fraudulent  conveyance — Intent  to  defeat  creditor. 

A  conveyance  made  by  a  debtor,  in  good  faith,  of  his  assets  to  pay  his 
existing  debts,  cannot  be  impeached  by  one  who  at  the  time  has  a  right 
of  action  against  him  for  a  tort  and  subsequently  recovers  judgment, 
even  though  the  conveyance  is  made  because  of  the  threatened  action, 

-Judgment  of  Rose,  J.,  18  0.  R.  520,  reversed. 

This  was  an  appeal  from  the  judgment  of  Rose,  J.  Statement, 
reported  18  0.  E,.  520,  upon  the  trial  of  an  interpleader 
issue. 

The  defendant  in  the  interpleader  issue  was  the  assignee 
of  a  judgment  recovered  by  her  father  against  one  A.  M. 
Cameron,  for  her  seduction,  and  the  question  involved  in 
the  issue  was  the  validity  of  a  certain  transfer  and  assign- 
ment of  property  made  by  A,  M.  Cameron  to  his  brother, 
the  plaintiff  in  the  issue,  who  paid  A.  M.  Cameron  $150, 
and  assumed  his  liabilities.  The  cause  of  action  had  arisen 
before  the  assignment  in  question  was  made,  but  judgment 
was  not  recovered  until  some  months  afterwards. 

The  issue  was  tried  before  Rose,  J.,  at  St.  Thomas,  at 
the  Autumn  Assizes  of  1889.  Judgment  was  reserved,  and 
was  subsequently  delivered  in  favour  of  the  defendant,  the 
learned  J adge  holding  that  the  transaction  impeached  was 
entered  into  with  intent  to  defeat  the  claim  for  which  the 
plaintiff's  father  had  recovered  judgment. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton,  Osler, 
and  Maclennan,  JJ.A.)  on  the  19th  of  May,  1890. 

J.  M.  Glenn,  for  the  appellant.  The  transfer  of  the  pro- 
perty in  question  to  the  plaintiff  having  been  made  for 
valuable  consideration  it  was  incumbent  upon  the  defen- 
dant to  prove  actual  and  express  intent  on  the  part  of  A. 
M.  Cameron  to  defeat  delay  or  defraud  William  Cusack, 
who  afterwards  recovered  judgment  against  him,  but  the 
defendant  has  wholly  failed  to  prove  any  such  intent :  May 
■on  Fraudulent  Conveyances,  2nd  ed.,  p.  84  ;  In  re  Johnson, 
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Argument.  Golden  V.  Gillam,  20  Ch.  D.  389,  51  L.  J.  Ch.  503.  There 
was  no  intention  to  defraud,  but  only  the  bond  fide  intention 
to  pay  the  creditors  and  prevent  the  assets  being  wasted. 
The  transaction  cannot  be  attacked  as  a  preference,  because 
it  clearly  does  not  come  within  the  Assignments  and  Pre- 
ferences Act,  R  S.  O.  (1887),  ch.  124,  as  the  defendant  was 
not  a  creditor  at  the  time  of  the  transaction  in  question, 
and  the  Statute  of  Elizabeth  does  not  apply  to  preferences 
at  all.  Having  therefore  the  right  to  prefer  particular 
creditors  the  assignor  must  surely  have  had  the  right  to 
sell  to  a  stranger  who  undertook  to  pay  these  creditors : 
York  County  Bank  v.  Carter,  38  Pa.  St.  446,  and  no  infer- 
ence of  an  intent  to  defeat  any  particular  creditor  can  be 
drawn  from  the  mere  fact  that  a  preference  is  being  given 
to  some  other  creditor.  It  was  the  debtor's  duty  to  pay 
his  trade  creditors  out  of  his  trade  assets,  and  in  endeavour- 
ing to  provide  for  their  payment  he  was  only  acting 
properly  and  fairly :  Lewkner  v.  Freeman,  1  Eq.  Cas.  Ab. 
148.  Ex  parte  Mercer,  17  Q.  B.  D.  290,  governs  this  case, 
and  is  not  distinguishable  as  the  learned  Judge  below 
holds.  That  case  was  really  not  as  strong  a  case  in  favour 
of  the  assignor  as  the  present  case.  There  there  was  a 
mere  voluntary  settlement  made  after  service  of  the  writ, 
but  yet  the  debtor's  denial  of  any  fraudulent  intent  was 
accepted  as  final.  Barling  v.  Bishopp,  29  Beav.  417, 
relied  on  in  the  Court  below,  is  distinguishable.  That 
was  a  case  of  a  voluntary  conveyance  made  just  before 
the  trial,  and  no  explanation  whatever  was  given. 

J.  S.  Robertson,  for  the  respondent.  Under  the  Statute 
of  Elizabeth,  as  explained  by  R.  S.  O.  (1887),  ch.  96,  the 
mere  intention  to  transfer  the  property  is  not  enough  to 
support  the  transaction.  Good  faith  must  be  shown  in 
addition.  It  is  true  that  under  the  Statute  of  Elizabeth  a 
man  may  prefer  one  creditor  to  another  if  that  is  the  real 
purpose  of  the  transaction,  but  he  cannot  in  preferring  one 
creditor  really  attempt  to  defeat  another :  Knox  v.  Traver, 
24  Gr.  477.  It  is  clear  that  in  this  case  to  defeat  was  the 
primary  object.    In  Ex  parte  Mercer,  17  Q.  B.  D.  290, 
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there  was  no  finding  of  fact  on  conflicting  evidence  as  Argument, 
there  is  here.  In  re  Johnson,  Golden  v.  Gillam,  20  Ch.  D. 
389,  follows  the  doctrine  of  Wood  v.  Dixie,  7  Q.  B.  892,  but 
Wood  V.  Dixie,  and  that  class  of  cases,  are  not  law  in  this 
country,  and  moreover  in  In  re  Johnson,  there  was  a 
finding  of  fact  against  intent. 
J.  if,  Glenn,  in  reply. 

June  28th,  1890.    Hagarty,  C.J.O.  :— 

The  evidence  in  this  case  consisted  merely  of  the  plain- 
tiff and  one  witness  called  by  him.  There  was  no  dispute 
on  the  facts,  and  no  question  of  credibility  involved. 

T  think  the  learned  Judge  rightly  held  that  the  defend- 
ant's action  in  selling  his  property  was  in  consequence  of  his 
being  threatened  with  the  Cusack  action,  and  that  he  left 
the  country  in  consequence  thereof.  But,  if  we  held  that 
the  conveyance  of  his  property  to  plaintiff  is  to  be  set 
aside  under  13  Eliz.,  as  explained  by  our  Ontario  Act, 
I  think  we  make  a  serious  inroad  on  the  right  of  a  debtor 
to  convert  his  property  into  money  for  the  legitimate 
purpose  of  paying  all  his  creditors  alike  without  preference, 
merely  on  the  ground  that  the  seller  is  threatened  with  an 
action  for  some  tort,  the  result  of  which  is  wholly  specu- 
lative, both  as  to  its  success  or  defeat,  or  in  the  possible 
amount  of  damages. 

A  man  may  be  threatened  with  actions  for  libel,  slander, 
trespass  to  lands,  or  other  like  claims.  Now  he  may 
possibly  decide  on  going  to  reside  in  another  country,  but 
thinks  it  right  first  to  pay  all  his  jnst  debts.  He  may 
think  that  his  available  means  can  be  better  employed  in 
paying  his  existing  debts  than  be  frittered  away  in  costly 
litigation,  or  swallowed  up  by  some  large  verdict  to  be 
hereafter  recovered  against  him.  He  does  so,  and  then 
departs. 

I  hardly  see  how  such  a  proceeding  can  be  justly  char- 
acterized as  a  fraud  or  a  fraudulent  violation  of  a  statute 
which  does  not  pretend  to  forbid  the  paying  of  one  person 
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Judgment.  {^1  preference  to  another,  or  to  regulate  the  rights  and 
Hag  ARTY    duties  of  the  debtor  in  discharging:  his  liabilities. 

C  J  0  o 

It  must  be  remembered  that  the  vast  majority  of  cases 
in  which  conveyances  of  property  have  been  attacked 
under  this  statute  have  been  cases  of  voluntary  settlements . 
The  cases  referred  to  by  my  brother  Osler  deal  with  the 
difficulties  to  be  surmounted  by  those  impeaching  a  con- 
veyance for  full  value. 

When  this  dealing  took  place  between  the  brothers,  there 
was  no  creditor  left  out.  The  defendant  and  her  assignor 
were  not  creditors. 

If  he  had  made  an  assignment  to  the  plaintiff  under  our 
Assignment  Act,  the  defendant  would  have  got  nothing, 
though  all  the  creditors  would  have  had  their  share.  He 
could  have  publicly  sold  all  his  effects  by  auction,  and 
beyond  possibly  getting  him  arrested  on  a  Judge's  order  as 
about  to  leave  the  country,  the  defendant  and  her  father 
would  be  powerless.  They  could  not  interfere  with  his 
■disposition  of  his  property. 

The  remarks  of  the  Judges  in  Ex  parte  Mercer,  17 
Q.  B.  D.  290,  where  a  voluntary  settlement  was  upheld 
against  a  subsequently  obtained  judgment  for  damages 
for  breach  of  promise  are  very  applicable  to  this  case. 

I  think  that  we  must  allow  the  appeal,  as  I  am  unable 
to  hold  on  the  evidence  that  this  transfer  of  property 
comes  within  the  statute. 

We  are  not  now  discussing  the  merits  or  demerits  of  the 
plaintiff's  brother.  His  conduct  as  regards  the  defendant 
may  be,  and  we  must  after  judgment  assume  that  it  was, 
indefensible.  The  question  is  one  of  importance  as  to  the 
right  of  a  debtor  to  apply  his  property  to  -pay  all  his  actua  1 
debts,  and  must  be  dealt  with  on  general  principles. 

Osler,  J.  A. : — 

The  case  is  admittedly  not  within  the  Assignments  and 
Preferences  Act,  K  S.O.  (1887,)  ch.  124,  and  the  transaction 
can  only  be  attacked  under  13  Eliz.,  ch.  5,  as  explained  by 
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our  Provincial  Act,  K  S.  0.  (1887)  ch.  96,  which  would  Judgment. 

seem  to  have  been  passed   merely  for  the  purpose  of  Osler 
declaring  that  it  had  not  been  properly  expounded  in  Smith  ^• 
V.  Moffatt,  28  U.  C.  R.  486. 

I  take  the  law  to  be  that  if  the  purchaser  knows  that 
-the  intent  of  the  grantor  is  to  defraud  his  creditors,  the 
fact  that  he  has  paid  a  valuable  consideration,  and  that 
the  property  was  intended  to  pass  to  him,  will  not  avail 
him.  There  must  be  bona  fides  on  his  part.  That  is  to 
say,  ignorance  of  the  fraudulent  intent  on  the  part  of  the 
vendor.  Mere  intention  that  the  property  shall  pass,  and 
payment  of  a  valuable  consideration,  will  not  save  him. 

In  the  present  case  a  valuable  consideration  was  paid 
by  the  purchaser  (the  plaintiff)  which  was  very  nearly,  if 
not  quite,  the  real  value  of  the  property  acquired  by  him, 
and  there  is  no  doubt  that  the  property  was  intended  to 
pass  to  him  for  his  own  use,  unaffected  by  any  secret  trust 
or  reservation  in  favour  of  the  settlor. 

The  action  in  which  the  judgment  now  in  question  was 
recovered  had  not  then  been  commenced.  The  plaintiff 
therein  w^as  not  a  creditor ;  his  cause  of  action  was  for  the 
alleged  seduction  of  his  daughter.  He  was,  however,  no 
•doubt  a  person  w^ithin  the  prohibition  of  the  statute  of 
Elizabeth,  a,nd  entitled,  on  recovering  judgment,  to  attack 
any  transaction  devised  and  contrived  to  hinder,  delay,  or 
defraud  him. 

The  case  of  In  re  Johnson,  Golden  v.  Gillam,  20  Ch.  D. 
389,  appears  to  mo  to  have  a  strong  bearing  upon  the 
way  in  which  this  case  should  be  dealt  with. 

There  one  J.  by  deed  of  gift  granted  farming  property 
in  trust  for  her  daughters,  in  consideration  of  which 
they  agreed  to  pay  the  debts  incurred  by  J.  up  to  the  date 
of  the  deed  in  managing  the  farm,  and  to  maintain  J.  She 
had  no  other  property,  and  the  plaintiff's  debt  not  having 
been  incurred  in  connection  with  the  farm,  was  defeated 
by  the  deed.  The  Court  found  that  the  deed  was  an 
honestly  intended  family  arrangement,  not  executed  with 
the  object  of  defeating  creditors,  and  upheld  it  as  valid 
under  the  statute. 
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Judgment.  T  quote  the  language  of  Mr.  Justice  Fry:  (p.  892)  It  is 
OsLER  obvious  that  the  intent  of  the  statute  is  not  to  provide 
J. A.  equal  distribution  of  the  estates  of  debtors  among  their 
creditors,  *  *  *  nor  is  it  the  intent  of  this  statute  to 
prevent  any  honest  dealing  betw^een  one  man  and  another, 
although  the  Tesult  of  such  dealing  may  be  to  delay  credi- 
tors. *  *  *  The  effect  on  a  deed  of  this  sort  of  its  being 
for  good  consideration  is  very  great.  It  does  not  necessarily 
shew  that  the  deed  ma}^  not  be  void  under  the  statute, 
because  in  many  cases  good  consideration  has  been  proved, 
and  yet  the  object  of  the  deed  has  been  to  defeat  and 
delay  creditors  •  *  *  *  and  the  fact  that  there  has 
been  good  consideration  will  not  uphold  the  deed.  But 
nevertheless  it  is  a  material  ingredient  in  considering  the 
case,  and  for  very  obvious  reasons  :  the  fact  that  there  is 
valuable  consideration  shews  at  once  that  there  may  be 
purposes  in  the  transaction  other  than  the  defeating  or 
delaying  of  creditors,  and  renders  the  case,  therefore,  of 
those  who  contest  the  deed  more  difficult." 

Harman  v.  Richards,  10  Ha.  89,  is  referred  to  and  a 
passage  cited  from  judgment  of  Turner,  L.  J.:  "  Those  who 
undertake  to  impeach  for  mala  fides  a  deed  which  has 
been  executed  for  valuable  consideration,  have,  I  think,  a 
task  of,  great  difficulty  to  discharge." 

Having  given  the  case  all  the  attention  in  my  power,  I 
feel  constrained  with  great  respect  for  my  learned  brother 
Rose,  to  come  to  the  conclusion  that  the  evidence  does  not 
sufficiently  establish  a  fraudulent  intent  on  the  pait  of  the 
grantor  as  against  the  presumption  of  hona  fides  arising 
from  the  sale  out  and  out  for  a  valuable  consideration,  and 
the  disposition  of  all  but  a  trifling  proportion  of  the  pur- 
chase money  in  payment  of  actual  creditors. 

The  evidence  relied  on  being  in  small  compass,  I  quote 
it.  After  having  explained  upon  the  examination  in  chief, 
the  bargain  between  his  brother  and  himself,  which  sub- 
stantially was  that  he  should  give  the  brother  $150,  take 
all  the  proper  ty,  and  "  pay  all  liabilities/'  the  plaintifl"  thus- 
proceeds  on  his  cross-examination: 
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"  Q.  When  did  your  brother  leave?  A.  He  left  in  August,  Ju^lgment. 


His  Lordship. — Q.  Wher6  did  he  go  ?  A.  He  went  to 
Chicago. 

Mr.  Macdougall. — Q.  Why  did  he  go  away  ?  A.  Well, 
he  went  away  to  Chicago. 

Mr.  Macdougall. — Q.  Why  did  he  go  away  ?  A.  Well, 
he  went  away  on  account  of  the  reports  that  were  circulat- 
ed about  him  that  he  had  seduced  Miss  Cusack. 

Q.  He  vfent  away  because  he  had  seduced  Miss  Cusack  ? 
A.  So  he  told  me.  ' 

Mr.  Glenn. — He  did  not  say  that. 

Witness. — He  did  not  say  that  he  had  seduced  her,  but 
the  reports  were  that  he  had  seduced  her,  but  he  denies  it. 

Mr.  Macdougall. — Q.  You  knew  he  was  charged  with 
it,  too  ?    A.  I  heard  so. 

Mr.  Macdougall. — But  he  knew  that  the  action  was  to 
be  brought  against  him  ?  A.  He  did  not  say  anything  to 
me  about  it. 

Q.  Did  he  not  go  away  on  account  of  that|?  A.  I  can- 
not tell  you. 

His  Lordship. — We  have  it  so  far,  he  disposed  of  his 
business  because  of  these  reports,  or  rather  he  went  away 
because  of  these  reports. 

Mr.  Macdougall. — You  knew  he  went  away  on  that 
account,  yourself  ?  A.  I  knew  that  was  his  principal  cause 
for  going,  at  least  so  he  told  me. 

Q.  Will  you  undertake  to  swear  before  his  Lordship  that 
you  did  not  do  this  in  order  to  help  your  brother  away  ? 
A.  No,  sir,  I  did  not. 

Q.  You  swear  that  positively,  that  you  did  not  ?  A.  I 
do,  sir,  I  did  not  want  to  do  it  to  help  him  away.  1  did 
my  best  to  keep  him;  I  did  not  want  him  to  go. 

Q.  What  means  did  you  take  to  ascertain  what  amount 
of  debts  he  had  ?  A.  I  took  the  statement  he  gave  me 
there  for  it. 

Q.  How  about  this  $150.  How  did  you  arrive  at  that 
price  for  the  goods  ?  A.  Well,  he  told  me  he  would  take 
that,  if  I  would  give  him  that,  he  would  take  it. 


a  year  ago  last  August. 


OSLER 

J.  A. 
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Judgment,  Yoli  had  not  taken  any  inventory  of  the  stock,  or 

OsLER     goods,  or  put  any  price  upon  them  yourself  ?    A.  No,  only 
just  what  he  told  me  there  wa^j  there. 

Q.  Who  made  the  proposition  first  that  the  interest  in- 
the  goods  should  be  transferred  to  you  ?  Who  was  it  made 
the  proposition  first,  or  how  did  it  come  about?  A.  I  could, 
not  say  exactly  how  it  came  about ;  he  was  determined  to 
go. 

Q.  He  was  determined  to  go,  and  you  say  you  were  re- 
sisting his  going  ?    A.  Well,  I  did  not  want  him  to  go. 

Q.  But  he  was  determined  to  go  ?    A.  Yes,  sir. 

Q.  So  that  the  commencement  of  the  negotiations  or  the 
bargaining  was  entirely  on  his  part  at  the  suggestion  of 
Kirkland,  that  you  should  take  the  goods  ?  A.  I  would; 
not  say  whether  it  was  his  suggestion,  forget  now  whether 
it  was  Mr.  Kirkland  or  him  that  made  the  suggestion. 

Q.  But  Kirkland  was  acting  with  him  ?  A.  No,  he  was 
there  when  he  says  if  you  are  going,  he  said  he  wanted  toc 
dispose  of  the  goods  and  get  his  creditors  paid. 

Q.  In  that  very  conversation  that  this  girl's  name  was 
mentioned  ?    A.  No,  sir. 

Q.  Was  it  not  talked  of  ?    A.  No,  sir. 

Q.  This  charge  against  him  for  seducing  ?    A.  No,  sir. 

Q.  An  allegation  trying  to  commit  an  abortion  upon  the 
girl  ?  A.  No,  sir.  There  was  nothing  of  the  kind  talked 
of  at  the  time. 

Q.  Do  you  mean  to  say  that  in  that  conversation — in 
that  discussion  that  you  had  there,  that  it  was  not  stated 
he  was  going  to  leave  ?  A.  That  my  brother  was  going  to 
leave  ? 

Q.  Yes.  A.  Oh,  it  was  understood  then ;  he  had  made 
up  his  mind  to  go  then. 

Q.  And  you  knew  what  for  ?  A.  I  knew  it  was  on 
account  of  this,  he  told  me  that  he  would  not  stop  there 
any  longer. 

Q.  Now,  was  it  not  the  fact  that  you  wanted  your 
brother  to  get  away,  and  you  wanted  to  help  your  brother 
away  ?    A.  No,  sir,  I  did  not. 
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His  Lordship. — No,  he  did  not  want  his  brother  to  go  Judgment, 
away,  that  is,  as  far  as  there  is  any  action  in  his  mind  he  Qsler 
would  rather  have  him  stay,  but  his  brother  desiring  to  go 
away,  he  purchased  the  goods  in  order  that  his  brother 
might  get  away.  :.r::z:: 

Witness. — No,  sir,  he  was  determined  to  go  any  way. 

His  Lordship. — "What  was  to  become  of  his  goods  if  he 
went  away  without  anyone  buying  them  ?  What  was  to 
become  of  his  stock  after  he  left  ? 

Witness. — His  creditors  I  suppose  would  come  and  take 
them. 

Mr.  Macdougall. — Why  didn't  you  permit  his  creditors 
to  do  that  ?    A.  I  thought  there  was  plenty  to  pay  them. 

Q.  And  then  you  would  undertake  to  sell  them  and  dis- 
pose of  them  for  him  so  as  to  pay  the  creditors  ?  A.  I  was 
paying  them  myself,  paying  his  creditors. 

Mr.  Macdougall. — Just  one  question.  Now,  was  it 
not  the  intention  on  the  part  of  your  brother  that  this 
claim  of  this  girl  should  not  be  paid  ?  No.  sir,  not  to  my 
knowledge. 

Q.  Did  he  ever  express  himself  so  to  you  ?  A.  No,  sir, 
he  never  mentioned  any  damages  because  he  did  not  know 
 (Interrupted.) 

Q.  I  am  not  speaking  about  damages.  Was  it  not  the 
intention  she  should  not  be  paid  ?  A.  No,  sir,  nothing- 
spoken  about  the  claim  or  her  claim. 

Q.  Now,  answer  the  question.  Was  it  not  the  intention 
on  the  part  of  all  concerned,  or  of  your  brother,  or  of 
yourself,  that  this  girl  should  not  get  anything  out  of  that 
property  if  it  was  possible  to  prevent  her  from  doing  so  ? 
A.  No,  sir,  it  was  not  my  intention  at  all,  nor  his  inten- 
tion. 

Q.  What  was  his  intention  as  expressed  to  you  ?  A. 
He  told  me  he  would  not  stay  there,  he  said  he  would 
never  conduct  another  funeral  so  lono'  as  he  lived  after  the 
like  of  that  getting  out  against  him,  he  would  not  stay 
there  any  longer,  he  was  determined  to  go,  and  the  ques- 
tion of  defrauding  Cusack  was  never  brought  up  at  all 
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Judgment,  ^nd  never  thought  of  on  my  part ;  I  do  not  know  what 
OsLER      was  on  his. 

Q.  Did  you  make  any  effort  whatever  to  pay  the  girl 
or  to  give  her  any  share  of  the  proceeds  of  his  property  ? 
A\  I  did  not,  I  did  not  consider  it  was  his. 

Q.  And  you  know  that  she  got  judgment  against  him 
last  January?    A.  I  do. 

Q.  And  you  have  paid  all  debts  since  that  ?  A.  I  have, 
sir,  I  do  not  consider  that  a  debt. 

Q.  And  therefore  you  would  not  pay  her  anything  ? 
A.  No. 

His  Lordship. — Then  there  was  no  understanding 
between  you  and  your  brother  that  she  should  be  paid  ? 
A.  No,  sir,  it  was  never  mentioned;  he  denies  the  charge 
and  I  take  his  word  for  it. 

Q.  Then  so  far  as  you  understood  his  mind  at  the  time, 
whatever  claim  that  was  to  be  made  was  a  claim  which 
he  did  not  intend  to  acknowledge  or  pay  ?  A.  A  claim 
that  he  did  not  acknowledge  at  all. 

Q.  And  therefore  did  not  intend  to  pay  ?  A.  Well,  it 
was  never  brought  up,  it  was  never  mentioned. 

Q.  But  in  so  far  as  your  undertaking  to  pay  his  debts, 
you  formed  the  opinion  that  this  was  not  a  debt  ?  A.  I 
never  thought  of  it. 

Q.  You  must  have  thought  of  it  ?  A.  Of  her  claim, 
never  thought  of  it  at  the  time. 

Q.  Because  you  knew  of  the  fact,  but  how  far  you 
thought  so  is  another  question  ?  A.  Never  thouojht  of  the 
judgment,  of  getting  the  judgment  or  of  the  action  because 
I  did  not  know  the  action  was  up." 

Then  there  was  evidence  that  immediately  after  the 
bargain  the  plaintiff's  brother  left  the  country,  and  his 
object  being  to  avoid  arrest  he  no  doubt  left  in  such  a  way 
as  not  to  attract  attention. 

What  inference  should  be  drawn  from  this  evidence. 
There  is  no  admission  that  there  was  any  fraudulent  intent 
in  the  brother's  mind  or  that  anything  was  said  by  him  to 
shew  that  it  existed.    Had  he  remained  in  the  country  he 


XVII.] 


CAMERON  V.  CUSACK. 


499 


could  have  sold  his  property  just  as  he  did  and  paid  or  Judgment, 
preferred  his  creditors  (so  tar  as  the  plaintiff  is  concerned)  Osler 
with  the  proceeds.  If  he  had  gone  away  without  selling  '^•^ 
it  as  it  was  said  he  ought  to  have  done,  there  is  no  reason 
to  suppose  the  plaintifi  would  have  been  better  ofl,  as  her 
judgment  was  not  recovered  until  the  14th  of  January,  1889, 
by  w^hich  time  no  doubt  all  the  abandoned  assets  would  have 
been  swallowed  up  in  costs  or  divided  among  the  existing 
creditors.  If  that  is  what  might  have  happened  why 
should  a  fraudulent  intention  be  imputed  to  the  party 
because  he  sold  his  goods  to  his  brother  and  provided  for 
payment  of  his  actual  creditors,  and  left  the  country  ? 
That  he  intended  to  abscond  must  be  immaterial  because 
he  could  have  done  exactly  what  he  did  do  had  he  been 
arrested  and  lodged  in  gaol  until  the  trial,  and  the  defen- 
dant could  not  have  interfered. 

The  nature  of  the  charge  cannot  be  disregarded  in  judi- 
cially considering  the  intention  of  the  party.  It  was 
uncertain,  the  damages  unliquidated  and  the  truth  of  it 
denied.  But,  whether  true  or  false  it  was  one  peculiarly 
calculated  to  reflect  discredit  upon  him  and  make  it  diffi- 
cult for  him  to  hold  up  his  head  in  the  neighbourhood. 
That  is  the  only  sworn  reason  for  his  going  away.  It  may 
be  admitted  that  he  did  not  intend  to  pay  the  plaintiff's 
claim,  or  even  to  treat  it  as  a  liability,  yet  that  is  no  more 
than  any  man  does  who,  where  the  law  does  not  reach  the 
transaction,  prefers  one  creditor  or  class  of  creditors  to 
others,  and  gives  all  his  property  or  pays  all  his  money  to 
the  former  to  the  exclusion  of  the  latter. 

The  inference  I  draw^  from  the  evidence  is  that  the 
intent  of  the  plaintiff's  brother  was  to  leave  the  country 
because  of  the  charge,  whether  well  or  ill  founded,  making 
provision  for  paying  his  existing  debts  by  selling  his  pro- 
perty to  his  brother.  I  think  that  is  the  only  evidence  of 
intent  we  have  in  the  case — all  that  the  plaintiff  had  notice 
of.  That  course  would  delay  and  hinder  the  defendant, 
but  it  is  not  enough  to  avoid  a  transaction  of  which 
the  bona  fides  is  in  all  other  respects  so  plainly  shewn. 
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Judgment       For  these  reasons  I  am  of  opinion  that  the  appeal  should 

OsLER     be  allowed. 
J.A. 

Burton,  and  Maclennan,  J  J.  A.,  concurred. 

Appeal  allowed  with  costs. 


Ashley  v.  Brown. 

Assignments  and  preferences — Creditor — Knowledge  of  Insolvency — 
R.  S.  0.  yl887)  ch. 

One  who  has  a  right  of  action  for  tort  and  subsequently  recovers  judgment 
is  not  a  creditor  within  the  meaning  of  the  Assignments  and  Preferences 
Act,  so  as  to  be  in  a  position  to  attack  under  that  Act,  a  transaction 
entered  into  by  the  tort  feasor  before  the  action  was  commenced. 

Where  a  transaction  is  attacked  under  that  Act,  knowledge  by  the 
transferee  of  the  insolvency  of  the  transferor  must  be  shown. 

Johnson  v.  Hope,  17  A.  R.  10,  adhered  to. 

Judgment  of  the  County  Court  of  Hastings  affirmed. 

Statement.  Tiiis  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  County  Court  of  Hastings  in  an  interpleader  issue. 

The  plaintiff  in  the  issue  was  an  execution  creditor  of 
one  Brenton,  and  asserted  his  right  to  seize  certain  chattels 
which  the  defendant  claimed  as  having  been  purchased  by 
him  from  Brenton  on  the  21st  of  March  previously. 

The  action  in  which  the  execution  was  issued  was  for 
crim.  con.,  and  was  commenced  on  the  25th  of  March?, 
and  tried  on  the  30th  of  April.  Judgment  was  granted 
for  $5,000,  the  defendant  Brenton  not  having  appeared 
at  the  trial,  having  absconded  two  days  previously.  Exe- 
cution was  issued  on  the  4th  of  May,  and  the  seizure  was 
made  on  the  10th  of  May. 

The  case  made  by  the  plaintiff  at  the  trial  of  the  issue 
was  that  at  the  time  of  the  purchase  by  the  defendant  on 
the  21st  of  March,  the  defendant  was  a  creditor  of  Brenton^ 
that  the  latter  was  insolvent,  and  that  the  transaction  was. 
invalid  as  a  fraudulent  preference  under  R.  S.  O.  (1887)  ch. 
124  ;  and  further  that  it  was  invalid  under  R.  S.  0.  ch.  (1887) 


xvil] 


ASHLEY  V.  BROWN. 


501 


125,  on  account  of  not  being  in  writing,  and  for  want  of  an '"Statement, 
immediate  delivery  followed  by  an  actual  and  continued 
change  of  possession. 

Evidence  was  given  of  Brenton's  indebtedness  to  a  con- 
siderable extent  at  the  time  of  the  sale,  and  of  his  insol- 
vency. 

It  was  not  disputed  that  at  that  time  the  defendant  held 
a  note  made  by  Brenton  for  $200,  and  interest,  falling  due 
about  that  time,  given  for  money  advanced,  and  this  note 
was  given  up  at  the  time  of  the  purchase.  There  was,  how- 
ever, a  dispute  whether  the  note  was  not  first  paid  in  money 
by  Brenton,  and  the  same  money  then  used  by  the  defendant 
to  pay  for  the  property,  there  being  some  alleged  want  of 
agreement  between  the  defendant's  depositions  before  the 
trial  and  his  evidence  given  in  open  Court  on  that  point. 

The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether 
the  transaction  was  a  bond  fide  one,  and  whether  cash  was 
paid  for  the  goods  at  the  time  of  the  purchase  ;  second, 
whether  Brenton  was  or  was  not  solvent  at  the  time,  and 
whether  the  transfer  was  made  with  intent  to  give  one  credi- 
tor a  preference  over  others;  and  lastly,  whether  there  was  an 
immediate  and  continued  change  of  possession,  with  direc- 
tions as  to  their  verdict  according  to  the  conclusions  they 
might  come  to  on  these  points. 

The  jury  gave  a  general  verdict  for  the  plaintiff*. 

A  motion  was  made  on  behalf  of  the  defendant  in  the  • 
following  term,  to  set  aside  this  verdict,  and  for  a  new 
trial,  or  to  enter  judgment  for  the  defendant,  on  various 
grounds,  among  others,  that  the  transfer  complained  of  did 
not  coine  within  R.  S.  0.  ch.  (1887)  124,  sec.  2,  and  that  the 
plaintiff"  was  not  a  creditor  of  Brenton  at  the  time  of  the 
transfer  and  had  no  right  to  attack  it. 

The  learned  Judge  held,  on  the  authority  of  Johnson  v. 
Hope,  17  A.  R.  10,  that  there  being  no  evidence  of  know- 
ledge by  the  defendant  at  the  time  of  his  purchase  of  the 
insolvency  of  Brenton,  or  of  his  inability  to  pay  his  debts 
in  full,  he  ought  to  have  nonsuited  the  plaintiff  at  the 
trial. 
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He  also  held  that  as  there  was  an  undoubted  chano-e  of 
possession  before  the  seizure,  though  not  for  some  time 
after  the  sale,  that  was  sufficient  on  the  authority  of  Coats 
V.  Kelly,  15  A.  E.  81,  and  thinking  the  case  one  to  which 
ConsoL  Rule  755  applied,  he  directed  judgment  to  be 
entered  for  the  defendant. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.J.O.,  Burton,  Osler, 
and  Maclennan,  JJ.A.)  on  the  26th  of  May,  1890. 

Moss,  Q.C.,  and  Glide,  Q.C.,  for  the  appellant. 
Watson,  Q.C.,  smd^Redick,  for  the  respondent. 


June  28th,  1890.    Osler,  J.  A.  :— 

The  plaintiff  had  a  verdict  and  judgment  at  the  trial, 
which  the  learned  Judge  at  the  subsequent  County  Court 
Sittings  set  aside,  and  directed  judgment  for  the  defen- 
dant on  the  ground  that  there  was  no  evidence  that  on  the 
21st  of  March,  the  date  of  the  transfer  of  the  property  seized 
under  the  fi.  fa.,  the  defendant,  the  purchaser,  knew  that 
the  seller  was  insolvent.  That  question  had  not  been  left 
to  the  jury,  the  parties  apparently  not  having  been  aware 
of  the  decision  of  this  Court  in  Johnson  v.  Hope,  17  A.  R. 
10.  The  learned  Judge  in  the  Court  below  rightly 
apprehended  the  effect  of  that  decision,  and  being  of  the 
opinion  that  there  was,  in  fact,  no  evidence  which  could 
have  been  properly  submitted  to  the  jury  of  the  defen- 
dant's knowledge,  he  was  right  in  entering  the  judgment 
for  the  defendant,  notwithstanding  the  verdict  of  the  jury, 
since  it  was  in  effect  merely  entering  a  non-suit  for  defect 
of  proof  of  the  plaintiff's  title. 

It  was  entirely  a  matter  of  discretion  with  him  whether 
he  would  grant  a  new  trial  to  enable  the  plaintiff  to  supply 
the  defect,  and  no  doubt  as  some  twenty-three  witnesses 
were  examined,  he  would  have  the  means  of  forming  a 
very  competent  judgment  of  the  probability  of  the  plain- 
tiff's ability  to  do  so.  I  think  the  judgment  as  entered  is 
right. 
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But  on  another  ground  it  is  evident  that  the  plaintiff  Judgment, 
fails.  His  action  was  commenced  on  the  :^5th  of  March,  Osler 
1889.  He  was  not  a  creditor,  but  he  had  a  cause  of  action 
for  crim.  con.  The  transaction  now  impeached  took 
place  on  the  21st  of  March,  1889,  and  though  the 
plaintiff  was  at  liberty  to  attack  it  under  the  Statute 
of  Elizabeth,  it  is  difficult  to  see  that  it  is  open  to 
him  to  do  so  under  the  Assignments  and  Preferences  Act, 
R.  S.  0.  (1887)  ch.  124,  which  in  terms  avoids  certain 
transactions  by  way  of  preference  as  to  creditors  only.  If 
the  defendant  was  not  a  creditor  he  must,  in  order  to  avoid 
the  transaction,  rely  upon  the  Statute  of  Elizabeth  and 
prove  that  it  was  devised  and  contrived  to  delay,  hinder, 
and  defraud  him.  It  is  clear,  however,  that  at  the  most, 
it  was  a  preference  only,  which  is  not  avoided  by  that 
statute. 

The  appeal  must  be  dismissed. 

Maclennan,  J.A.  : — 

[The  learned  Judge  stated  the  facts  as  above  set  out.  and 
continued  :] 

The  present  plaintiff  was  not  a  creditor  at  the  time  of 
the  sale  to  the  defendant,  and  did  not  become  a  creditor 
until  about  six  weeks  afterwards  when  he  obtained  his 
judgment  against  Brenton.  He  had  not  even  commenced 
his  action  when  the  defendant  bought  the  goods.  It  is 
clear,  therefore,  that  the  part  of  the  section  2  of  the  Act 
which  relates  to  preferences  is  quite  inapplicable  to  this 
case.  The  Statute  of  Elizabeth  speaks  of  creditors  and 
others.  The  Ontario  Statute  speid^^s  only  of  creditors.  It 
has  been  held  that  the  former  statute  annuls  sales  and  con- 
veyances made  with  intent  to  delay,  hinder,  or  defraud 
future  creditors,  as  well  as  persons  who  were  creditors  at 
the  time  of  the  transaction,  for  it  is  evident  that  a  man 
intending  to  go  into  business  may  put  his  propert}^  out  of 
his  hands  in  order  to  put  it  beyond  the  risks  and  chances 
of  trade.    But  I  am  at  a  loss  to  see  how  there  can  be  a 


504 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  preference  in  respect  of  a  person  who  is  no  creditor  at  all 
Maclennan  at  the  time,  and  who  does  not  become  a  creditor  until  long 
after  the  act  complained  of.  I,  therefore,  think  that  even 
if  the  defendant  knew  of  the  insolvency  of  the  debtor,  the 
plaintiff  could  not  attack  his  purchase  on  the  ground  of 
preference. 

It  was  not  contended  before  us  that  the  sale  was  void 
under  the  other  part  of  the  section  as  made  with  intent  to 
defeat,  delay,  or  prejudice  ;  but  if  it  had,  I  think  there  is 
no  evidence  of  such  intent,  and  I  agree  with  the  learned 
Judge,  that  there  was  no  proof  of  notice  or  knowledge  on 
the  part  of  the  defendant  of  the  debtor's  insolvency,  or  of 
any  fraudulent  intent  on  his  part,  and  that  in  that  respect 
our  decision  in  Johnson  v.  Hope,  17  A.  R.  10,  is  applicable. 

As  regards  the  change  of  possession,  I  agree  with  the 
learned  Judge  also,  that  the  uncontradicted  evidence  shews 
a  complete  change  of  possession  when  Brenton  absconded 
^nd  before  the  trial  of  the  plaintiff's  action,  and  long  before 
the  issue  of  the  execution. 

Upon  the  whole  case  I  think  there  was  nothing  proved 
in  this  case  which  could  properly  be  left  to  the  jury  to 
support  a  verdict  for  the  plaintiff,  and  that  judgment  ought 
to  have  been  for  the  defendant  as  found  by  the  learned 
Judge  in  the  judgment  appealed  against,  and  that  the 
appeal  should  be  dismissed. 

Hagarty,  C.J.O.,  and  Burton,  J.A.,  concurred. 


Appeal  dismissed  with  costs. 
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Contract — BilU  of  Exchange  and  Promissory  Notes — Illegality — Public 

policy. 

The  plaintiff  purchased  from  an  alleged  company  fifteen  bushels  of  hull" 
less  oats  paying  therefor  $10  a  bushel  and  receiving  the  company's 
bond  to  sell  for  him  thirty  bushels  of  oats  at  the  same  price.  The 
company  found  in  the  defendant  a  purchaser  of  thirty  bushels  of  oats 
and  the  plaintiff's  oats  were  sold  to^him  and  the  defendant's  notes  for 
$300  were  transferred  to  the  plaintiff,  the  defendant  getting  the  com- 
pany's bond  to  sell  sixty  bushels  for  him  at  the  same  price.  This  was 
but  one  of  a  very  large  number  of  similar  transactions  and  both  the 
plaintiff  and  the  defendant  were  aware  of  this,  and  that  these  transac- 
tions could  not  be  carried  out  without  some  one  else  being  induced 
to  enter  into  a  similar  transaction  by  which  their  own  would  be  com- 
pleted and  a  loss  probably  suffered  by  their  successors.  The  oats 
were  not  worth  more  than  ordinary  oats  and  the  transactions  were 
in  fact  speculative  and  fraudulent  : — 

Meld,  [Burton,  J.  A. ,  dissenting],  that  the  transaction  could  not  be  dealt 
with  as  an  isolated  one,  but  tliat  the  whole  scheme  must  be  looked  at ; 
that  the  tendency  of  that  scheme  was  clearly  contrary  to  the  general 
well  being  of  the  public  and  therefore  that  the  transaction  in  question 
forming  part  of  that  scheme  was  against  public  policy  and  illegal,  and 
that  the  plaintiff  could  not  recover  the  amount  of  the  notes  given  by 
the  defendant. 

■  J  udgment  of  the  County  Court  of  Hastings  affirmed  on  other  grounds. 

This  was  an  appeal  from  the  judgment  of  the  County  Statement. 
Court  of  Hastings. 

The  action  was  brought  upon  two  notes  made  by  the 
defendant  for  $150  each,  payable,  on  or  before  the  1st  day 
of  January,  1890,  to  W.  W.  Hess  or  bearer,  and  transferred 
to  the  plaintiff  under  the  following  circumstances. 

There  was  an  alleged  company  called  the  Crawford, 
Henry  and  Williams  County  Seed  Company,  said  to  have 
been  incorporated  under  the  laws  of  the  State  of  Ohio  on 
the  1st  of  September,  1885,  for  the  production  and  sale  of 
grain  and  seeds.  Their  operations  in  the  County  of  Hast- 
ings were  carried  on  by  a  man  named  W.  W.  Hess  with  the 
aid  of  others  who  like  the  parties  to  the  present  action 
dealt  with  him.  The  nature  and  connection  of  these  oper- 
ations one  with  another  are  sufficiently  illustrated  by  that 
in  which  the  plaintiff  and  defendant  were  more  immedi- 
ately concerned.  In  1888  the  company  through  Hess 
delivered  to  Bonisteel  15  bushels  of  hull-less  oats,  which  for 
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Statement,  commercial  purposes  were  admittedly  not  worth  more  in 
the  market  than  any  other  good  quality  of  oats,  but  the 
price  of  which  they  agreed  with  Bonisteel  should  be  $10 
per  bushel,  and  Hess  took  from  him  his  promissory  note 
for  $150,  giving  him  in  return  a  bond  or  agreement  to  sell 
for  him  30  bushels  at  $10  a  bushel,  in  the  following  form  : 

A  BOND. 

No.     .  Capital  Stock  $100,000.00. 

Branch  Office,  Belleville,  O. 

The  Crawford,  Henry  and  Williams  County  Seed 

Company. 

Incorporated  under  the  laws  of  Ohio,  Sept.  1st,  1885. 
For  the  production  and  sale  of  Grain  and  Seeds. 

It  is  agreed  and  understood  by  and  between  the  parties 
named  in  this  Bond  and  said  Company,  that  the 
transaction  covered  by  this  obligation  is  of  a  specula- 
tive character,  and  is  not  based  upon  the  real  value  of 
the  grain. 

Know  all  men  by  these  presents,  That  the  Crawford, 
Henry  and  Williams  County  Seed  Company,  do  hereby 
agree  to  sell  bushels  of  hull-less  oats  for  Mr.  , 

at  $10  per  bushel,  less  25  per  cent,  commission,  on  or  before 
of 

In  testimony  whereof  the  said  Crawford,  Henry  and 
Williams  County  Seed  Company,  has  caused  this  Bond  to 
be  signed  and  sealed  by  the  Secretary  of  said  Company, 
this  day  of 

This  Company  will  not  be  held  responsible  for  any 
outside  contracts  made  by  agents  other  than  those  expressed 
on  face  of  this  bond. 

The  Crawford,  Henry  and  Williams  County  Seed  Co., 

Per  0.  H.  Brasington. 
This  Bond  is  void  without  the  Company's  seal  and  sig- 
nature of  the  Secretary. 
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By-laws  of  the  Crawford,  Henry  and  Williams  statement. 
County  Seed  Co. 

Section  1st. — All  bonds  shall  be  signed  and  sealed  by 
Secretary  of  the  Company,  and'  the  By-laws  on  the  back 
of  said  Bonds  attested  by  the  President  of  said  Company, 
and  this  Company  will  be  responsible  for  their  business 
transactions  according  to  laws  made  and  provided  for 
governing  Stock  Companies  in  the  State  of  Ohio,  and  under 
which  this  company  was  incorporated. 

2nd. — The  members  of  this  Corporation  do  hereby  agree 
that  if  any  one  purchasing  grain  of  the  said  Company  for 
seed,  and  sown  by  said  purchaser,  by  any  unavoidable 
cause,  namely,  fire,  drouth,  floods,  &c.,  does  not  possess  the 
amount  called  for  in  said  Bond,  issued  by  said  Company, 
tjien  said  company  agrees  to  furnish  the  amount  called  for 
in  said  Bond,  and  sell  the  same  as  specified  in  the  Bond. 

3rd. — This  Company  will  only  bond  the  same  variety  of 
grain  one  year  to  the  same  individual. 

4th. — All  bonds  of  said  Company  shall  be  redeemed 
before  any  surplus  grain  is  sold,  and  as  soon  as  said  bonds 
are  redeemed,  then  each  purchaser  of  grain  from  this 
Company  shall  have  the  right  to  sell  all  grain  grown  by  him 
from  seed  purchased  from  said  Company. 

5th. — It  must  be  further  agreed  by  said  purchaser  that 
he  will  do  all  he  can  to  promote  the  sale  of  grain,  and  the 
interest  of  the  Company,  and  that  he  will  report  to  the 
office  of  the  said  Company  any'bad  conduct  or  misdemeanour 
on  the  part  of  any  agent  representing  said  Company. 

A.  P.  With  AN,  President. 

Any  person  desiring  information  regarding  this  Com- 
pany, address,  W.  W.  Hess,  Belleville,  Ont. 

Bonisteel  sowed  his  grain,  raised  his  crop  of  30  bushels 
or  more,  and  when  the  time  arrived  for  the  performance 
of  the  bond  the  company  or  Hess  had  found  in  Saylor 
another  party  to  the  scheme  who  was  willing  to  buy  30 
bushels  of  oats  at  $10  a  bushel  and  to  give  his  notes  for 
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Statement.  $300  therefor,  and  to  take  the  company's  bond  to  sell  for 
him  60  bushels  at  $10  a  bushel.  Bonisteel  then,  at  the 
request  of  Hess,  transferred  the  30  bushels,  which  the  com- 
pany had  ao^reed  to  sell  for  him,  to  Saylor  in  satisfaction 
of  the  latter 's  purchase  from  the  company,  and  the  com- 
pany handed  over  to  Bonisteel  Saylor's  notes  for  $300  in 
discharge  of  their  obligation  to  him,  he  paying  them  in 
cash  the  commission  and  charges  which  he  had  agreed  to 
pay  them  for  selling  his  oats. 

The  defendant  set  up  that  the  notes  were  obtained  by 
fraud  and  without  consideration,  and  were  transferred  to 
the  plaintiff  without  consideration  after  they  became  due 
and  with  actual  notice  and  knowledge  of  the  fraud,  and, 
also,  that  the  whole  transaction  w^as  fraudulent  and  void 
as  against  public  policy.  The  defendant  also  set  up  that 
the  notes  were  made  by  him  in  consideration  of  the  bond 
or  agreement  of  the  company  being  carried  out,  that  the 
bond  or  agreement  had  not  been  carried  out,  and  that 
therefore  the  notes  were  void. 

The  action  was  tried  before  the  Junior  Judge  of  the 
county  of  Hastings  on  the  19th  of  March,  1890,  and 
judgment  was  subsequently  delivered,  giving  effect  to 
the  objection  last  mentioned,  and  dismissing  the  action 
without  costs.  It  was  not  shown  at  the  trial  whether 
the  company  was  really  incorporated  or  not,  but  there 
was  evidence  that  at  all  events,  even  if  incorporated, 
it  was  not  incorporated  for  any  real  commercial  or 
agricultural  purpose,  but  solely  for  the  purpose  of 
such  transactions  as  were  in  question  in  the  action.  It 
was  also  shown  that  the  present  transaction  was  one 
of  several  hundreds  that  had  been  entered  into  in  the 
county  of  Hastings,  and  that  each  party  to  every  one 
of  these  transactions  knew  of  their  nature  and  knew 
that  they  could  not  be  carried  out  without  some  one 
€lse  being  induced  to  enter  into  a  similar  one  by  means  of 
which  his  own  would  be  completed  and  the  danger  of  loss 
thrown  upon  his  successor. 
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The  plaintiff  appealed,  and  the  appeal  came  on  to  be  Argument, 
heard  before  this  Court  (Hagarty,  C.  J.  0.,  Burton,  Osler, 
and  Maclennan,  JJ.A.)  on  the  26th  and  27th  of  May,  1890. 

MosSy  Q.  C,  and  /.  H.  Simpson,  for  the  appellant.  The 
appellant  is  an  innocent  holder  for  valuable  consideration 
of  the  notes  sued  upon,  and  took  them  before  they  were 
due,  and  without  any  notice  of  fraud.  The  appellant  had 
nothing  whatever  to  do  with  the  company  except  in  regard 
to  this  single  transaction,  and  should  not  suffer  because  of 
the  failure  of  the  company  to  redeem  their  bond  to  the 
defendant,  to  which  the  plaintiff  was  not  a  party,  and  which 
in  any  event  had  nothing  whatever  to  do  with  the  notes 
sued  upon.  The  learned  Judge  was  in  error  in  holding 
that  the  bond  of  the  company  given  to  the  defendant,  and 
the  notes  made  by  the  defendant  in  favour  of  the  company, 
are  one  and  the  same  transaction.  There  was  no  bargain 
or  agreement  between  the  defendant  and  the  company  that 
the  performance  of  the  obligation  of  the  bond  should  be  a 
condition  precedent  to  payment  of  the  notes.  On  the 
contrary,  the  notes  and  the  bond  were  and  are  independ- 
ent transactions. 

Clute,  Q.  C,  for  the  respondent.  The  appellant  acted 
really  as  an  agent  of  the  company  in  the  transaction  entered 
into  by  the  defendant,  and  took  part  in  it.  From  the  evi- 
dence it  clearly  appears  that  the  whole  transaction  was 
illegal  and  void.  Such  a  transaction  as  the  present  is 
manifestly  against  public  policy.  One  transaction  cannot 
be  enforced  without  some  one  else  beino^  defrauded,  and 
the  principle  of  a  contract  being  void  as  against  public 
policy  applies:  McNamara  v.  Gargett,  36  N.  W.  R.  218; 
Davis  V.  Seeley,  38  N.  W.  R  901 ;  Shirley's  L.  C,  pp.  120, 
121,  122  ;  Egerton  v.  Earl  Broiunloiu,  4  H.  L.  0.  pp.  144^ 
to  151 ;  Gooderham  v.  Hutchison,  5  C.  P.  241 ;  Bank  of 
Montreal  v.  Cameron,  17  U.  C  R.  636. 

Moss,  Q.  C,  in  reply.  No  question  of  public  policy  is 
involved  in  this  case.  It  is  simply  a  transaction  between 
the  company  and  the  defendant,  and  is  in  itself  perfectly 
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Argument,  valid.  Public  policy  is  not  to  be  invoked  to  aid  persons 
who  enter  into  an  admittedly  speculative  transaction.  The 
transaction  could  not  be  impeached  even  as  between  the 
original  parties,  much  less  as  against  an  innocent  trans- 
feree :  Pollock  on  Contracts,  5th  ed.,  p.  298  ;  Rice  v.  Gunn^ 
4  O.  R  579.  Even  if  the  transaction  is  illegal,  still  as  the 
plaintiff  can  make  out  his  case  without  disclosing  the  ille- 
gality of  the  transaction,  the  defendant  cannot  set  up  that 
illegality  as  a  defence  :  Day  v.  Day,  17  A.  R.  157,  and  cases 
there  cited. 


June  28th,  1890.    Hagarty,  C.J.O.  :— 

The  defendant's  notes  are  payable  to  W  W.  Hess,  or 
bearer,  dated  2nd  of  November,  1888,  payable  on  or  before 
1st  of  January,  1890. 

I  think  it  impossible  to  regard  the  plaintiff  Bon i steel  in 
the  position  of  an  innocent  holder  for  value,  as  he  is  shewn 
to  have  had  the  fullest  notice  and  knowledge  of  the  whole 
dealing  betw^een  the  defendant  and  Hess,  the  company's 
agent,  and  to  have  been  an  actor  in  the  transaction. 

Eobertson,for  the  company,  sold  the  oats  to  the  defendant. 
The  plaintiff  was  then,  and  had  been  for  some  time,  a 
dealer  wdth  the  company.  He  had  also  given  his  notes 
and  held  their  bond.  He  arranged  with  Robertson  to 
take  the  defendant's  notes  which  had  just  been  signed 
by  him,  and  to  deliver  to  him,  for  the  company,  the  30 
bushels  of  oats  w^hich  the  latter  by  the  bond  or  agreement 
of  November  2nd,  the  same  date  as  the  notes,  were  to  give 
to  the  defendant. 

The  plaintiff  signed  the  memorandum  dated  on  the  next 
day  (November  3rd),  agreeing  to  make  this  delivery  to 
the  defendant  on  or  before  1st  of  January  following. 

Robertson  told  the  plaintiff  all  of  this.  The  plaintiff  had 
the  company's  bond  falling  due  that  fall,  as  Robertson 
says :  "  He  wanted  his  bond  raised,  and  if  he  got  the 
defendant's  notes  he  considered  it  perfectly  good,  and  they, 
the  notes,  would  take  up  his  bond." 
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The  plaintiff  says  he  got  the  notes  from  Hess,  who  told  JudgYnent 
liim  to  take  the  thirty  bushels  to  the  defendant,  which  he  Hagarty 

did.  ■  cj-o- 

The  plaintiff  had  raised  a  large  quantity  of  these  oats 
from  seed  got  in  like  manner  from  the  company  and  under 
the  bond  had  a  claim  of  $300  against  them.  He  says  :  I 
took  Mr.  Saylor's  notes  in  settlement  by  paying  $150  com- 
mission, which  I  took  out  of  these  two  notes." 

The  bond  and  the  notes  are  properly  admitted  to  have 
been  one  transaction,  and  the  number  "  29  "  appears  on 
both  bond  and  notes. 

It  was  conceded  all  round,  that  these  "  hull-less  oats  " 
were  in  no  respect  more  valuable  than  ordinary  oats,  the 
market  price  of  which  during  these  two  years  was,  at  most, 
fifty  cents  per  bushel. 

The  astonishing  feature  of  this  case  is  how,  after  the 
experience  of  one  harvest,  it  was  possible  to  base  any 
contract  respecting  their  purchase  or  sale  on  any  higher 
sum,  much  less  on  a  stated  value  two  thousand  per  cent, 
over  actual  known  value. 

We  start  with  the  declaration  by  this  alleged  bond  : 
"  It  is  agreed  and  understood  by  and  between  the  par- 
ties named  in  this  bond  that  the  transaction  covered  by 
this  obligation  is  of  a  speculative  character,  and  is  not 
based  upon  the  real  value  of  the  grain." 

It  is  therefore  declared  to  be  wholly  a  speculative  deal- 
ing with  an  article  of  produce  wholly  apart  from  its  true 
or  market  value. 

When  this  bargain  was  made  the  oats  had  been  tested 
^nd  their  value  found  to  be  the  same  as  ordinary  grain. 
The  consideration  for  which  the  defendant  gave  his  notes 
was  thirty  bushels  at  $10  per  bushel,  and  the  company's 
bargain  to  find  a  purchaser  for  double  the  quantity  at  same 
rate. 

"Who  was  such  purchaser  to  be  ?  Dupe,  Knave,  or 
Confederate?  It  could  hardly  be  a  dupe  after  the  known 
and  proved  worthlessness  of  the  grain — it  must  therefore 
be  some  one  like  the  plaintiff",  anxious  to  make  cent,  per  cent. 
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Judgment.   (Jq^^  commission)  on  the  purchase,  and  so  on  with  each 
Hagaety   successive  purchaser  until  the  happening  of  one  of  two- 
C.J.O.      events — the  total  failure  of  purchasers  or  investors,  or  the 
more  probable  event  of  the  exhalation  or  bursting  of  the 
bubble  company  which  happened  apparently  a  year  too 
soon,  to  the  defendant's  grief  and  discomfiture. 

It  is  not  necessary  in  every  case  to  designate  parties  like 
the  defendant  as  dishonest.  They  trusted  wholly  to  the 
company's  ability  tofind  purchasers  at  thesame  preposterous 
price  which  they  paid.  It  would  seem  to  be  equally  im- 
possible thatj  the  company  could  continue  to  discharge  its 
bonds,  dependent  as  it  must  be  on  the  supply  of  purchasers. 

Their  continued  solvency  must  wholly  depend  on  the 
continued  supply  of  an  investor  like  the  defendant,  whether 
he  be  simply  designated  as  a  dupe,  or  as  a  person  willing 
to  join  the  company  in  this  wild  speculative  trickery. 
After  the'^proved  worthlessness  of  the  oats  beyond  ordinary 
grain,  it  seems  impossible  to  consider  future  purchasers  in 
any  other  light  than  joint  adventurers  with  the  company  in 
a  dishonest  adventure. 

The  learned  Judge  in  the  Court  below  points  out  a  note- 
worthy matter  as  to  the  connexion  between  each  purchaser 
and  the  company. 

"  One  of  the  many  iniquitous  features  of  this  company  is 
to  make  it  a  part  of  the  agreement,  on  behalf  of  the  pur- 
chaser, to  '  do  all  he  can  to  promote  the  sale  of  grain  and 
the  interest  of  the  company.'  Thus  in  order  to  secure  the 
sale  of  his  own  grain,  he  is  compelled  to  endeavour  to  dupe 
his  neighbours.  He  is  to  puff  the  company,  thus  making 
him  perhaps  the  unwilling  instrument  to  promote  its  own 
fraudulent  aims." 

The  peculiar  character  of  this  case  certainly  leaves  it 
open  to  strong  language  and  most  unfavourable  comment. 

The  learned  Judge  suggests  from  the  evidence  that  this 
company  would,  in  the  course  of  say  five  years,  be  required 
to  sell  128,000  bushels  at  $10,  being  $1,280,000,  and  at  the 
end  of  the  ninth  year  over  2,000,000  bushels,  amounting; 
to  over  $20,000,000. 
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This  is  to  shew  the  enormous  extent  to  which  such  oper-  Judgment, 
ations  could  be  carried,  and  the  amount  of  grain  required,  Hagarty 
and  the  pecuniary  liabilities  to  be  created,  as  also  the  cer-  C.J.O. 
tain  failure  when  purchasers  ceased. 

It  has  been  suggested  that  we  should  look  on  this  case 
as  an  isolated  transaction  between  the  immediate  parties, 
irrespective  of  any  dealings  with  others.  I  do  not  see  how 
it  is  possible  so  to  do.  We  have  to  examine  the  true  nature 
of  the  transaction  in  all  its  bearings,  and  to  consider  how 
far  the  arguments  urged  in  defence  on  the  ground  of  ille- 
gality, public  policy,  &;c.,  may  be  sound. 

We  have  not  merely  to  decide  a  simple  case  where  A. 
sells  to  B.  a  brick  or  a  block  of  wood  worth  a  penny  for 
the  price  of  five  shillings,  agreeing  to  buy  it  back  from 
him  a  year  after  at  the  price  of  ten  shillings.  Stopping 
there,  there  may  be  no  valid  objection  to  such  a  foolish 
bargain.  But  we  have  for  judgment  a  vast  scheme  involv- 
ing the  sale  of  hundreds  of  such  blocks  or  bricks,  the  original 
vendor  contracting  in  all  cases  to  tind  purchasers  for  every 
block  at  ten  shillings,  and  the  dealing  is  spread  over 
a  large  community,  and  contemplates  the  annual  finding  of 
purchasers  from  year  to  year.  We  have  to  consider 
whether  such  an  enterprize  can  be  upheld  in  our  Courts. 

The  adventure  must  end,  as  it  has  ended,  in  disaster,  and 
in  the  end  a  very  large  number  of  the  community  be  left 
with  heavy  liabilities,  and  no  one  to  share  the  burden,  or 
purchase  their  worthless  grain. 

I  hardly  think  it  is  an  answer  that  the  company  only 
dealt  with  those  willing  to  join  in  the  adventure,  seduced 
by  the  hope  of  large  profits. 

The  tendency  of  the  whole  scheme  must  naturally  be 
contrary  to  the  general  well-being  of  the  public  and  most 
injurious  to  the  public  morals  and  conscience,  and  ending 
in  widespread  disaster  and  loss. 

We  have  been  referred  to  the  judgments  of  some  of  the 
American  Courts  as  to  bargains  of  this  character. 

In  some  of  the  States  it  has  been  found  necessary  co  forbid 
and  declare  void  and  criminal  all  such  bargains  as  to  oats 
or  other  grains. 
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Judgment.  Some  of  the  cases  were  before  the  passing  of  these  enact- 
Hagaety  merits. 

It  is  not  necessary  to  adopt  them  as  expressing  our 
opinion,  but  I  am  not  prepared  to  dissent  from  the  gene- 
ral view  expressed. 

I  refer  to  one  case,  McNamara  v.  Gargett,  86  N.  W.  R. 
218,  an  action  on  a  note  like  that  before  us.  "Griffith  (the 
payee)  knew  that  these  oats  *  *  could  not  be  sold 
legitimately  for  more  than  any  other  oats,  and  that  they 
could  not  be  sold  for  $10  a  bushel  in  any  legitimate  and 
lawful  transaction  ;  that  the  only  way  in  which  they 
could  be  so  sold  was  by  the  perpetration  of  another 
and  similar  fraud  upon  some  other  unsuspecting  victim  to 
his  acts  and  wiles.  The  contract  is  one  that  Garofett 
could  not  have  enforced,  had  Griffith  failed  to  call  for  and 
sell  the  oats.  In  such  cases  the  Courts  must  leave  the 
parties  where  it  finds  them.  *  *  The  contract  is  that 
Griffith  shall  sell  for  Gargett  fifty  bushels  of  his  (Gargett's) 
oats  at  $10  per  bushel  on  or  before,  &c.  No  man  can,  in 
legal  contemplation  force  the  sale  of  another's  property  by 
a  given  day,  or  by  any  day,  by  his  own  act."  See  also 
Sutton  V.  Beckwitk,  36  N.  W.  R.  79  ;  Davis  v.  Seeley,  88 
N.  W.  R  901. 

The  very  learned  Chief  Justice  Shaw  says  in  Fuller  v. 
Dame,  18  Pick,  at  p.  481:  "The  law  goes  further  than 
merely  to  annul  contracts,  where  the  obvious  and  avowed 
purpose  is  to  do  or  cause  the  doing  of  unlawful  acts  ;  it 
avoids  contracts  and  promises  made  with  a  view  to  place  one 
under  wrong  influences,  those  which  offer  him  a  temptation 
to  do  that  which  may  injuriously  affect  the  rights  and 
interests  of  third  persons." 

Lord  Hardwicke  says  :  "  The  truth  is  that  in  those  cases 
of  violation  of  public  policy,  it  is  indifferent  who  stands 
before  the  Court,  if  the  intention  of  the  contract  be 
evident,  because  the  Court  does  not  regard  the  state  and 
condition  of  the  parties  so  much  as  the  nature  of  the  con- 
tract and  the  public  good  :"  Oilhert  v.  Ghudlelgh,  cited  in 
the  notes  to  Hatch  v.  Hatch,  9  Yes.  (Sumner's  ed.,)  at  p. 
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299.    In  Benyon  v.  Fetilefold,  3  Mac.  &  G.  at  p.  102,  the  Judgment. 
Lord  Chancellor  says  :  "  It  must  be  remeniberei,  however,  Hagarty 
that  the  law  in  sanctioning  such  a  defence  (illegality  in  a  C'.J.O. 
bond)  does  not  do  so  out  of  favour  to  the  party  urging  it, 
but  on  the  grounds  of  public  policy,  namely,  that  those 
who  violate  the  law  must  not  apply  to  the  law  for  protec- 
tion."   He  is  not  speaking  of  any  statutable  illegality. 

Begbie  v.  Phosphate  Sevjage  Co.,  L.  R.  10  Q.  B.  491, 
affirmed  1  Q.  B.  D.  679,  may  be  referred  to  for  the  remarks 
of  Cockburn,  C.  J.,  at  p.  497.  It  was  held  that  money 
could  not  be  recovered  back  which  was  paid  in  a  transac- 
tion one  of  the  objects  or  effects  of  which  would  be  to 
defraud  intending  shareholders  in  a  company  to  be  formed, 
who  would  be  led  to  believe  that  an  exclusive  right 
would  be  acquired  when  it  was  known  that  any  such  right 
could  not  be  acquired. 

It  has  been  often  laid  down  that  in  construing  a  contract, 
it  is  its  tendency  and  not  its  result  that  has  to  be  con- 
sidered:  Gilbert  v.  SyJces,  16  East  at  p.  158;  Eltham  y. 
Kingsman,  1  B.  &  Aid.  at  p.  687,  and  very  fully  discussed 
in  the  great  case  of  Egevton  v.  Earl  Brownloiu,  i  H.  L.  C.  1, 
especially  in  Lord  Brougham's  judgment  at  p.  174:  "The 
tendency  is  alone  to  be  considered,  and  unless  the  possibility 
is  so  remote  as  to  justify  us  in  affirming  that  there  is  no 
tendency  at  all,  the  point  is  conceded." 

Lord  Truro  (p.  196):  "Exceptions  have  been  made  to 
the  expression  '  public  policy,'  and  it  has  been  confounded 
with  what  may  be  termed  political  policy.  *  *  Public 
policy,  in  relation  to  this  question,  is  that  principle  of  the 
law  which  holds  that  no  subject  can  lawfully  do  that  which 
has  a  tendency  to  be  injurious  to  the  public,  or  against  the 
public  good,  which  may  be  termed,  as  it  sometimes  has 
been,  the  policy  of  the  law,  or  public  policy  in  relation  to 
the  administration  of  the  law." 

Lord  Lyndhurst  (p.  160),  cites  Lord  Hardwicke's  lan- 
guage in  Earl  of  Chesterfield  v.  Jansen,  1  Atk.   352  : 
Though  there  may  be  no  dolus  mains  in  contracts  as  to 
other  persons,  yet  if  the  rest  of  mankind  are  concerned  as 
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Judgment,  ^^jj  the  parties,  it  may  properly  be  said  that  it  regards- 
Hagarty  the  public  utility." 

^•J-^-  Chief  Baron  Pollock  (at  p.  144)  vindicates  the  "Public 
policy  "  theory  in  very  strong  language  :  "  An  unlimited 
number  of  cases  may  be  cited  as  directly  and  distinctly 
deciding  upon  contracts  and  covenants  on  the  avowed 
broad  ground  of  the  public  good,  and  on  that  alone  ;  and 
the  name  and  authority  of  nearly  all  the  great  lawyers 
will  be  found  associated  with  this  doctrine  in  some  shape 
or  other." 

I  may  refer  also  to  such  cases  as  De  Begnis  v.  Armistead^ 
10  Bing.  107 ;  Ayerst  v.  JenJdns,  L.  R.  16  Eq.  275  ;  Han- 
ington  v.  Du  Ghatel,  1  Bro.  C.  C.  124. 

I  fully  concur  in  the  remarks  often  made  as  to  the 
wisdom  of  refusing  to  extend  the  so  called  doctrine  of 
public  policy  beyond  its  legitimate  sphere  of  application^ 
and  the  language  of  Sir  George  Jessel  in  Printing  Co.  v. 
Sampson,  L.  E.  19  Eq.  462,  cited  by  one  of  my  learned 
brothers,  will  be  accepted  by  every  judge  and  lawyer  as 
sound  and  wise,  especially  in  reference  to  the  extraordinary 
attempt  in  the  case  before  him  to  extend  that  doctrine. 

A  doctrine  which  leaves  to  the  peculiar  view  of  each 
particular  judge  what  may  be  wholesome  or  beneficial  tO' 
the  community  at  large,  may  well  be  open  to  m.ost  hostile 
comment. 

I  am  content  to  accept  the  true  principle  governing  its 
application  in  the  clear  definition  and  analysis  of  the 
eminent  jurists  who  have  discussed  it  in  such  cases  as  those 
to  which  I  have  referred. 

On  the  trial  of  this  case  before  a  jury  I  think  the  main 
question  to  be  determined  in  the  first  instance  would  be 
whether  the  business  carried  on  by  Hess  on  behalf  of  an 
alleged  American  compan}^  was  an  undertaking  in  good 
faith  to  carry  on  a  lawful  operation  in  dealing  with  this 
grain,  or  was  a  mere  dishonest  speculation  bottomed  in 
fraud  and  reckless  of  consequence  or  injury  to  those  with 
whom  its  dealings  might  be. 

If  the  answer  to  this  question  be  to  the  latter  efifect^ 
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which  appears  to  me  as  it  did  to  the  trial  Judge  to  be  the  Judgment, 
proper  conclusion,  and  if,  as  already  pointed  out,  the  pre-  Hagarty 
sent  plaintiff  is  completely  identified  with  the  payee  Hess  C.J.O. 
in  knowledge  of  the  whole  facts  of  the  case,  I  do  not  at 
present  see  how  the  aid  of  a  Court  of  Justice  can  be  pro- 
perly given  to  enforce  the  contract  with  the  defendant. 

The  latter  is  not  deserving  of  any  sympathy. 

He  is  allowed  by  law  to  spread  this  defence  before  us, 
and  to  ask  whether  the  claim  made  against  him  can  be 
enforced.  That  he  may  be  in  pari  delicto  is  no  reason  why 
the  aid  of  the  Court  should  be  given  to  his  opponent. 

I  am  unable  to  decide  the  case  on  the  ground  taken  in 
the  Court  below,  as  to  the  failure  of  consideration  from 
the  non-peformance  of  the  so-called  bond. 

The  two  contracts,  though  parts  of  the  same  transaction^ 
would  seem  to  be  independent.  Making  the  bond  payable 
a  month  before  the  notes,  w^ould  at  first  seem  to  be  in 
favour  of  the  maker,  and  could  be  used  as  an  argument  to 
convince  him  of  his  security  being  available  before  his 
liability  matured, 

The  transfer  of  the  notes  to  a  third  person  might  have 
the  effect  of  preventing  (though  not  necessarily)  a  counter- 
claim on  the  maker's  part. 

The  learned  Judge  below  was  so  much  struck  by  the 
unfavourable  proceedings  of  the  alleged  company  as  to 
apply  to  them  and  their  confederates,  the  apostrophe  once 
applied  by  Chief  Justice  Wilmot  :  "  Procul,  0  procul  este^ 
profani ! " 

I  certainly  think  it  is  not  wholly  inapplicable.  The 
plaintiff  would  doubtless  prefer  that  we  should  adopt  and 
act  on  the  old  saying:  "  Pojmlus  vult  decipi-et  decipicdurV* 

I  think  the  appeal  should  be  dismissed,  but  without  costs. 

OSLER,  J.  A. : — 

It  is  conceded  that  the  only  ground  of  defence  open  to 
the  defendant  is  that  of  illegality,  and  that  the  particular 
nature  of  the  illegality  relied  on  is  that  the  note  is  part 
and  parcel  of  a  transaction  which  is  void  as  opposed  to 
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Judgment,  public  policy.  A  recent  annotator  well  remarks  that  in 
OsLER  dealing  with  cases  of  this  kind,  "  the  Courts  are  not  dis- 
'^*^*  tribufcing  a  kind  of  equity  differing  with  the  length  of 
each  Judge's  foot,  but  are  acting  on  certain  well  known 
principles  and  maxims,  such  as  Salus  populi  suprema  lex: 
Nihil  quod  est  inconveniens  est  licitum :  Sic  utere  two  ut 
alienum  non  laedas,  &c. : "  Shirley's  L.  C.  p.  50. 

I  quite  agree  that  if  there  was  nothing  before  us  but  the 
fact  that  the  defendant  had  chosen  to  give  the  plaintiff  his 
promissory  notes  amounting  to  $300  for  thirty  bushels  of 
oats  at  $10  the  bushel,  the  oats  being  to  the  knowledge 
of  both  parties  intrinsically  worth  no  more  than  ordinary 
oats  or  say  40  cents  to  50  cents  per  bushel,  he  could  have 
no  claim  to  the  assistance  of  the  Court.  All  that  could  be 
said  of  him  would  be  that  he  had  chosen  to  enter  into  a 
foolish  bargain  and  must  abide  by'^it. 

But  upon  the  fullest  consideration  of  the  evidence  I  am 
of  opinion  that  this  is  too  narrow  a  view  to  take  of  a  tran- 
saction, the  real  features  of  which,  as  the  evidence  presents 
them  to  me,  I  shall  endeavour  briefly  to  describe. 

[The  leai'ned  Judge  stated  the  facts  as  already  set  out 
and  continued :  ] 

Each  dealing  consisted  of  the  note  and  bond,  and  the 
evidence  admits  of  no  doubt  that  each  party  to  every  one 
of  them  knew  that  they  could  not  be  carried  out  without 
some  one  else  being  induced  to  enter  into  a  similar  one  by 
means  of  which  his  own  would  be  completed  and  a  loss 
probably  suffered  by  his  successor.  Each  party  too,  knew 
that  he  was  engao^ed  in  no  honest  commercial  dealino^  with 
grain,  but  in  one  which  could  only  be  fulfilled  by  some 
one  else  either  entering  into  a  similar  contract  with  his 
eyes  open,  or  by  being  duped  by  the  alleged  company  or 
one  of  their  agents  into  doing  so.  It  is  the  apparent  isola- 
tion of  each  contract,  lending  it  an  air  of  mere  harmless 
folly,  in  which  the  ingenuity  of  the  scheme  consists.  But 
the  isolation  is  apparent  only,  and  when  this  is  made 
clear  its  harmful  tendency  is  not  far  to  seek. 

In  Jones  v.  Randall,  1  Cowp.  37,  it  is  said,  "  contracts 
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not  prohibited  by  positive  laws  nor  adjudged  illegal  by  Judgment, 
precedent  may  nevertheless  be  void  as  against  principle."  Osler 
And  in  the  great  leading  modern  case  on  the  subject, 
Egerton  v.  Earl  Brownlow,  4  H.  L.  C.  ] ,  it  is  laid  down 
that  contracts  are  illegal  from  their  tendency  to  promote 
unlawful  acts  without  regard  to  any  circumstances  which 
go  to  affect  the  probability  of  such  acts  being  done.  T  have 
not  succeeded  in  finding  any  later  cases  in  which  it  has  been 
suggested  that  too  wide  a  limit  has  been  set  in  that  case  to 
the  mode  in  Avhich  Courts  are  to  deal  with  public  policy  as 
affecting  the  legality  of  contracts,  or  in  which  the  opinions 
of  the  Judges  have  been  unfavourably  criticised,  and  when 
we  compare  the  venial  character  of  the  fault  which  vitiated 
the  condition  of  the  will  in  question  in  that  case  with  the 
frauds  and  other  evil  results  likely  to  flow  from  and  to 
be  connected  with  the  contract  in  this,  I  am  not  afraid  of 
being  told  that  the  doctrines  and  rules  of  that  case  are 
being  misapplied  in  holding  that  the  plaintiff  ought  not 
to  be  suffered  to  recover.  I  may  refer  to  Pollock  on  Con- 
tracts, 5th  ed.,  p.  298;  Anson  on  Contracts,  5th  ed.,  p.  190, 
where  the  subject  is  very  fully  discussed. 

It  appears  to  me  that  the  direct  tendency  of  the  busi- 
ness of  the  company,  consisting  as  it  did  of  transactions  of 
which  that  now  in  question  is  one,  was  to  promote  and 
encourage  fraud  and  fraudulent  dealings,  and  to  inflict 
injtny  and  loss  upon  a  large  portion  of  the  com.munity. 
Were  the  case  an  isolated  one  we  might  smile  at  the  folly 
of  the  parties,  but  when  it  developes  itself  as  part  of  an 
organized  business,  it  is  the  tendency  which  I  have  referred 
to  which  makes  every  one  who  hears  of  it  denounce  it,  and 
every  phase  of  it,  as  a  swindle. 

With  the  intimate  knowledge  which  the  evidence  dis- 
closes each  party  to  have  had  of  the  nature  of  the  business, 
and  the  deliberate  undertaking  of  each  to  "  promote  the 
sale  of  grain  and  the  interests  of  the  company,"  it  is  in  my 
opinion  impossible  to  say  that  each  contract  is  not  tainted 
with  the  vice  of  the  whole  business  of  wdiich  it  forms  part. 
Though  as  between  the  immediate  parties  it  may,  as  in 
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judgment,  this  instance,  be  free  from  actual  fraud  in  the  sense  of 
OsLER  imposition,  it  is  nevertheless  void  and  illegal,  because  on 
the  ground  and  for  the  reasons  I  have  specified,  it  is  con- 
trary to  public  policy  that  such  contracts  should  be 
permitted  or  enforced.  When  every  one  admits  that  the 
business  as  a  whole,  and  in  its  results,  is  a  swindle,  I  think 
we  cannot  be  charged  with  introducing  an  "  unsatisfactory 
vagueness  "  into  the  law,  by  holding  that  the  agreements 
which  are  the  life  of  it  are  contrary  to  public  policy,  and 
w^e  may  safely  hold  them  to  be  so  without  contravening 
that  paramount  public  policy,  as  Sir  George  Jessel  calls  it, 
*'  that  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and  that  their  con- 
tracts when  entered  into  freely  and  voluntarily  shall  be 
held  sacred,  and  shall  be  enforced  by  Courts  of  justice." 

By  refusing  to  enforce  the  contract  now  in  question  we 
are  only  declaring  that  the  parties  have  not  a  sacred  right 
to  aid  in  carrying  on  a  business  which  has  a  direct  ten- 
dency to  the  commission  of  fraud,  and  which  is  fraught 
with  such  injurious  consequences  to  the  public. 

It  can  hardly  be  necessary  to  say  that  one  is  reluctant 
to  assist  a  defendant  who  has  taken  the  benefit,  and 
now  disclaims  the  burden,  of  the  transaction. 

Collins  V.  Blantern,  2  Wils.  841,  and  Fletcher  v.  Lord 
Sondes,  3  Bing.  501,  are  remarkable  instances  in  which  the 
Courts  gave  effect  to  the  defence  of  illegality  on  the  ground 
of  public  policy,  although  in  one  case  the  defendant  was 
escaping  from  a  liability,  and  in  the  other  retaining  a 
valuable  property. 

The  defendant  has  the  right  to  urge  the  defence  of 
illegality,  and  when  proved,  we  are  bound  to  give  effect  to 
it  as  we  do  by  dismissing  the  appeal.  As,  however,  we  do 
so  on  a  different  ground  from  that  on  which  the  learned 
J udge  below  dismissed  the  action,  we  may  mark  our  sense 
of  the  defendant's  demerits  by  dismissing  it  without  costs. 
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Maclennan,  J.  A. : — 


Judgment. 


Maclen  nan 
J.  A. 


I  agree  entirely  in  the  judgment  of  the  learned  Chief 
Justice. 

I  think  the  business,  in  which  Hess  and  the  company, 
or  pretended  company,  which  he  professed  to  represent, 
were  engaged,  was  nothing  but  a  cunningly  devised  scheme 
of  fraud,  having  in  it  none  of  the  elements  of  legitimate 
trade  or  business.  It  is  perfectly  evident  that  the  trans- 
action with  the  plaintiff  could  not  be  carried  out  w^ithout 
somebody  being  cheated  and  swindled  sooner  or  later.  In 
order  to  its  success  some  one  must  be  induced  to  buy  thirty 
bushels  of  oats  at  $10  a  bushel,  while  their  real  value 
was  not  and  could  not  be  more  than  50  cents  a  bushel,  and 
either  he  or  some  other  foolish  person  must  lose  his  money. 
It  is  plain  that  every  time  the  transaction  was  repeated 
the  magnitude  of  the  undertaking  of  Hess  or  the  company 
to  find  purchasers  at  the  fictitious  price,  was  increasing  in 
^  geometrical  ratio,  and  that  failure  was  inevitable.  On 
its  very  face  the  business  was  a  swindle,  as  transparent, 
and  hardly  as  plausible,  as  many  of  the  ordinary  tricks  of 
card  sharpers  and  confidence  men  of  which  we  have  heard. 
And  it  is  to  be  regretted  that  there  were  found  numerous 
persons  at  once  so  simple  and  so  greedy  of  gain  as  to  lend 
themselves  to  transactions  which  could  plainly  only  end  in 
disaster  to  themselves  or  others. 

It  is  impossible  also  not  to  see  an  element  of  deliberate 
wickedness,  on  the  part  not  merely  of  Hess  and  his  con- 
federates who  contrived  the  swindle,  but  on  the  part  of 
-every  one  who  like  the  plaintifi  and  the  defendant  allowed 
themselves  to  take  part  in  it,  for  they  all  proposed  to 
themselves  large  gains  at  the  expense  of  others.  While 
they  saw  plainly  enough  that  some  one  must  be  cheated 
•each  hoped  it  would  not  be  himself. 

Now,  if  as  I  think  the  business  was  a  swindling  scheme, 
the  plaintiff  and  the  defendant  lent  themselves  to  it,  and  be- 
came parties  to  it.  The  purchases  they  made,  and  the 
notes  they  gave,  were  in  furtherance  of  it,  and  were  merely 
:so  many  steps  in  the  fraud. 


522 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  The  plaintiff  had  full  knowledge  of  the  nature  of  the 
Macleninan  scheme,  and  that  the  notes  in  question  were  given  by  the 
defendant  in  furtherance  of  it.  It  is  true  the  plaintiff 
delivered  thirty  bushels  of  oats  to  the  defendant  as  the 
ostensible  consideration  for  the  notes,  but  that  delivery 
also  was  part  of  the  swindle,  and  I  do  not  think  it  entitles 
the  plaintiff  to  recover. 

I  think  that  on  the  making  of  the  notes  by  the  defen- 
dant, and  the  delivery  of  them  to  the  plaintiff,  both  the 
plaintiff  and  the  defendant  were  knowingly  engaged  in 
promoting  a  business  necessarily  mischievous  and  injurious 
to  the  public,  and  calculated  and  intended  to  defraud 
persons  who  might,  and  who  were  expected  to,  become 
their  dupes.  I  think  the  defendant  and  the  plaintiff  are 
equally  to  blame ;  that  they  are  both  equally  foolish  and 
wicked,  and  that  the  law  applicable  to  such  cases  requires 
us  to  afford  no  assistance  to  either  of  them,  but  to  leave 
them  ir^  the  position  in  which  they  have  placed  themselves. 

Burton,  J. A. : — 

I  most  fully  agree  in  the  strong  expressions  of  condem- 
nation of  the  ti  ansactions  of  the  company  and  its  agents 
referred  to  in  the  statement  of  defence,  and  regret  that 
the  Legislature,  which  we  were  told  had  been  applied  to, 
had  not  interfered  for  the  suppression  of  such  practices, 
although  the  delusive  character  of  the  transaction  is  so 
apparent  that  they  might  well  consider  that  the  most 
simple  person  could  not  be  deceived,  and  no  legislation 
was  therefore  necessary.  Such,  at  all  events,  was  not  the  case 
with  either  of  the  parties  to  this  litigation,  who  were  fully 
aware  of  what  they  were  doing,  and  it  is  their  rights  and 
liabilities  upon  which  we  are  adjudicating  in  this  action. 

I  am  at  a  loss  to  understand  what  defence  this  defen- 
dant can  be  heard  to  urge  to  the  plaintiff's  demand. 

It  is  a  halit  with  me,  which  I  have  frequently  found 
very  useful,  to  consider  how  the  defendant  would  have 
formulated  his  defence  on  the  old  system  of  pleading,  and 
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I  think  any  one  would  find  it  very  difficult  to  frame  a  plea  Judgment, 
which  would  stand  the  test  of  a  demurrer.   The  defendant  Burton 
could  not  plead  with  any  hope  of  success  that  the  note 
was  obtained  from  him  by  fraud,  for  he  went  into  the 
transaction  with  his  eyes  open,  and  after  several  days  for 
deliberation.    Neither  can  he,  nor  does  he,  pretend  to  urge 
that  any  misrepresentations  were  made  to  him  by  the 
company  ;  but  it  is  now  contended  that  it  is  against  public 
policy — a  very  wide,  and  not  a  very  satisfactory  attempt 
at  a  solution — one  to  which  I  am  most  unwilling  to  give 
effect,  inasmuch  as  if  held  to  apply,  the  result  must  be 
that  this  defendant,  although  a  particeps  criminis,  will 
not  be  debarred  from  setting  up  his  own  iniquity  in  order 
to  be  relieved  from  a  liability  deliberately  entered  into. 

I  can  quite  understand  that  rule  applying  where  the 
plaintiff  founds  his  cause  of  action  upon  an  agreement  or 
a  note  the  consideration  of  which  is  contra  honos  mores 
or  a  transgression  of  a  positive  law.  I  might  concede  for 
the  purpose  of  the  argument  that  a  bond  entered  into  by 
a  person  to  act  as  the  agent  of  this  company  in  carrying 
out  such  transactions  as  are  contemplated  under  their 
scheme  of  operations,  and  to  recover  a  commission  for  his 
services,  would  be  illegal  and  not  enforceable  in  a  Court  of 
justice,  but  that  would  not  be  by  any  means  decisive  of 
this  case. 

The  contract  to  sell  to  this  defendant  80  bushels  of  oats 
at  an  extravagant  price  was  not  in  itself  illegal  if  the 
defendant  without  any  misrepresentation  was  foolish  enough 
to  enter  into  it,  nor  is  the  plaintiff  precluded  from  recover- 
ing upon  it,  because  he  knew  all  the  facts  and  had  com- 
mitted a  similar  folly  himself.  It  is  said  that  by  entering 
into  his  own  contract  he  had  agreed  to  do  all  he  could  to 
promote  the  sale  of  grain  and  the  interests  of  the  company, 
but  he  had  nothing  to  do  with  promoting  the  sale  to  the 
defendant,  and  there  is  a  broad  distinction  betw^een  a  mere 
mental  purpose  that  an  illegal  act  shall  be  done,  and  a 
participation  in  the  unlawful  transaction  :  Hohhs  v.  Henn- 
ing,  17  C.  B.  N.  S.  at  p.  819,  referring  to  Uolman  v.  John- 
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Judgment,  sou,  1  Cowp.  841,  and  Lightfoot  v.  Tenant,  1  Bos.  &;  P. 
Burton  554.  The  sale  to  the  defendant  was  made  by  the  company, 
the  plaintiff  had  nothing  to  do  with  it,  but  the  sale  having 
been  made  he  delivered  the  grain  in  pursuance  of  it. 

I  think  that  the  note  might  have  been  enforced  in  the 
hands  of  the  company.  The  agreement,  and  not  the  per- 
formance of  it  by  the  company,  was  looked  upon  by  the 
defendant  as  the  consideration  of  the  note,  and  it  is  per- 
fectly clear,  I  think,  that  if  sued  upon  the  agreement,  the 
company  would  have  had  no  answer. 

The  decision  so  frequently  referred  to  of  Egerton  v.  Earl 
Broiunlovj,  4  H.  L.  C.  1,  decided  nothing  more  than  this,  that 
the  limitations  in  the  will  then  in  question  were  held  bad  be- 
cause they  amounted  in  effect  to  a  gift  of  pecuniary  means  to 
be  used  in  obtaining  a  peerage,  and  offered  a  direct  tempta- 
tion to  the  improper  use  of  such  means,  and  had  a  manifest 
tendency  to  the  prejudice  of  good  government  and  the 
administration  of  public  affairs  ;  but  all  transactions  which 
have  that  character,  are  alike  void,  such  as  champerty  and 
maintenance,  the  compounding  of  offences,  and  the  sale  of 
offices;  that  was  the  decision,  although  some  of  the  ex- 
pressed opinions  would  seem  to  go  further.  But  where 
there  is  no  statutory  prohibition  the  law  will  not  readily 
pronounce  a  contract  invalid  on  the  ground  of  policy,  and 
is  on  the  contrary  inclined  to  leave  men  free  to  regulate 
their  affairs  as  they  think  proper. 

Regret  has  frequently  been  expressed  at  the  tendency  of 
some  decisions  (which  have  followed  the  dicta  of  some  of  the 
Judges  in  Egerton  v.  Earl  Brownlow,4f  H.L.C.  1,  rather  than 
the  judgment  itself),  and  would  seem  to  hold  that  solemn  con- 
tracts, not  in  themselves  transgressing  any -positive  rule  of 
law,  are  yet  held  to  be  void  by  reason  of  some  constructive 
illegality  or  supposed  tendency  to  contravene  public  policy. 
It  seems  to  me  to  be  far  wiser  to  leave  Parliament  to  say  what 
is  and  what  is  not  a  contravention  of  public  policy,  and,  (Mr. 
Shirley's  criticism  to  the  contrary  notwithstanding),  the 
inclination  of  the  Courts  at  the  present  day  is  not  to  make 
such  a  question  depend  upon  the  mere  private  discretion 
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of  the  majority  of  a  Court  on  a  point  of  all  others  most  Judgment, 
open  to  a  difference  of  opinion  and  most  liable  to  be  Burton 
affected  by  changing  circumstances,  or  as  it  has  been  some- 
times  expressed  in  somewhat  broader  terms,  leaving  the 
Courts  to  distribute  a  kind  of  equity  differing  with  the 
length  of  each  Judge's  foot. 

These  decisions  it  is  true  do  not  meet  with  much  favour  at 
the  present  day  and  the  tendency  of  modern  decisions  is 
against  the  invention  of  new  heads  of  public  policy,  and  in 
the  language  of  Sir  George  Jessel :  (Printing  Co.  v.  Samp- 
son, L.  R.  19  Eq.  at  p.  495,)  "  It  must  not  be  forgotten 
that  you  are  not  to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  void  as  being  against  public 
policy,  because  if  there  is  one  thing  which  more  than  an- 
other public  policy  requires  it  is  that  men  of  full  age  and 
competent  understanding  shall  have,  the  utmost  liberty  of 
contracting,  and  that  their  contracts  when  entered  into 
freely  and  voluntarily  shall  be  held  sacred  and  shall  be 
enforced  by  Courts  of  justice.  Therefore,  you  have  this 
paramount  public  policy  to  consider — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract." 

There  could  scarcely  be  a  case  to  which  this  language 
could  be  more  applicable  than  the  present — where  we  find 
two  sharp  business  men  fully  alive  to  what  they  were 
doing,  voluntarily  entering  into  this  contract.  In  the  case 
of  a  dupe  the  ordinary  plea  of  fraud  and  misrepresentation 
would  be  a  defence,  and  if  desirable'  Parliament  might  be 
applied  to  for  a  remedy,  but  I  confess  I  feel  the  strongest 
repugnance  to  assisting  this  defendant  to  repudiate  a 
liability  solemnly  entered  into,  as  if  he  were  a  child  of 
tender  years. 

But  I  refer  again  to  Sir  George  Jessel's  language  upon 
this  question  of  public  policy,  for  the  purpose  of  showing 
the  disinclination  of  the  Courts  to  extend  the  rule,  and  to 
show  that  a  contract  of  this  nature  (although  the  whole 
scheme  might  be  of  a  character  which  a  Court  of  justice 
would  not  enforce),  does  not  fall  within  it.  "  Now," 
he  says,  "  there  is  no  doubt  public  policy  ma}^  say  that 


526 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  a  contract  to  commit  a  crime  or  a  contract  to  give  a 
Burton  reward  to  another  to  commit  a  crime  is  necessarily  void. 
J-^-  The  decisions  have  gone  further,  and  contracts  to  commit 
an  immoral  offence,  or  to  give  money  or  reward  to  another  to 
commit  an  immoral  offence,  or  to  induce  another  to  do  some- 
thing against  the  general  rules  of  morality,  though  far  more 
indefinite  than  the  previous  class,  have  always  been  held 
to  be  void.  I  should  be  sorry  to  extend  the  doctrine  much 
further."  It  appears  to  me  that  we  should  be  extending 
the  doctrine  very  much  further  if  we  held  this  contract  to 
come  within  it. 

Sir  William  Anson  remarks  that  the  policy  of  the  law 
or  public  policy  is  a  phrase  of  frequent  occurrence,  and 
has  a  somewhat  attractive  sound,  but  it  may  very  easily 
introduce  an  unsatisfactory  vagueness  into  the  law,  and 
refers  to  its  having  been  applied,  and  not  always  with  the 
happiest  results,  during  the  early  part  of  the  present  cen- 
tury, and  then  adds  that  modern  decisions  have  tended  to 
limit  the  sphere  within  which  the  duty  of  the  courts  to 
consider  the  public  advantage  may  be  exercised,  and  refers 
to  Sir  George  Jessel's  as  perhaps  the  best  expression  of  the 
modern  view,  and  he  then  proceeds  to  arrange  such  con- 
tracts as  are  against  public  policy  under  seven  heads, 

1.  Agreements  which  injure  the  state  in  its  relations 
with  other  states. 

2.  Agreements  tending  to  injure  the  public  service. 

3.  Agreements  which  tend  to  prevent  the  course  of  jus- 
tice. 

4.  Agreements  which  tend  to  the  abuse  of  legal  process. 

5.  Agreements  which  are  contrary  to  good  morals,  but 
he  also  points  out  that  the  only  aspect  of  immorality  with 
which  the  courts  of  law  have  dealt  is  sexual  immorality. 

6.  Agreements  which  affect  the  freedom  or  security  of 
marriage. 

And  lastly,  agreements  in  restraint  of  trade. 
Under  which  of  those  heads  is  it  proposed  to  place  this 
transaction  ? 

I  have  read  the  learned  Judge's  judgment  several  times 
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without  being  able  to  appreciate  very  clearly  the  grounds  Judgment, 
of  his  decision.    To  call  this  scheme  a  swindle,  or  the  Bueton 
promoters  of  it  common  cheats,  does  not  aid  us  to  the  con-  '^•'^ 
elusion  that  this  particular  transaction  is  something  against 
public  policy,  nor  do  1  think  that  the  maxim,  "  Ex  turpi 
■causa  non  oritur  actio''  applies  to  the  contract  sued  on  in 
this  action.    Even  if  it  had  been  shewn  that  the  plaintiff 
had  carried  out  the  stipulation  that  he  should  act  as  agent 
of  the  company,  I  should  have  doubted  its  application, 
but  if  that  additional  element  would  have  affected  the 
question,  there  is  no  evidence  that  he  so  acted,  and  it  will 
not  be  presumed  that  'lie  did  so.    The  contrary  is  the 
proper  inference. 

I  am  of  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  the  judgment  entered  for  the  plaintiff. 

Appeal  dismissed  without  costs, 
Burton,  J.  A.,  dissenting. 


528 


ONTARIO  APPEAL  REPORTS. 


Goodman  v.  Botes. 

Statute  of  Limitations — Acknowledgment  of  debt. 

An  acknowledgment  of  a  debt,  not  being  a  debt  by  specialty,  to  be  suffi- 
cient under  the  Statute  of  Limitations,  must  be  made  to  the  creditor  or 
to  his  agent.  A  general  acknowledgment  of  liability,  or  an  acknowledg- 
ment to  a  third  person,  is  not  sufficient. 

Judgment  of  the  County  Court  of  Wentworth  affirmed. 

Statement.        This  was  an  appeal  from  the  judgment  of  the  County 
Court  of  Wentworth. 

The  action  was  brought  by  the  plaintiff  to  recover  from 
the  defendant  the  sum  of  $102  received  by  the  defendant 
under  the  following  circumstances  : 

One  Armstrong  was  a  tenant  of  one  Maria  Webber  and 
in  October,  1883,  she  gave  to  the  defendant,  who  was 
bailiff  of  the  seventh  Division  Court  of  the  county  of 
Wentworth,  a  warrant  to  distrain  upon  Armstrong  for 
rent  and  taxes  in  arrear.  The  defendant  executed  the 
distress  warrant  upon  Armstrong's  goods  and  chattels,  and 
on  the  10th  of  October,  1883,  sold  them.  After  payment 
of  the  rent  and  costs  there  remained  in  his  hands  $102. 
About  the  time  of  the  sale  Armstrong  absconded  from  the 
country,  and  very  shortly  afterwards  a  number  of  actions 
were  brought  against  him  in  the  seventh  Division  Court 
of  the  county  of  Wentworth  as  an  absconding  debtor,  the 
warrants  of  attachment  being  directed  to  the  defendant 
as  bailiff'  To  these  warrants  the  defendant  made  the 
following  return  endorsed  thereon  : 

"  Inventory  of  the  property  and  effects  attached  this- 
28th  day  of  November,  1883. 

The  pro  rata  interest  in  $102,  being  surplus  over  and 
above  moneys  required  to  satisfy  the  rent  claim  and  costs, 
and  now  in  my  hands. 

(Signed)  J.  D.  Boyes,  Bailiff." 

These  actions  were  disposed  of  by  the  Judge  of  the 
Division  Court  on  the  15th  of  April,  1884  ;  six  of  them  on 
the  ground  that  the  Clerk  had  not  signed  the  warrants  of 
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attachment  so  that  they  were  "  wholly  worthless  and  no  Statement, 
proceedings  could  be  legally  taken  upon  them  " ;  another 
'On  the  ground  that  the  absence  of  the  seal  to  the  warrant 
rendered  it  also  worthless  ;  and  four  others  on  the  ground 
that  the  affidavits  of  service  were  insufficient.  As  to  all 
the  cases  it  was  further  held  that  the  surplus  money  in 
the  bailiff's  hands  was  not  attachable  under  the  warrants, 
so  that  the  actions  were  all  dismissed  and  judgment  of 
nonsuit  was  entered. 

On  the  3rd  of  October,  1889,  Armstrong  having  returned 
to  this  country,  assigned  his  claim  to  the  plaintiff,  who 
■commenced  this  action  on  the  15th  of  October,  1889.  By 
the  statement  of  defence  the  defendant  denied  that  he  held 
^ny  balance  for  Armstrong,  and  alleged  that  if  there  was 
•any  balance  he  held  it  for  Armstrong's  creditors  under 
writs  of  attachment  which  had  been  issued  against  Arm- 
^strong  as  an  absconding  debtor.  The  Statute  of  Limitations 
was  also  pleaded. 

The  action  came  on  for  trial  before  MuiR,  J.J.,  on  the 
ist  of  April,  1890,  and  on  the  17th  of  April,  1890,  he 
delivered  judgment  dismissing  the  action  on  the  ground 
that  under  the  Act,  2  Wm.  &  M.  Sess.  1,  ch.  5,  sec.  1,  an 
action  would  not  lie  against  the  bailiff  or  broker  for  the 
overplus  or  surplus  proceeds  of  goods  distrained,  but  that 
this  overplus  or  surplus  should  have  been  left  in  the  hands 
of  one  of  the  officers  mentioned  in  the  Act,  viz.,  the  sheriff, 
under-sheriff,  or  constable,  and  that  the  tenant's  only 
remedy  was  an  action  against  the  landlord  for  not  com- 
plying with  the  provisions  of  the  Act.  He  also  held  that 
the  claim  was  barred  by  the  Statute  of  Limitations. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be 
heard  before  this  Court  (Hagarty,  C.J.O.,  Burton,  Osler, 
and  Macj.ennan,  JJ.A.),  on  the  27th  of  May,  1890. 

Teetzel,  Q.C.,  for  the  appellant. 
W.  Bell,  for  the  respondent. 
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Judgment,   June  28th,  1890.    Osler,  J.A.  :— 

OSLER 

[The  learned  Judge  stated  the  facts  as  above  set  out 
and  continued :] 

It  is  quite  unnecessary  for  the  disposition  of  this  case 
to  consider  the  application  of  the  Statute  of  William  and 
Mary.    No  defence  of  that  kind  was  pleaded,  or  apparently 
suggested  at  the  trial,  and  as  the  defendant  has  the  money 
in  his  hands  and  it  is  the  proceeds  of  the  tenant's  own 
goods  and  there  is  really  no  reason,  from  what  we  see  of 
the  attachment  proceedings,  to  suppose  that  any  claim  can 
be  supported  under  them,  the  case  is  not  one  in  which  the 
Court  is  called  upon  to  be  astute  in  aiding  the  defendant 
to  defeat  an  honest  claim.    If  the  Act  is  in  force  an  amend- 
ment would  appear  to  be  called  for  to  simplify  proceedings 
and  preveut  injustice  in  the  future.    Assuming  therefore, 
though  not  deciding,  that  but  for  the  Statute  of  Limitations 
an  action  would,  under  the  circumstances,  lie  against  the 
defendant  to  recover  the  moneys  in  his  hands,  the  question 
is  whether  the  return  made  by  him  to  the  warrants  of 
attachment  (for  that  is  the  only  thing  relied  upon)  is  a 
sufficient  acknowledgment  of  liability  to  take  the  case  out 
of  the  statute,  and  the  difficulty  which  meets  the  plaintiff 
on  the  threshold  is,  that  the  acknowledgment,  such  as  it 
is,  was  not  made  to  Armstrong,  nor  to  anyone  for  him» 
In  Addison  on  Contracts,  8th  ed.,  p.  1262,  it  is  laid 
down  in  the  same  way  as  it  was  in  the  4th  ed.,  that  an 
acknowledgment  to  a  third  party  is  sufficient,  but  none  of 
the  modern  cases  are  cited.    And  in  Banning  on  the 
Limitation  of  Actions  it  is  said  to  be  still  unsettled,  or 
not  to  be  finally  decided,  whether  an  acknowledgment  to 
•    a  third  party  is  sufficient.    Both  on  principle  and  authority 
however,  notwithstanding  some  conflicting  decisions,  (see 
Beard  v.  Ketchum,  5  U.  C.  R.  114),  such  an  acknowledg- 
ment is  clearly  insufficient,  and  we  must  take  the  law  to 
be  as  laid  down  in  Edwards  v.  Culley,  4  H.  &  N.  877. 
Pollock,  C.B.,  there  says :  "  There  mu^  be  an  acknowledg- 
ment amounting  to  a  promise,  either  to  the  creditor  or 
his  agent,  to  pay  the  debt." 
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Martin,  B. :  "  We  must  always  go  back  to  the  words  Judgment. 
o£  the  statute  (9  Geo.  IV.  eh.  14  ;  K  S.  0.  (1887)  ch.  123, 
sec.  1)  and  they  are  that  'no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  &c.,  unless  such  acknowledgment 
or  promise  shall  be  in  writing.'  It  is  therefore  clear  from 
the  words  of  the  Act  that  the  acknowledgment  must  be 
such  as  to  have  that  effect,  and  I  think  that  the  word 
'  promise '  shews  that  there  must  be  a  promise  to  the 
person  to  whom  the  acknowledgment  is  made.  A  statement 
to  a  third  person,  like  the  insertion  in  a  schedule  of  the 
debt,  would  not  be  that  species  of  acknowledgment  which 
the  statute  contemplates." 

Bramwell,  B.,  cites  Grenfell  v.  Girdlestone,  2  Y.  &  C. 
676,  to  the  same  effect  and  says  :  "  I  agree  that  an  admis- 
sion to  a  third  person  would  not  be  sufficient." 

The  same  thing  is  laid  down  in  one  of  the  most  recent 
cases  on  the  subject,  Green  v.  Humphreys.  26  Ch.  D. 
474.  Fry,  L.  J.,  says :  "  Now  what  is  an  acknowledg- 
ment ?  In  my  view  an  acknowledgment  is  an  admission 
by  the  writer  that  there  is  a  debt  owing  by  him,  either  to 
the  receiver  of  the  letter  or  to  some  other  person  on  whose 
behalf  the  letter  is  received."  See  also  Fuller  v.  Redman, 
26  Beav.  614 ;  Shanly  v.  Grand  Junction  R.  W.  Co., 
4  0.  R.  156;  Wood  on  the  Limitation  of  Actions,  sec. 
79.  As  regards  a  specialty  debt  the  acknowledgment  to  a 
stranger  would  seem  to  be  sufficient  under  the  Statute 
applicable  to  it :  8  &  4  Wm.  IV.  ch.  42,  sec.  5  ;  (Imp.  Act.) 
K  S.  0.  (1887)  ch.  60,  sec.  8  ;  Moodie  v.  Bannister,  4 
Drew.  432  ;  Forsyth  v.  Bristowe,  8  Exch.  716.  In  the  case 
before  us  the  acknowledgment  relied  on  was  made,  not  to 
Armstrong  nor  with  any  intention  of  admitting  a  debt 
or  liability  to  Armstrong  in  the  sense  of  a  promise  to  pay 
him,  but  the  contrary.  At  the  most  it  is  a  mere  admis- 
sion to  the  creditor  that  he  the  defendant  has  a  sum  of 
money  in  his  hands  of  which  a  "pro  rata  "  part  has  been 
attached  under  the  warrant.    It  is  impossible  to  infer  from 
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Judgment,    such  an  admission  a  promise  to  pay  the  money  to  Arm- 
OsLER  strong. 

Other  recent  cases  on  the  subject  of  acknowledgment 
are  Meyerhoff  v.  Froehlich,  4  C.  P.  D.  63 ;  /ti  re  Bethell, 
Bethell  v.  Bethell,  34  Ch.  D.  561. 

It  was  also  argued  that  the  legal  effect  of  the  endorse- 
ment on  the  warrant  was  to  constitute  the  defendant  an 
express  trustee  of  the  money  for  Armstrong.  But  if  he 
was  not  a  trustee  in  respect  of  the  money  in  the  first 
instance,  so  that  the  statute  was  running  in  his  favour 
from  the  time  he  received  it,  his  subsequent  admission  to 
a  third  person  that  he  held  it  not  for  Armstrong  but  for 
such  third  person  cannot  convert  him  into  a  trustee  for 
Armstrong. 

I  think  the  appeal  must  be  dismissed  ;  but  for  myself  I 
must  add  that  I  see  nothing  in  the  Division  Court  pro- 
ceedings which  prevents  the  defendant  from  being  as 
honest  as  his  counsel  assured  us  he  wished  to  be.  It  is 
a  sheer  evasion  to  speak  of  the  attachments  as  being 
in  the  way.  If  the  defendant  is  still  Clerk  of  the  Court 
it  may  be  that  his  superiors  have  the  means  of  persuading 
him,  if  persuasion  is  needed,  to  do  what  is  right. 

If  the  defendant  does  not  pay  the  amount  to  the  plain- 
tift*  the  plaintiff's  money  lying  in  his  hands  and  the 
remedy  merely  being  barred,  I  think  that  no  order  should 
be  made  as  to  costs,  and  the  defendant  will  be  able  to  pay 
himself  out  of  the  moneys  in  his  hands. 

Hagarty,  C.J.O.,  and  Burton,  J.  A.,  concurred. 

Maclennan,  J.  A. : — 

On  10th  of  October,  1883,  the  defendant  as  the  bailiff  of 
one  Maria  Webber,  sold  goods  of  one  James  Armstrong  for 
rent,  and  there  was  on  that  day  a  surplus  in  his  hands  of 
the  proceeds  of  the  sale  after  satisfying  the  rent  due  and 
expenses,  of  $102. 

The  present  action  w^as  brought  by  the  plaintiff  on  the 
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15th  of  October,  1889,  as  assignee  of  James  Armstrong,  to  Judgmen 
recover  this  sum  of  $102  as  money  had  and  received,  Maclenx^ 
and  the  statement  of  claim  also  charges  a  wrongful  seizure 
of  the  goods  under  colour  of  the  distress  warrant  to  the 
value  of  $102. 

In  considering  the  appeal  this  last  claim  may  be  dis- 
regarded, as  there  was  no  evidence  to  support  it,  and  it 
was  not  contended  that  in  distraining,  selling,  or  receiving 
the  proceeds  of  sale  the  defendant  had  been  guilty  of  any 
irregularity  or  excess  or  other  tortious  act. 

I  am  clearly  of  opinion  that  there  are  two  grounds  on 
which  this  action  fails  and  on  which  the  appeal  must  be 
dismissed. 

The  first  is  that  the  defendant  being  a  mere  agent  of 
the  landlady,  Maria  Webber,  and  having  done  no  wrong, 
there  was  no  privity  between  him  and  James  Armstrong, 
and  he  could  not  be  sued  by  the  latter.  It  was  the  land- 
lady who  alone  under  the  circumstances  could  be  pursued 
for  the  surplus,  and  the  defendant  was  answerable  to  her 
and  not  to  Armstrong.  On  this  ground  I  come  to  the 
conclusion  that  the  defendant  was  not  originally  liable  to 
Armstrong,  and  there  is  nothing  to  shew  that  he  became 
or  made  himself  liable  by  any  thing  which  he  did  or  which 
occurred  subsequently. 

The  other  ground  on  which  the  appeal  must^^fail  is  the 
Statute  of  Limitations.  It  was  contended  that  an  endorse- 
ment made  by  the  defendant  on  certain  Division  Court 
process  on  the  28th  of  November,  1883,  was  such  an 
acknowledgment  as  would  give  a  new  starting  point  for 
the  statute,  but  I  am  clear  that  the  acknowledgment  is 
not  sufficient  for  that  purpose,  not  being  one  from  which 
a  promise  to  pay  the  money  to  Armstrong  could  be 
implied. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  without  costs. 
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The  following  appeals  from  the  Court  of  Appeal  for 
'Ontario  in  cases  reported  in  16  A.  R.  and  17  A.  R.  have 
been  decided  by  the  Supreme  Court  of  Canada  : 

Jones  V.  Grand  Trunk  R.  W.  Go,  16  A.  R.  37.  Appeal 
dismissed  with  costs,  June  14th,  1889. 

In  re  Clarke  and  the  Union  Fire  Ins.  Co.,  16  A.  R.  161. 
Appeal  dismissed  with  costs,  June  12th,  1890. 

Ryan  v.  Glarkson,  16  A.  R.  311.  Appeal  dismissed  with 
costs,  June  12th,  1890. 

Bond  V.  Gonmee,  16  A.  R.  398.  Appeal  dismissed  with 
costs,  March  19th,  1890. 

Henderson  v.  Killey,  17  A.  R.  456.  Appeal  allowed 
with  costs  and  judgment  of  Chief  Justice  Cameron  at  the 
trial  restored,  June  14th,  1890. 
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ALL  THE  CASES  REPORTED  IN  THIS  VOLUME. 

BEING  DECISIONS  IN  THE 

COURT  OF  APPEAL  FOR  ONTARIO. 


ACCEPTANCE  OF  OFFICE. 

See  Trusts  and  Trustees,  L 


ACKNOWLEDGMENT  OF  DEBT. 

See  Statute  of  Limitations. 


ACT  OF  GOD. 

See  Anderson  v.  Canadian  Pacific 
JR.  W.  Co.,  480. 


ACTUAL  ADVANCE. 

See  Assignments  and  Prefer- 
ences, L 

AFFIDAVIT  OF  BONA  FIDES. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


ASSESSMENT  AND  TAXES. 

See  Constitutional  Law,  2  — 
Covenants  for  Title. 


ASSIGNMENT. 

Equitable  assignment —  Chose  in 
action  —  Bills  of  exchange.^ — One 
E.,  who  had  a  contract  with  the 
defendant  for  certain  carpenter's 
work,  gave  to  the  plaintiff  an  order 
on  the  defendant  in  the  following 
form : — 

"  Please  pay  to  H.  the  sum  of 
$138.40  for  flooring  supplied  to  your 
buildings  on  D.  road,  and  charge  to 
my  account." 

Held,  that  this  was  not  an  equit- 
able assignment,  but  a  bill  of  ex- 
change, and  that  in  the  absence  of 
written  acceptance  by  her,  the  defen- 
dant was  not  liable. 

J udgment  of  the  County  Court  of 
York  reversed.  Hall  v.  Prittie,  306. 


ASSIGNMENTS  AND  PREFER- 
ENCES. 

L  Bills  of  sale  and  chattel  mort- 
gages— Actual  advance — R.  S.  0.  ch. 
12 Jf,  sees.  2,  S — Notice  to  solicitor.^ 
— A  solicitor,  acting  for  a  creditor, 
obtained  for  the  debtor  on  the 
security  of  a  chattel  mortgage  a  Joan 
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from  another  client  who  was  ignorant 
of  the  purpose  for  which  the  loan 
was  required.  The  solicitor,  by 
direction  of  the  debtor,  out  of  the 
moneys  advanced  paid  off  the  creditor 
in  full  and  shortly  afterwards  the 
debtor  assigned  : — 

Held^  affirming  the  judgment  of 
the  Chancery  Division,  17  O.  R. 
290,  that  the  mortgage  was  one  to 
secure  a  present  actual  hon^  fide 
advance,  and  could  not  be  impeached. 

Stoddart  v.  Wilson,  16  O.  K.  17, 
questioned. 

The  question  of  notice  to  the 
solicitor  as  affecting  the  client  dis- 
cussed.   Gibbons  v.  Wilson,  1. 

2.  Bankruptcy  and  insolvency- 
Bills  of  sale  and  chattel  mortgages — 
Mortgage  to  secure  moneys  paid  by 
mortgagee  to  creditor — Intent  to  pre- 
fer— Notice  of  insolvency  — R.  S.  0. 
ch.  12 If,  sec.  2.  ] — A  transaction 
entered  into  by  a  person  in  insolvent 
circumstances  is  not  impeachable 
unless  the  person  claiming  the  bene- 
fit of  the  transaction  had  notice 
or  knowledge  of  the  insolvency  and 
did  not  act  in  good  faith. 

A  security  given  by  a  person  in  in- 
solvent circumstances  to  secure  an 
actual  advance  made  without  notice 
or  knowledge  of  the  insolvency,  and 
in  good  faith,  is  not  impeachable 
because  the  moneys  advanced  are, 
pursuant  to  the  direction  of  the  in- 
solvent, paid  over  to  one  of  his 
creditors,  who  thereby  obtains  a 
preference. 

Stoddart  v.  Wilson,  16  O.  R.  17, 
disapproved. 

Judgment  of  the  County  Court 
of  Hastings  reversed.  Johnson  v. 
Hope,  10. 

3.  Creditor  —  Knowledge  of  In- 
solvency—R.  S.  0.  {1887)  ch.  12 J^.] 
— One  who  has  a  right  of  action  for 


tort  and  subsequently  recovers  judg- 
ment is  not  a  creditor  within  the 
meaning  of  the  Assignments  and 
Preferences  Act,  so  as  to  be  in  a 
position  to  attack  under  that  Act,  a 
transaction  entered  into  by  the  tort 
feasor  before  the  action  was  com- 
menced. 

Where  a  transaction  is  attacked 
under  that  Act,  knowledge  by  the 
transferee  of  the  insolvency  of  the 
transferor  must  be  shown. 

Johnson  v.  Hope,  17  A.  K.  10,^ 
adhered  to. 

J udgment  of  the  County  Court  of 
Hastings  affirmed.  Ashley  v.  Brown, 
500. 


BANKING  AND  INCORPORA- 
TION OF  BANKS. 

See  Constitutional  Law,  2. 


BANKRUPTCY  AND  INSOL- 
VENCY. 

See  Assignments  and  Prefer- 
ences, 2,  3.  —  Constitutional  Law,. 
2. 


BARRISTER  AND  SOLICITOR. 

Law  Society — R.  S.  0.  ch.  lJf5y 
sees.  36,  JfJi- — Disciplinary  jurisdic- 
tion— Evidence  not  under  oath  — 
Discipline  committee  —  Notice  of 
meeting.] — By  sec.  44  of  R.  S.  O. 
ch.  145,  "  An  Act  respecting  the  Law 
Society  of  Upper  Canada,"  whenever 
a  barrister  or  solicitor  has  been  or 
may  be  found  guilty  of  professional 
misconduct  by  the  Benchers,  "  after 
dae  enquiry  by  a  committee  of  their 
number  or  otherwise,"  it  shall  be 
lawful  for  the  Benchers  in  Convoca- 
tion to  disbar  any  such  barrister. 
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and,  by  sec.  36  of  that  Act,  upon 
any  enquiry  by  committee  the 
Benchers  or  committee  shall  have 
power  to  examine  witnesses  under 
oath. 

Upon  a  charge  of  professional  mis- 
conduct, the  plaintiff  attended  before 
the  Discipline  Committee,  the  Stand- 
ing Committee  of  Convocation  to 
whom  all  charges  of  such  nature 
are  referred,  and  without  objection 
allowed  witnesses  to  make  unsworn 
statements,  and  cross-examined  them 
thereon,  he  also  making  an  unsworn 
statement  himself. 

In  calling  the  committee  together, 
no  notice  of  the  meeting  was  sent  to 
the  treasurer  of  the  Society,  an  ex 
officio  member  thereof,  he  being  in 
Europe,  and  the  notice  to  the  other 
members  did  not  state  the  purpose 
of  the  meeting.  Subsequently  the 
committee  reported  to  Convocation 
that  the  complaint  had  been  fully 
established,  and  recommended  that 
the  plaintiff  be  disbarred.  Upon 
the  consideration  of  this  report  the 
evidence  was  read  before  Convoca- 
tion, and  the  plaintiff  appeared  with 
counsel  and  practically  admitted  the 
charge  taking  no  objections  to  the 
proceedings,  whereupon  Convocation 
adopted  the  report  and  resolved  that 
he  be  disbarred,  &c.  An  action  to 
have  this  resolution  declared  void, 
and  to  restrain  further  proceedings, 
was  dismissed  by  Boyd,  C,  (16  O. 
B.  625.)  This  judgment  was  sub- 
sequently reversed  by  the  Queen's 
Bench  Divisional  Court,  (17  O.  R. 
300),  whereupon  the  defendants 
appealed  to  this  Court : — 1 

Held,  (reversing  the  decision  of 
the  Divisional  Court)  that  the  plain- 
tiff having  appeared, before  Convoca- 
tion and  substantially  admitted  the 
charge,  and  the  propriety  of  the 
report  of  the  committee,  could  not 
be  permitted  to  say  that  the  defen- 


dants had  acted  without  "  due 
enquiry,"  or  to  set  up  any  irregu- 
larities there  might  have  been  in  the 
preliminary  proceedings. 

Per  Hagarty,  C.J.  O.,  and  Osler, 
J.  A,  The  power  to  take  evidence 
under  oath  was,  unless  waived, 
imperative. 

Per  Hagarty,  C.  J.  O.,  and  Osler, 
J.  A.,  also  : — Notice  to  the  treasurer 
was  unnecessary. 

Per  Burton,  J.  A. — The  power 
to  take  evidence  under  oath  was 
discretionary.  Hands  v.  The  Law 
Society  of  Upper  Canada,  41. 


BENCHER. 

See  Law  Society. 


BENEVOLENT  SOCIETY. 

See  Life  Insurance. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Assignment — Contract,  2, 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

Affidavit  of  honajides — Descript- 
ion of  chattels — Concurrent  mort- 
gages?^— The  affidavit  of  hona  fides 
in  a  chattel  mortgage  taken  to 
secure  the  mortgagee  against  his  en- 
dorsement of  tA^o  promissory  notes, 
which  were  referred  to  in  a  recital, 
stated  that  the  nioi  tgage  "  was  ex- 
ecuted in  good  faith  and  for  the  ex- 
press purpose  of  securing  me  the 
said  mortgagee  therein  named, 
against  his  endorsement  of  a  certain 
promissory  notes  for  {sic)  or  any  re- 
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newal  of  the  said  recited  promissory 
notes." 

Held,  that  "  his  endorsement" 
might  be  read  "  my  endorsement," 
as  this  was  clearly  a  clerical  error, 
but  that  even  with  this  correction 
the  clause  remained  vague  and  in- 
complete, and  that  the  affidavit  was 
therefore  fatally  defective. 

Held,  also  (Hagarty,  0.  J.  O., 
dissenting),  that  the  mortgagee  was 
entitled  to  fall  back  on  a  previous 
mortgage  covering  the  same  chattels, 
given  to  secure  him  against  his  en- 
dorsement of  certain  notes,  of  one  of 
which  one  of  the  two  notes  referred 
to  in  the  later  mortgage  was  a  re- 
newal, there  being  evidence  that 
when  the  later  mortgage  was  taken 
it  was  not  intended  to  abandon  the 
earlier  one. 

McMartin  v.  McDougall,  10  U.C. 
R.  399,  commented  on. 

Boulton  V.  Smith,  17  U.C.R.  400; 
in  Appeal,  18  U.  0.  R  458, 
referred  to. 

Smale  v.  Burr,  L.  R.  8  0.  P.  64: 
Ramsden  v.  Lupton,  L.  R.  9  Q.  B, 
17,  distinguised. 

What  is  a  sufficient  description 
of  chattels  and  animals  discussed. 

Judgment  of  the  County  Court  of 
Hastings  varied.  Boldrick  v.  Byan, 
253. 

See  Assignments  and  Prefer- 
ences, 1,  2. 


BEEACH  OF  TRUST. 

See  Trusts  and  Trustees,  2. 


BRITISH  NORTH  AMERICA  ACT. 

See  Constitutional  Law,  1,  2. 


BRIDGES. 

See  Municipal  Corporations,  1. 


BY-LAW. 

See  Intoxicating  Liquors,  1. 


CALLS. 

See  Company. 


CARRIERS. 

See  Anderson  v.  Fish,  28 — Ander- 
son V.  Canadian  Facific  R.  W.  Co., 
480. 


CASES. 

Bohhett  V,  South  Eastern  R.  W. 
Co.,  9  Q.B.D.  424,  approved.]— /S'ee 
Railways,  3. 

Boulton  V.  Smith,  17  U.  C.  R. 
400,  in  appeal  18  U.  C.  R.  458,  re- 
ferred to,] — See  Bills  of  sale  and 
Chattel  Mortgages. 

De  visme  v.  De  visme,  1  Mac.  & 
G.  352,  observed  upon  as  being  no 
longer  authority.] — See  Sale  of 
Land. 

In  re  Empress  Engineering  Com- 
pany, 16  Ch.  D.  125,  specially  con- 
sidered.]— See  Partnership. 

Gregory  v.  Williams,  3  Mer.  582, 
specially  considered.] — See  Part- 
nership. 

Johnso7i  v.  Hope,  17  A.  R.  10, 
adhered  to.] —  See  Assignments  and 
Preferences,  3. 
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McMartin  v.  McDougall,  10  U.C. 
H.  399,  commented  o\\.]See  Bills 
OF  Sale  and  Chattel  Mortgages. 

Re  0' Heron,  11  P.  R  422,  over- 
ruled.]— See  Life  Insurance. 

Rawsden  v.  Lupton,  L.  R.  9  Q.B. 
17,  distinguished.] — See  Bills  of 
Sale  and  Chattel  Mortgages. 

Russell  V.  Russell,  14  Ch,  D.  471, 
distinguised.]—AS'ee Master  and  Ser- 
vant. 

Smale  v.  Burr,  L.  R.  8  C.  P.  64, 
distinguished.] — See  Bills  of  Sale 
AND  Chattel  "Mortgages. 

Stoddart  v.  Wilson,  16  0.  R.  17, 
questioned.] — See  Assignments  and 
Preferences,  1. 


misrepresentation  or  any  other  cause 
which  would  enable  the  Court  to 
decree  such  relief  ;  but  as  the  Court, 
if  a  shareholder  were  to  make  a 
claim  against  the  corporation  for 
compensation  in  damages  in  respect 
of  some  matter  not  connected  in  any- 
way with  the  validity  of  the  shares 
held  by  him,  could  not  decree  a 
cancellation  ^9ro  tanto  of  those  shares, 
so  the  corporation  itself  cannot 
validly  compromise  a  claim  for 
damages  against  it  by  accepting  the 
surrender  of  and  by  cancelling  shares 
of  its  capital  stock  held  by  the 
claimant. 

Jud&ment  of  the  Common  Pleas 
Division  reversed.  Livingstone  v. 
Temperance  Colonization  Society  y 
379. 


Stoddart  v.  Wilson, 
disapproved.] —  See 
AND  Preferences,  2. 


16  0.  P.  17, 

Assignments 


COMPEOMISE. 

See  Company. 


Trigerson  v.  Board  of  Police  of 
Cohourg,  6  O.  S.  405,  approved  and 
followed.] — See  Justice  of  the 
Peace. 


CHOSE  IN  ACTION. 

See  Assignment. 


CONSIGNOR  AND  CONSIGNEE. 

See  Anderson  v.  Fish,  28. 


COMPANY. 

Shareholder  —  Calls  —  Surrendo 
of  shares — Cancellation  of  shares — 
Compromise — Lnvalid  resolution.~\ — 
A  trading  corporation  has  authority 
as  an  incident  of  its  existence  to 
compromise  all  bond  fide  claims  made 
against  it,  and  therefore  has  power 
to  compromise  claims  made  by  a 
shareholder  to  be  relieved  of  his 
shares  either  by  reason  of  fraud  or 


CONSTITUTIONAL  LAW. 

1.  Criminal  law — C^'iminal  pro- 
cedure— B.  N.  A.  Act,  sec.  91,  sub- 
sec.  27—51  Vic.  ch.  32  {0.)-52  Vic. 
ch.  i5  (0).]— The  "Act  to  provide 
against  frauds  in  the  supplying  of 
milk  to  cheese  or  butter  manu- 
factories," 51  Vic.  ch.  32  (O.),  though 
penal  in  its  nature,  does  not  deal 
with  criminal  law  within  the  mean- 
ing of  section  91,  sub- section  27,  of 
the  B.  ]Sr.  A.  Act,  but  merely  pro- 
tects private  rights  and  is  intra  vires. 

So  also  the  "Act  respecting 
appeals  on  prosecutions  to  enforce 
penalties  and  punish  offences  under 
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Provincial  Acts,"  52  Yic.  cli.  15 
(O.),  is  not  legislation  dealing  with 
criminal  procedure  within  the  mean- 
ing of  that  sub-section  and  is  intra 
vires. 

Judgment  of  the  Queen's  Bench 
Division,  17  O.  K.  58,  reversed. 

Whether  proceedings  to  quash  a 
conviction  under  an  Ontario  Act 
should  be  taken  before  a  single 
J udge,  or  a  Divisional  Court.  Qucere. 
Regina  v.  Wason,  221. 

2.  British  North  America  Act — 
Bankruptcy  and  Insolvency — Bank- 
ing and  Incorporation  of  hanks — 
Property  and  civil  rights — Crown 
— Taxation — Tax  sale — R.  S.  0. 
(1887)  ch.  193,  sec.  7,  sub-sec.  1.]  — 
Certain  lands,  after  the  grant  from 
the  Crown,  became  by  certain  mesne 
conveyances  the  property  of  the 
Bank  of  Upper  Canada  and  upon 
the  failure  of  that  bank  were  con- 
veyed to  its  trustees,  and  were  sub- 
sequently, with  the  other  assets  of 
the  bank,  vested  in  the  Crown  by 
33  Yic.  ch.  40  (D.)  The  Crown 
then  sold  them  and  the  purchaser 
gave  a  mortgage  back  to  secure  part 
of  the  purchase  money.  The  mort- 
gage contained  the  usual  provision 
for  payment  of  taxes,  but  the  taxes 
were  not  paid  and  the  lands  were 
sold,  this  action  being  brought  to 
set  aside  the  tax  sale. 

Held,  per  Hagarty,  C.  J.  0.,  and 
OsLER,  J.  A.,  that  the  Act,  33  Vic. 
ch.  40  (D,),  was  intra  vires,  as  deal- 
ing with  "  Bankruptcy  and  insol- 
vency" or  "  Banking  and  Incorpor- 
ation of  Banks."  That  the  lands 
were  therefore  properly  vested  in 
*  the  Crown  as  trustee,  and  that  the 
interest  of  the  Crown  as  mortgagee 
and  trustee  could  not  be  sold  for 
arrears  of  taxes,  but  was  exempt 
-under  B.  S.  O.  (1887)  ch.  193,  sec. 
7,  sub-sec.  1. 


Per  Burton,  J.  A.  That  the  Act 
was  ultra  vires  as  an  interference 
with  "  Property  and  Civil  Rights 
in  the  Province"  and  that  the  lands 
remained  in  the  trustees  subject  to 
taxation.  That  even  if  the  Act 
^di^  intra  vires  still  the  lands^  be- 
ing vested  in  the  Crown  in  the  place 
and  stead  of  the  trustees  voluntarily 
selected  by  the  shareholders  of  the 
bank,  were  not  exempt  from  tax- 
ation. 

Per  Maclennan,  J.  A.  That  the 
Act  was  ultra  vires  and  the  lands 
subject  to  taxation,  but  that,  upon 
the  evidence,  the  sale  was  fraudulent 
and  void  as  far  as  the  interest  of  the 
Crown  was  concerned. 

The  judgment  of  the  Queen's 
Bench  Division,  17  O.  R.  615,  was 
therefore  affirmed.  Burton,  J.  A., 
dissenting.  Regina  v.  County  of 
Wellington,  421. 

See  Railways,  1. 


CONTRACT. 

1.  Master  and  servant  —  Parent 
and  child.'] — The  plaintiff,  while  a 
child  of  very  tender  years,  had  been 
placed  by  her  father  with  the  defen- 
dant, who  was  not  a  relation,  to 
remain  with  him  until  she  attained 
eighteen  years  of  age,  he  agreeing  to 
support  her  during  that  time,  to  send 
her  to  school,  to  supply  her  with 
clothing,  and  to  give  to  her  certain 
articles  when  she  reached  the  age  of 
eighteen.  She  remained  with  the 
defendant  until  she  was  nearly 
twenty  years  of  age,  being  in  all 
respects  treated  as  a  member  of  the 
family,  and  doing  such  work  as  a 
member  of  the  family  would  natu- 
rally do. 

Held,  that  the  plaintiff  had  no 
implied  right  to  remuneration  for 
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services  rendered  after  she  attained 
the  age  of  eighteen,  and  that  in  the 
absence  of  any  express  agreement 
for  payment  of  wages,  she  could  not 
recover. 

Judgment  of  the  County  Court  of 
Elgin  reversed.  Peckham  v.  Depotty, 
273. 

2.  Bills  of  exchange  and  promis- 
sory notes  —  Illegality  —  Public 
policy.^  —  The  plaintiff  purchased 
from  an  alleged  company  bushels  of 
hullless  oats  paying  therefor  $10  a 
bushel  and  receiving  the  company's 
bond  to  sell  for  him  thirty  bushels 
of  oats  at  the  same  price.  The  com- 
pany found  in  the  defendant  a  pur- 
chaser of  thirty  bushels  of  oats  and 
the  plaintiff's  oats  were  sold  to  him 
and  the  defendant's  notes  for  $300 
were  transferred  to  the  plaintiff,  the 
defendant  getting  the  company's 
bond  to  sell  sixty  bushels  for  him  at 
the  same  price.  This  was  but  one 
of  a  very  large  number  of  similar 
transactions  and  both  the  plaintiff 
and  the  defendant  were  aware  of 
this,  and  that  these  transactions 
could  not  be  carried  out  without 
some  one  else  being  induced  to  enter 
into  a  similar  transaction  by  which 
their  own  would  be  completed  and  a 
loss  probably  suffered  by  their  suc- 
cessors. The  oats  were  not  worth 
more  than  ordinary  oats  and  the 
transactions  were  in  fact  speculative 
and  fraudulent. 

Held,  [Burton,  J.  A.,  dissenting], 
that  the  transaction  could  not  be 
dealt  with  as  an  isolated  one,  but 
that  the  whole  scheme  must  be 
looked  at ;  that  the  tendency  of  that 
scheme  was  clearly  contrary  to  the 
general  well  being  of  the  public  and 
therefore  that  the  transaction  in 
question  forming  part  of  that  scheme 
was  against  public  policy  and  illegal, 
and  that  the  plaintiff  could  not 
70 — VOL.  XVII.  A.R. 


recover  the  amount  of  the  notes 
given  by  the  defendant. 

Judgment  of  the  County  Court  of 
Hastings  affirmed  on  other  grounds. 
Bonisteel  v.  Saylor,  505. 

See  Grant  v.  The  Peoples  Loan 
and  Deposit  Company,  85.  —  Tem- 
perance Colonization  Society  v.  Fair- 
field, 205. — The  Electric  Despatch 
Company  of  Toronto  v.  The  Bell 
Telephone  Company  of  Canada,  292. 

Bee  Damages  — Sale  of  Land. 


CONTRIBUTORY  NEGLIGENCF. 

See  Doan  v.  Michigan  Centred 
Railway  Co.,  481. 


CONVICTION. 

See  Constitutional  Law,  1.] — 
Justice  of  the  Peace. 


COVENANT. 

See  The  Electric  Despatch  Com- 
pany of  Toronto  v.  The  Bell  Tele- 
phone Company  of  Canada,  292. 


COVENANTS  FOR  TITLE. 

Local  improvement  rates\. — The 
defendant  joined  in  a  petition  to 
a  municipal  council  to  pass  a  by-law 
to  open  a  street  through  the  property 
of  the  defendant  and  others  under 
the  local  improvement  clauses  of  the 
Municipal  Act.  The  petition  was 
adopted  and  a  by-law  passed  under 
which  the  work  petitioned  for  was 
done.  Subsequently  the  defendant 
sold  his  land  to  the  plaintiffs  and 
conveyed  it  to  them  by  deed  made 
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in  pursuance  o£  the  Act  respecting 
Short  Forms  of  Conveyances,  con- 
taining the  statutory  covenants  for 
title.  A  rate  to  pay  for  the  improve- 
ments, payable  in  ten  annual  instal- 
ments, but  subject  to  commutation, 
was  imposed  afterwards  upon  the 
land  benefited,  including  that  sold 
by  the  defendant. 

Held^  affirming  the  judgment  of 
the  Chancery  Division,  18  0.  R.  151, 
that  the  rate  was  an  encumbrance 
created  in  part  by  the  action  of  the 
defendant,  and  that  the  plaintiffs 
were  entitled  to  recover  damages 
under  the  covenants  for  quiet  enjoy- 
ment and  against  encumbrances,  the 
amount  recoverable  being  the  smal- 
lest amount  necessary  to  discharge 
the  encumbrance.  Cumberland  v. 
Reams,  281. 


CREDITOR. 

See  Assignments  and  Prefer- 
ences, 3. 

CRIMINAL  LAW. 

See  Constitutional  Law,  1. 


CRIMINAL  PROCEDURE. 

See  Constitutional  Law,  1. 


CROWN. 

See  Constitutional  Law,  2. 


CROWN  LANDS. 

Fo^ee  grants  —  Grown  timber  — 
Timber  license  —  Trespass — Patent 
—Reservation—R,  S.  0.  (1887)  ch. 


25,  sees.  4,  10— R.  S.  0.  {1887)  ch. 
^(?.]— The  plaintiff  was  in  March, 
1884,  located  as  the  purchaser  of  a 
lot  in  the  township  of  Burleigh  and 
obtained  a  patent  therefor  in  Novem- 
ber, 1888,  the  the  patent  being  in 
the  usual  form  of  a  patent  in  fee  to 
a  purchaser,  without  any  reservation 
of  timber  or  any  reference  to  the 
"  Free  Grants  and  Homesteads  Act." 
The  defendants,  assuming  to  act 
under  a  timber  license  issued  in  May, 
1888,  covering  this  and  other  lots, 
entered  upon  the  lot  after  the  issue 
of  the  patent  and  took  timber  there- 
from. In  the  license  the  lot  was 
referred  to  as  "located  and  sold." 
The  township  of  Burleigh  was  within 
the  geographical  limits  described  in 
section  4  of  the  Free  Grants  and 
Homesteads  Act,  R.  S.  0.  (1887)  ch. 
25,  but  had  never  been  appropriated 
or  set  apart  as  Free  Grant  lands 
under  the  provisions  of  that  Act : — 

Held,  that  the  lot  was  not  "  land 
located  or  sold  within  the  limits  of 
the  Free  Grant  Territory,"  within 
the  meaning  of  that  Act,  and  that 
the  patent  was  not  subject  to  the 
reservations  as  to  timber  in  that  Act 
contained. 

The  expression  "Free  Grant 
Territory"  in  section  10  does  not 
refer  to  the  whole  territory  or  tract 
defined  in  section  4,  but  only  to  such 
portion  of  that  territory  or  tract  as 
may  be  actually  set  apart  and  ap- 
propriated by  the  Lieutenant-Gover- 
nor in  Council  under  the  Act. 

Held,  further,  that  there  being  no 
actual  reservation  in  the  patent  the 
defendants  had  no  right  to  cnt  the 
timber  after  its  issue  and  were  liable 
in  damages. 

Judgment  of  MacMahon,  J., 
affirmed.  Shairp  v.  Lakefield  Lum- 
ber Co.,  322. 
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CROWtT  PATENT. 

See  Patent. 


CROWN  TIMBER. 

See  Crown  Lands. 


DAMAGES. 

Measure  of — Contract  for  supply  of 
labourers.^  —  The  defendant,  who 
was  a  contractor  for  certain  work 
in  this  Province,  ontered  into  an 
agreement  with  the  plaintiffs  that  if 
they  w^ould  go  to  New  York,  at 
their  own  expense,  and  procure 
^ibout  200  labourers,  he  would  give 
them  work  at  $1.25  a  day. 

The  plaintiffs  brought  the  labour- 
ers but  the  defendant  refused  to  em- 
ploy them. 

The  plaintiffs  were  allowed  as 
damages  for  the  breach  of  the  agree- 
ment, $25  their  expenses  in  going 
to  and  returning  from  New  York, 
and  $700  the  amount  of  advances 
made  by  them  in  paying  the  fares 
of  certain  of  the  labourers  from 
New  York.  They  w^ere  not  allowed 
commission  that  would  have  been 
received  by  them  from  the  men  if 
employment  had  been  furnished. 

Judgment  of  the  Queen's  Bench 
Division  affirmed.  Mandia  v.  Mc- 
Mahon,  34. 

See  Grant  v.  The  Peoples  Loan 
and  Deposit  Company,  85 — Rail- 
ways, 1. 


DEBTOR  AND  CREDITOR. 

See  Mendelssohn  Piano  Company 
V.  Graham  and  West,  37  8 — Assign- 
ments and  Preferences,  3. 


DEFAULT. 

See  Mortgage. 


DESCRIPTION  OF  CHATTELS. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


DESCRIPTION  OF  LAND. 

See  Patent. 


DISMISSAL. 

See  Master  and  Servant. 


DISSOLUTION. 

See  Partnership. 


DISTRESS. 

See  Justice  of  the  Peace. 


ELECTORS. 

See  Intoxicating  Liquors. 


EQUITABLE  ASSIGNMENT. 

See  Assignment. 


EVIDENCE. 

See  Barrister  and  Solicitor  — 
Contract,  1 — Fraudulent  Con- 
veyance— Patent. 


EXECUTORS. 

See  Trusts  and  Trustees,  1. 


FINE. 

See  Justice  of  the  Peace. 
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FOLLOWING  TRUST  MONEYS. 

See  Trust  and  Trustees,  2. 


FORFEITURE. 

See  Master  and  Servant.^ 


FREE  GRANTS. 

See  Crown  Lands. 


FRAUD. 

See  Temperance  Colonization  So- 
ciety V.  Fairfield,  205. 


FRAUDS,  STATUTE  OF. 

See  Temperance  Colonization  Soc- 
iety V.  Fairfield,  205. 


FRAUDULENT  CONVEYANCE. 

1.  Intent  to  defeat  creditors— Secret 
Trust —  Evidence —  Pleading —  If  a 
defendant  wishes  to  set  up  in  answer 
to  an  action  to  declare  him  a  trustee 
of  land  the  defence  that  the  land 
was  conveyed  to  him  for  a  fraudu- 
lent purpose  he  must  in  his  pleading 
specifically  say  so,  and  admit  his 
own  criminality  in  joining  in  a 
criminal  act. 

If  the  plaintiff  can  make  out  his 
case  without  disclosing  the  alleged 
fraud,  the  defendant  will  not  be 
allowed  to  show,  as  a  reason  why 
the  plaintiff  should  not  recover,  the 
fraud  in  which  the  defendant  him- 
self participated. 

Judgment  of  Ferguson,  J.,  re- 
versed.   Day  V.  Day,  157. 


2.  Intent  to  defeat  creditor.'] — A 
conveyance  made  by  a  debtor,  in 
good  faith,  of  his  assets  to  pay  his 
existing  debts,  cannot  be  impeached 
by  one  who  at  the  time  has  a  right 
of  action  against  him  for  a  tort  and 
subsequently  recovers  judgment, 
even  though  the  conveyance  is  made 
because  of  the  threatened  action. 

Judgment  of  Hose,  J.,  18  O.  R. 
520,  reversed.  Cameron  v.  Cusack^ 
489. 

FRAUDULENT  PREFERENCE. 

See  Assignments  and  Preferences. 

HIGHWAYS. 

See  Municipal  Corporations,  1. 


ILLEGALITY. 

See  Contract,  2. 


IMPRISONMENT. 

See  Justice  of  the  Peace. 


INTENT. 

See  Assignments  and  Prefer- 
ences— Fraudulent  Conveyance. 


INTEREST. 

See  Grant  v.  The  Peoples  loan 
and,  Deposit  Company,  85 — Sale  of 
Land. 


INTOXICATING  LIQUORS. 

Liquor  License  Act,  H.  S.  0.  ch. 
1 94}  sec.  Jf2  —  Bylaw  —  Electors  — 
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The  electors  entitled  to  vote  upon  a 
by-law  under  the  Liquor  License 
Act,  H.  S.  O.  ch.  194,  sec.  42,  to 
increase  the  amount  payable  for 
license  duty,  are  those  entitled  to 
vote  at  municipal  elections, 
'  Judgment  of  Rose,  J.,  17  O.  R. 
522,  affirmed  on  other  grounds.  In 
re  Croft  and  The  Town  of  Peter- 
horough,  21. 

See  Thornley  v.  Eeilly,  204. 


JOINT  TRAFFIC  AGREEMENT. 

See  Owen  Sound  Steamship  Co.  v. 
■Canadian  Pacific  Railway  Co.  et.  al. 
482. 


JUSTICE  OF  THE  PEACE. 

^  Summary  conviction  —  Fine  — 
Distress — Part  payment —  Imprison- 
ment— Notice  of  action — R.  S.  C.  ch. 
178,  sees.  60,  61,  62,  63,  6J^,  65,  66, 
67— R.  S.  0.  {1887)  ch.  73,  sec.  1J^.\ 
— A  commitment  for  part  of  the 
sum  adjudged  by  the  conviction  to 
be  paid  is  not  authorized  by  the 
Summary  Convictions  Act,  and  is 
illegal. 

The  plaintiff  was  convicted  under 
the  Canada  Temperance  Act,  and 
was  adjudged  to  pay  a  fine  and  costs, 
to  be  levied  by  distress  if  not  paid 
forthwith,  and  in  default  of  sufficient 
distress  to  be  imprisoned,  &c.  He 
paid  the  costs  but  not  the  fine,  and 
a  distress  warrant  was  issued  against 
him.  Nothing  being  made  under 
the  distress  a  warrant  of  commitment 
was  issued  under  which  he  was 
imprisoned  : — 

Held,  that  the  commitment  was 
bad. 

Trigerson  v.  Board  of  Police  of 


Cohourg,  6  0.  S.  405,  approved  and 
followed. 

Held,  however,  that  the  magistrate 
having,  in  the  honest  belief  that  he 
was  acting  in  the  execution  of  his 
duty  as  such,  issued  the  warrant  of 
commitment  after  payment  of  the 
costs  adjudged,  was,  though  acting 
without  jurisdiction,  entitled  to 
notice  of  action,  and  that,  no  notice 
having  been  given,  the  action  failed. 

Judgment  of  the  Common  Pleas 
Division,  17  O.  R.  706,  affirmed  on. 
other  grounds.  Sinden  v.  Brown, 
173. 


KNOWLEDGE  OF  INSOLVENCY. 

See  Assignments  and  Preferences. 


LACHES. 

See  Trusts  and  Trustees,  1. 


LANDLORD  AND  TENANT. 

See  Magee  v.  Gilmour,  27. 


LAW  SOCIETY. 

Bencher  —  '•^Retired  Judge  "  — 
R.  S.  0.  (1877)  ch.  138,  sec.  Jf.  — 
R.  S.  0.  {1887)  ch.  lJf5,  sec.  4  — 
A  Judge  of  a  Superior  Court  of  the 
Province  of  Ontario,  who,  after  his 
voluntary  resignation  of  his  office, 
before  he  has  become  entitled  to  a 
retiring  allowance,  has  been  accepted, 
resumes  the  practice  of  his  profes- 
sion, is  a  "retired  judge"  within 
the  meaning  of  R.  S.  O.  (1877)  ch. 
138,  sec.  4,  and  as  such  is  an  ex 
officio  Bencher  of  the  Law  Society 
of  Upper  Canada. 
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J iidgment  of  the  Chancery  Divi- 
sion, 17  O.E.  104,  affirmed,  Burton, 
J.  A.,  dissenting.  Macdonell  v. 
Make,  312. 

See  Barrister  and  Solicitor. 


LEASE. 

See  Landlord  and  Tenant. 


LICENSE. 

See  Thornley  v.  Reilly,  204  — 
Crown  Lands  —  Intoxicating 
Liquors — Railways,  1. 


LIFE  INSUEANCE. 

Benevolent  society  —  R.  S.  0 
{1871)  ch.  167— J,7  Vic.  ch.  20,  (0).] 
— The  "  Act  to  secure  to  Wives  and 
Children  the  Benefit  of  Life  Insur- 
ance," 47  Vic.  ch.  20  (O.),  applies  to 
insurances  in  societies  incorporated 
under  the  Benevolent  Societies  Act, 
B.  S.  O.  (1877)  ch.  167. 

Re  a  Heron,  11  P.  B.  422,  over- 
ruled. 

Judgment  of  Proudfoot,  J.,  re- 
versed. Burton,  J.  A.,  dissenting. 
Swift  V.  The  Provincial  Provident 
Institution,  66. 


LIMITATION  OF  ACTION- 

See  Anderson  v.  Canadian  Pacific 
Railway  Co.,  480 — Municipal  Cor- 
porations 1.-Bailways  1. -Statute 
OF  Limitations. 


LIQUOR. 

See  Intoxicating  Liquors. 


LOAN. 

See  Mendelssohn  Piano  Company 
V.  Graham  and  West,  378. 


LOCAL  IMPROVEMENT  RATES. 

See  Covenants  for  Title. 


MASTER  AND  SERVANT. 

Wrongful  dismissal -Right  to  dis- 
miss—  Grounds  of  dismissal- Exer- 
cise of  right — Forfeiture  of  proper- 
ty.^— The  plaintiff,  who  was  the  in- 
ventor of  a  certain  machine  and  had 
assigned  certain  patents  therefor  to 
the  defendants,  agreed  to  obtain: 
patents  for  certain  improvements 
made  by  him  thereon,  and  to  assign 
them  to  the  defendant  as  soon  as 
obtained,  who  in  consideration  there- 
of agreed  to  employ  the  plaintiff  for 
two  years  from  the  date  of  the 
agreement  for  the  purpose  of  demon- 
strating and  placing  the  patents  on 
the  market,  and  to  pay  him  a  certain 
sum  for  salary  and  also  his  expenses, 
and  the  T)laintiff  and  defendant  were 
to  share  the  profits  in  certain  pro- 
portions. 

The  tenth  clause  of  the  agreement 
was  as  follows  : —  "It  is  further 
agreed  that  the  party  of  the  first 
part  (the  defendant)  is  to  be  the  ab- 
solute judge  as  to  the  manner  in 
which  the  party  of  the  second  part 
(the  plaintiff)  performs  his  duties 
under  this  agreement  and  shall  have 
the  right  at  any  time  to  dismiss  him 
for  incapacity  or  breach  of  duty,  in 
which  event  the  party  of  the  second 
part  shall  only  be  entitled  to  be  paid 
his  salary  up  to  the  time  of  such  dis- 
missal, and  shall  have  no  claim 
whatever  against  the  party  of  tlia 
first  part." 
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The  defendant  dismissed  the 
plaintiff  within  three  months  of  the 
date  of  agreement  for  alleged  dis- 
obedience and  incapacity,  without 
communicating  to  the  plaintifi  his 
reasons  for  so  acting  or  calling  upon 
him  for  any  explanations  :  — 

Held,  [Hagarty,  C.  J.  O.,  dissent- 
ing] that  the  plaintiff  having  certain 
rights  of  property  under  the  agree- 
ment the  parties  did  not  occupy 
merely  the  relation  of  master  and 
servant,  and  that  under  the  tenth 
clause  the  defendant  occupied  a 
quasi  judical  position  and  had  no 
right  arbitrarily  to  dismiss  the 
plaintiff  but  was  bound  to  act  in 
good  faith  and  to  enquire  into  the 
circumstances  upon  which  he  based 
his  determination  to  dismiss,  this 
necessarily  involving  notice  to  the 
plaintiff  and  an  opportunity  of  be- 
ing heard. 

Russell  V.  Russell,  14  Ch.  D.  471, 
distinguished. 

Judgment  of  the  Queen's  Bench 
Division,  16  O.  U.  495,  affirmed. 

31ar shall  v.  McRae,  139. 

Sm  Contract,  1 — Negligence — 
Kailways,  2. 


MEASURE  OF  DAMAGES. 

See  Damages. 

MOETGAGE. 

Shares — Sale  —  Wilful  neglect  or 
default.^ — The  defendant,  who  was 
mortgagee  of  certain  shares  in  a 
company,  sold  them  by  auction. 
The  plaintiff,  who  was  entitled  to 
the  shares  subject  to  the  defendant's 
claim,  knew  of  and  ratified  the  sale. 
The  purchaser  refused  upon  various 
grounds  to  carry  out  the  sale,  and 


no  attempt  was  made  by  the  defen- 
dant to  compel  completion  of  the 
contract.  Subsequently  the  shares 
fell  very  much  in  value  : — 

Held,  [Burton,  J. A.,  dissenting], 
that  there  was  no  duty  cast  upon 
the  defendant  to  take  proceedings 
against  the  purchaser  to  compel 
completion,  and  that  he  was  not 
liable  to  account  for  the  shares  at 
the  price  that  would  have  been 
realized  had  the  sale  been  com- 
pleted. The  plaintiff  could  have 
paid  the  defendant's  claim  and  then 
have  herself  taken  proceedings 
against  the  purchaser,  and  not  hav- 
ing done  so,  was  not  entitled  to 
complain. 

Judgment  of  Rose,  J.,  affirmed. 
Daniels  v.  Noxon,  206. 

See  Grant  v.  Thz  People's  Loan 
and  Deposit  Company,  85 — Assign- 
ments AND  Preferences— Bills  of 
Sale  and  Chattel  Mortgages. 


MUNICIPAL  CORPORATIONS. 

1 .  Highways  —  Bridges — Limita- 
tion of  action — R.  S.  0.  ch.  184r 
sees.  530,  SSI.]  —  An  action  to 
recover  damages  sustained  by  reason 
of  the  neglect  of  a  municipal  corpor- 
ation to  keep  in  rej  iair  the  a))proaches 
to  a  bridge,  where  the  bridge  and 
approaches  are  under  the  jurisdiction 
of  one  municipality  only,  must  be 
brought  within  three  months  after 
the  damages  have  been  sustained. 

Section  530  of  R.  S.  0.  ch.  184, 
applies  only  to  cases  where  one 
municipality  has  jurisdiction  over  a 
bridge  and  another  has  jurisdiction 
over  the  adjacent  approaches. 

Judgment  of  Armour,  C.  J., 
affirmed.  Johnston  v.  Toicnship  of 
Nelson,  16. 
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2.  Extending  sewer  through  con- 
tiguous municijjality — '■^Territory  " 
—R.  S.  0.  (1887)  ch.  18i,  sec.  492, 
sub-sec.  2.] — The  "  territory  "  of  the 
municipality  referred  to  in  K.  S.  O. 
(1887),  ch.  184,  sec.  492,  sub-s.  2, 
is  the  land  comprised  within  the 
bounds,  and  under  the  jurisdiction 
of,  the  municipality,  and  is  not 
limited  to  lands  that  are  the  prop- 
erty of  the  municipality. 

One  municipality  cannot  there- 
fore extend  a  sewer  through  lauds 
within  the  bounds  of  a  contiguous 
municipality,  without  the  consent  of 
the  latter,  or  without  taking  the 
statutory  steps,  even  although  the 
lands  through  which  the  sewer  is 
to  run  have  been  purchased  by  the 
former  municipality  from  the  private 
owners. 

Judgment  of  the  Chancery  Divi- 
sion, 18  O.  K  199,  affirmed,  Burton, 
J.  A.,  dissenting.  Township  of  Bar- 
ton V.  City  of  Hamilton,  346. 


NEGLECT. 

See  Mortgage. 


NEaLiaENCE. 

Master  and  servant  —  Accident 
caused  by  defect  ifi  hoist.'\  — The 
defendants  were  the  owners  of  a 
tannery  for  use  in  which  a  hoist  had 
been  built  for  them  by  a  contractor, 
and  one  of  them  was,  with  the  plain- 
tiff, one  of  the  defendants'  servants, 
aiding  the  contractor  in  putting  the 
hoist  in  place  and  in  testing  it. 
Owing  to  a  defect  in  the  mechanism, 
of  which  the  plaintiff  and  defendants 
were  ignorant,  the  hoist  fell  and  the 
plaintiff  was  severely  injured.  Both 
parties  were  aware  that  no  safety 
catches  had  been  put  in  the  hoist. 


[vol. 

The  presence  of  these  might  have 
stopped  the  fall  but  their  absence  had 
nothing  to  do  with  the  occurrence 
of  the  accident. 

Held,  that  the  defendants  were 
not  liable. 

Judgment  of  the  Queen's  Bench 
Division  directing  a  new  trial  set 
aside,  and  judgment  of  Falcon- 
bridge,  J.,  at  the  trial  restored. 
Ross  V.  Cross  &  Co.,  29. 

See  Boan  v.  Michigan  Central  R. 
W.  Co.,  481— Railways,  2. 


NOTICE. 

See  Magee  v.  Gilmour,  27  — 
Thornley  v.  Reilly,  204 — Assign- 
ments AND  Preferences — Barris- 
ter AND  Solicitor  —  Justice  of 
the  Peace. 

NOVATION. 

See  Partnership. 


OATH. 

See  Barrister  and  Solicitor. 


OVERHOLDING  TENANT. 

See  Magee  v.  Gilmour,  27. 


PARENT  AND  CHILD. 

See  Contract,  1. 


PARTNERSHIP. 

Dissolution — JSfew  firm — Novation 
— Trust — Right  of  third  person  to 
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enforce.'] — A  firm  composed  of  two 
members  dissolved  partnership.  One 
of  the  partners  continued  the  busi- 
ness, giving  to  the  retiring  partner 
a  number  of  notes  in  payment  of 
his  share  in  the  business.  The  con- 
tinuing partner  afterwards  formed 
a  partnership  with  another  person 
a,nd,  by  the  articles  thereof,  trans- 
ferred to  the  new  firm,  as  his  con- 
tribution to  the  capital,  all  the 
assets  of  his  business  subject  to  the 
deduction  therefrom  of  his  liabili- 
ties, which  they  were  sufficient  to 
pay  in  full,  and  which  were  to  be 
assumed  by  the  co-partnership  and 
charged  against  him.  Among  these 
liabilities,  known  to  the  new  part- 
ner, were  a  number  of  the  notes 
which,  the  retiring  partner  had 
endorsed  to  the  plaintiff  before 
maturity.  The  new  firm  paid  two 
of  these  notes  and  interest  on 
another,  and  had  some  negotiations 
with  the  plaintiff  for  an  extension 
of  time  for  payment  of  the  unpaid 
notes. 

Fer  Hagarty,  C.  J.O.,  Osler,  and 
Maclennan,  JJ.A.,  differing  on  this 
point  from  the  jndgment  of  the 
Queen's  Bench  Division,  14  O.  E,. 
137,  that  no  trust  was  established 
in  favour  of  the  retiring  partner  by 
the  articles  of  partnership  of  the 
new  firm,  and  that  the  plaintiff  was 
not  entitled  to  enforce  against  the 
new  firm  the  performance  of  the 
stipulation  in  the  articles  for  pay- 
ment of  the  notes  held  by  her. 

Fer  Burton,  J.  A.  There  w^as  a 
trust  and  the  judgment  should  be 
affirmed  on  that  ground. 

Fer  Hagarty,  O.J.O.  The  judg- 
ment should  be  affirmed  on  the 
ground  that  the  evidence  established 
an  independent  agreement  between 
the  new  firm  and  the  plaintiff  to 
pay  the  notes  in  question. 

Fer  Burton,  Osler,  and  Maclen- 
71 — VOL.  XVII.  A.R. 


NAN,  JJ.A.  No  such  agreement  was 
proved. 

Gregory  v.  Williams^  3  Mer.  582, 
and  In  re  Emjjress  Engineering  Co.^ 
16  Ch.  D.  125,  specially  considered. 

The  Court  being  thus  evenly 
divided  as  to  the  result,  the  appeal 
was  dismissed,  with  costs.  Hender- 
son V.  Killey  et  al,  456. 

See  Mendelssohn  Fiano  Company 
V.  Graham  and  West,  378. 


PAYMENT. 

See  Justice  of  the  Peace. 


PLEADING. 

'  .J 

See  Doan  v.  Michigan  Central 
Railway  Co.,  481— Fraudulent 
Conveyance,  1. 


PATENT. 

Reservation — Evidence.~\-The  des- 
cription of  lands  conveyedj  by  a 
Crown  Patent  was  "  all  that  parcel 
of  land  containing  by  admeasure- 
ment sixty  acres,  be  the  same  more 
or  less,  being  composed  of  lot  numb- 
er nine,  exclusive  of  the  lands  cov- 
ered by  the  water  of  the  S.  River." 

Lot  nine  included,  by  metes  and 
bounds,  two  hundred  acres,  but  the 
S.  Piver  ran  through  it.  At  the  time 
of  and  for  some  time  previous  to,  the 
issue  of  the  patent  the  waters  of  the 
S.  Piver  at  this  place  were  penned 
back  by  a  dam. 

Held,  that  the  words  "the  waters 
of  the  S.  Piver"  did  not  mean  the 
waters  of  that  river  flowing  in  its 
natural  channel  merely,  or  the 
waters  at  the  height  at  which  they 
might  happen  to  be  on  the  day  of 
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the  issue  of  the  patent,  but  had  the 
etfect  of  reserving .  from  the  grant 
that  portion  of  the  lot  liable  to  be 
covered,  owing  to  the  existence  of 
the  dam,  by  the  waters  of  the  river, 
at  their  natural  height  at  any  time 
during  the  ordinary  changes  of  the 
seasons. 

Held  also,  that  extrinsic  evidence 
was  admissible  for  the  purpose  of  ex- 
plaining the  language  of  this  des- 
cription, and  that,  upon  that  evi- 
dence, the  land  in  question  had  not 
passed  under  the  grant. 

Judgment  of  the  Queen's  Bench 
Division,  16  O.  K.  49,  reversed. 
Brady  v.  Sadler,  365. 

See  Crown  Lands. 


PRACTICE. 

See  Constitutional  Law,  1. 


PROFITS. 

See  Mendelssohrt  Piano  Company 
V.  Graham  and  West,  378. 

PROPERTY  AND  CIVIL  RIGHTS. 

See  Constitutional  Law,  2. 


PUBLIC  POLICY. 

See  Contract,  2. 

PURCHASE  BY  TRUSTEE. 

See  Trusts  and  Trustees,  1. 

QUASHING  CONVICTION. 

See  Constitutional  Law,  1. 


RAILWAYS. 

C onstitutional  Law — Limitation 
of  Action— R.  S.  C.  ch.  109,  sec.  27 
— Timber  Licenses  —  Intervals  be- 
tween Licenses — Trespass — Continu- 
ing Damage— R.  S.  0.  (1887)  ch. 
28. — The  defendants,  a  railway  com- 
pany incorporated  by  an  Act  of  the 
Parliament  of  Canada  and  subject  to 
the  provisions  (among  other  provis- 
ions) of  sec.  27  of  the  Railway  Act 
of  Canada,  built  their  road  through 
lands  in  the  Province  of  Ontario,  the 
fee  of  which  was  in  the  Crown  but 
over  which  the  plaintiifs  had  for 
three  successive  years  held  timber 
licenses  issued  by  the  Provincial 
Government.  These  licenses,  giv- 
ing the  right  to  cut  timber  and  ex- 
clusive possession  in  the  usual  form, 
were  dated  respectfully  the  5th  July, 
1883,  the  10th  December,  1884, 
and  the  22nd  of  July,  1885,  and 
each  extended  from  its  date  to  the 
30th  of  the  next  April.  The  de- 
fendants entered  upon  the  limits  in 
question  about  the  end  of  the  year 
1884  and  the  road  was  completed 
in  July,  1886.  In  building  the  road 
the  defendants  cut  down  timber  on 
the  line  and  also  both  within  and 
outside  the  six  rod  belts  mentioned 
in  the  statute.  No  timber  was  cut 
after  December,  1885.  The  plain- 
tiffs brought  this  action  on  the  9th 
of  September,  1886,  to  recover  dam- 
ages for  the  timber  cut.  It  was  ad- 
mitted that  as  to  timber  cut  outside 
the  six  rod  belts  they  were  entitled 
to  recover,  but  it  was  contended 
that  as  to  timber  cut  on  the  line 
and  within  those  belts  the  action  was 
barred.  The  defendants  had  filed 
their  plan  and  book  of  reference 
but  they  had  not  taken  any  of  the 
statutory  steps  to  acquire  the  inter- 
est of  the  plaintiffs. 

Held,  per  Hagarty,  C.  J.  0.,  and. 
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OsLER,  J.  A. — That  the  damage  to 
the  timber  on  the  line  and  within 
the  six  rod  belts  was  damage  "  sus- 
tained by  reason  of  the  railway " 
within  the  meaning  of  section  27  of 
R.  S.  C.  109,  and  that  that  section 
was  intra  vires  the  Dominion  Parlia- 
ment. That  the  plaintiffs  were 
entitled  to  damages  for  the  illegal 
occupation  of  the  limits  and  as  con- 
sequent thereon  to  damages  for  all 
injury  done  during  the  illegal  occupa- 
tion ;  but  that  the  plaintiffs  had  no 
title  to  the  limits  sufficient  to  main- 
tain an  action,  either  on  legal  or 
equitable  principles,  in  the  intervals 
between  the  licenses.  That,  there- 
fore, the  right  of  action  was  barred 
except  as  to  damages  sustained  dur- 
ing the  currency  of  the  last  license, 
but  was  saved  as  to  those  by  virtue 
of  the  occupation  being  illegal  up  to 
the  30th  of  April,  1886,  less  than 
six  months  before  action. 

Per  Burton,  J.  A.,  and  Mac- 
LENNAN,  J.  A. — That  the  section  was 
ultra  vires  the  Dominion  Parliament 
as  being  an  unnecessary  interference 
with  property  and  civil  rights  within 
the  Province,  but  that  even  if  valid 
would  not  avail  for  the  protection 
of  the  defendants  as  they  were  mere 
trespassers. 

Per  Maci.ennan,  J.  A. — That 
even  if  the  section  were  valid  and 
applied  the  plaintiffs  were  entitled 
to  recover  all  the  damages,  the  tres- 
pass having  been  a  continuous  un- 
interrupted one  and  the  plaintiffs' 
right  of  renewal  of  their  licenses 
being  sufficient  to  enable  them  to 
recover  notwithstanding  the  inter- 
vals between  them.  Mc Arthur  v. 
The  Northern  and  Paci/iG  Junction 
R.  W.  Co.  et  al,  86. 

2.  Master  and  servant — Negligence 
— "Any  person  injured'^ — 51  Vic, 
ch.  29,  sec.  262,  sub-sec.  3  ;  sec.  289. 


[D.) — A  servant  of  a  railway  com- 
pany is  a  "person"  within  the 
meaning  of  51  Yic.  ch.  29,  sec.  289, 
(D.),  and  as  such  is  entitled  to  re- 
cover damages  if  injured  by  the 
negligence  of  his  employers  in  omit- 
ting to  comply  with  the  provisions 
of  section  262,  by  packing  frogs  as 
therein  directed. 

Judgment  of  the  Chancery  Divi- 
sion, 18  O.  R.  314,  affirmed.  Le 
MayY.  Canadian  Pacific  R.  W.  Co., 
293. 

3.  Lands  acquired  for  railwa,y 
purjooses — Statute  of  Limitations?^ — 
A  title  by  possessiou  may  be 
acquired  as  against  a  railway  com- 
pany to  lands  originally  obtained  by 
them  for  railway  purposes. 

Bohhett  V.  South  Eastern  R.  W. 
Co.,  9  Q.  B.  D.  424,  approved. 

Judgment  of  Falcoxbridge,  J., 
affirmed.  I  he  Erie  and  Niagara 
Railway  Company  v.  Rousseau  et 
al,  483. 

See  Anderson  v.  Canadian  Pacific 
Railway  Co,  i^O-Doan  v.  Jlichigan 
Central  R.  W.  Co.,  \^l-Owen  Sound 
Steamship  Co.  v.  Canadian  Pacific 
R.  W.  Co.  et  al,  482. 


REPAYMENT  OF  CONSIDERA- 
TION. 

See  Temperance  Colonization  So- 
ciety V.  Fairfield,  205. 


RESERVATION. 

See  Crown  Lands — Patent. 


RESOLUTION. 

See  Company. 
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SALE.  SHAREHOLDER. 

See  Mortgage.  See  Company. 
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SALE  OF  GOODS. 

See  Anderson  v.  Fish,  28. 


SALE  OF  LAND. 

Vendor  and  purchaser — Contract 
— Time  for  completion — l7iterest.'\ — 
Where  in  a  contract  for  the  sale  and 
purchase  of  land,  the  parties  fix  the 
time  for  payment  of  the  purchase 
money  and  the  period  from  which 
interest  thereon  is  to  be  computed, 
irrespective  of  the  time  fixed  for 
completion,  interest  must,  in  the 
absence  of  default  or  breach  of  con- 
tract or  of  actual  misconduct  in  rela- 
tion thereto  on  the  part  of  the 
vendor,  be  paid  from  the  period 
named,  notwithstanding  the  existr 
ence  of  difiiculties  as  to  title  justify- 
ing the  purchaser  in  refusing  to 
complete  until  they  are  removed. 

Judgment  of  Boyd,  C,  reversed. 

De  Visme  v.  De  Visme,  1  Mac.  & 
G.  352,  observed  upon  as  being  no 
longer  authority.  In  re  Dingman 
AND  Hall's  Contract,  398. 


SHARES. 

See  Company — Mortgage. 


SPECIFIC  PERFORMANCE. 

See  Temperance  Colonization  So- 
ciety V.  Fairfield,  205. 


SALE  OF  LIQUOR. 

See  Thornley  v.  Reilly,  204. 


SECRET  TRUST. 

See  Fraudulent  Conveyance^  1. 


SEWER. 

See  Municipal  Corporations,  2. 


STATUTES. 

B.  IST.  A.  Kat.l—See  Constitutional 
Law,  1,  2. 

R.  S.  0.  (1877)  ch.  138,  sec.  4.]— S'ee 
Law  Society. 

R.  S.  O.  (1877)  ch.  167.]— See  Life 
I  Insurance. 

47  Vic.  ch.  20  {0).']—See  Life  Insur- 
ance. 

R.  S.  C.  ch.  109,  sec.  21  .^—See  Anderson 
V.  Canadian  Pacific  R.  W.  Co.,  480 — 
Railways,  1. 

R.  S.  C.  ch.  178,  sees.  60,  61,  62,  63, 
64,  65,  66,  67.] — See  Justice  of  the 
Peace. 

R.  S.  0.  (1887)  ch.  25,  sees.  4,  10.]— 
See  Crown  Lands. 

R.  S.  0.  (1887)  ch.  28.]— <S'ee  Crown 
Lands — Railways  1. 

R.  S.  0.  (1887)  ch.  73,  sec.  14.]— /S'ee 
Justice  of  the  Peace. 

R.  S.  O.  (1887)  ch.  124,  sees.  2,  3.]— 
See  Assignments  and  Preferences. 

R.  S.  O.  (1887)  ch.  145,  sec.  4.]— 
Law  Society. 

R.  S.  0.  (1887)  ch.  145,  sees.  36,  44.]— 
See  Barrister  and  Solicitor. 

R.  S.  O.  (1887)  ch.  184,  sec.  492,  sub- 
sec.  2.] — See  Municipal  Corporations,  2. 
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R.  S.  0.  (1887)  ch.  184,  sees.  530,  531.] 
See  Municipal  Corpoeations,  1. 

R.  S.  0.  (1887)  ch.  193,  sec.  7,  sub-sec. 
1.] — See  Constitutional  Law,  2. 

R.  S.  O.  (1887)  ch.  194,  sec.  42.]— /S'ee 
Intoxicating  Liquors. 

R.  S.  0.  (1887)  ch.  194,  sec.  125.]— .See 
Thornley  v.  Beilly,  204. 

51  Vic.  ch.  29,  sec,  262,  sub-sec.  3,  sec. 
289  (D).]— .S'ee  Railways,  2. 

51  Vic.  ch.  32  {0).]—See  Constitu- 
tional Law,  1. 

52  Vic.  ch.  15  (0).]— ^ee  Constitu- 
tional Law,  1. 


STATUTE  OF  FRAUDS. 

JSee  Temperance  Colonization 
Society  v.  Fairfield,  205. 


STATUTE  OF  LIMITATIONS. 

Acknowledgment  of  deht.'\ — An 
aclsiiowledgiiient  of  a  debt,  not  be- 
ing a  debt  by  speciality,  to  be  suffi- 
cient under  the  Statute  of  Limitat- 
ions, must  be  made  to  the  creditor  or 
to  his  agent.  A  general  aclsnow- 
ledgment  to  a  third  person  is  not 
sufficient. 

Judgment  of  the  County  Court  of 
Went  worth  affirmed.  Goodman  v. 
Boyes,  528. 

See  Railways,  3 — Trusts  and 
Trustees,  1. 


SUMMARY  CONVICTION. 

See  Justice  of  the  Peace. 


SURRENDER  OF  SHARES- 

See  Company. 


TAX  SALE. 

See  Constitutional  Law,  2. 


TELEPHONE. 

See  The  JElectric  Despatch  Com- 
pany of  Toronto  v.  The  Bell  Telephone 
Company  of  Canada,  292. 


TENANT. 

See  Landlord  and  Tenant. 


TIMBER. 

See  Crown  Lands. 


TIMBER  LICENSES. 

See  Railways,  L 


TRESPASS. 

See  Crown  Lands — Railways,  1. 


STOPPAGE  IN  TRANSITU. 

See  Anderson  v.  Fish,  28. 


SUB-LEASE. 

See  Magee  v.  Gilmour^  27. 


TRUSTS  AND  TRUSTEES. 

L  Executors — Acceptance  of  office 
— Purchase  hy  trustee  of  trust  pro- 
perty— Laches  —  Statute  of  Limita- 
tions.^— The  ph^intiff  and  defendant 
were  brothers  and  their  father,  who 
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died  in  the  year  1846,  appointed  the 
plaintiff  and  two  other  sons  of  the 
testator  his  executors,  and  among 
other  bequests  devised  the  land  in 
question  to  the  defendant.  The 
testator  had  endorsed  a  note  for  the 
accommodation  of  the  plaintiff,  and 
after  the  testator's  death  the  holders 
of  this  note  sued  the  plaintiff  and 
the  two  brothers  as  executors  and 
recovered  judgment  against  them. 
The  land  in  question  was  sold  under 
that  judgment  at  sheriff's  sale  and 
was  bought  in  by  the  plaintiff.  The 
will  had  been  registered  but  had  not 
been  proved.  Subsequently  the 
plaintiff  mortgaged  the  land  in  ques- 
tion and  sold  it  subject  to  the  mort 
gage.  The  mortgagees  afterwards 
sold  and  the  plaintiff  again  bought 
in  the  land. 

Held,  that  the  plaintiff  and  his 
brothers  having  defended  the  action 
on  the  note  as  executors,  and  judg- 
ment having  been  recovered  against 
them  as  such  must  be  held  to  have 
accepted  the  office ;  that  want  of 
probate  was  therefore  immaterial 
and  that  the  sheriff's  sale  was  valid. 

Held,  also,  that  it  being  the  plain- 
tiff's duty  to  pay  the  note,  he  had 
not  acquired  title  to  the  land  for  his 
own  benefit  at  the  sheriff's  sale,  but 
became  a  trustee  for  the  devisee,  the 
defendant,  and  that  this  trust  re- 
vived when  the  plaintiff  bought  in 
the  land  for  the  second  time. 

Held,  further,  that  assuming  that 
the  plaintiff  was  not  a  trustee  for 
the  defendant  and  had  no  paper  title 
there  was  not,  upon  the  evidence, 
any  possession  of  the  land  in  question 
by  the  plaintiff  sufficient  to  confer  a 
title  under  the  Statute  of  Limita- 
tions. 

Held,  lastly,  that  the  situation  of 
the  parties  not  having  changed  the 
defendant  was  not  bound  by  laches. 
Judgment  of  the  Chancery  Division 


affirmed.  McDonald  v.  McDonald, 
192. 

2.  Breach  of  trust- Following  trust 
moneys.^ — Three  persons  occupying 
a  fiduciary  position  towards  a  bank, 
became  partners  in  a  firm,  agreeing 
to  pay  for  their  interest  a  certain 
sum  of  money  in  liquidation  of 
creditors'  claims.  They  did  pay  this 
sum  but  out  of  the  moneys  of  the 
bank  wrongfully  appropriated  by 
them.  Subsequently  the  firm  was 
formed  into  a  joint-stock  company, 
and  the  assets  of  the  partnership 
were  assigned  by  the  partners  to 
the  company.  The  company  soon 
afterwards  failed,  and  a  winding-up 
order  was  made,  the  original  assets, 
upon  which  the  bank  claimed  a  lien, 
to  a  considerable  extent  coming  into 
the  possession  of  the  liquidator. 

Held,  that  the  original  partners 
were  not  affected  with  constructive 
notice  of  the  means  by  which  the 
incoming  partners  obtained  the  mon- 
eys brought  in,  and  that  no  actual 
notice  to  them  or  to  the  company 
being  shown  the  bank  had  no  lien. 

Judgment  of  the  County  Court 
of  York  reversed.  In  re  Herr 
Piano  Company,  333. 

See  Fraudulent  Conveyance,  1. 
— Partnership. 


ULTRA  VIRES. 

See  Owen  Sound  Steamship  Co.  v. 
Canadian  Facific  Railway  Co.  et  al, 
482. 


UNCERTAINTY. 

See  Temperance  Colonization  So- 
ciety V.  Fairfield,  205. 
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VENDOR  AND  PURCHASER. 

See  Sale  of  Land, 


WILFUL  NEGLECT  OR  DEFAULT 

See  Mortgage. 


WORDS. 

" Electors"^  —  See  Intoxicating 

IjIQUORS. 


"  Person."] — See  Railways,  2. 

"  Retired  Judge."'] — See  Law  Soci- 
ety. 

"  Territory y]  —  See  Municipal 
Corporations,  2. 


WRONGFUL  DISMISSAL. 

See  Master  and  Servant. 
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